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HAIGNAN  w.  6LEISES. 

APPEAL  FROM  THE  COURT  OF  THE  FIRST  DISTRICT. 

The  rules  relating  to  a  commencement  of  proof  in  writing,  contained  in  the  Easterit  Dis. 
old  Civil  Code,  have  not  been  re-enacted  in  the  Louisiana  Code ;  conse-    -^P^*  lo32. 
qnently,  our  laws  are  now  silent  on  the  subject  of  a  beginning  of  written 
proof  by  oral  testimony.  v«. 

GLEISES. 

Where  a  sale  is  made  for  other  purposes  than  those  expressed  in  the  act,  it  is 
in  the  power  of  the  vendor  to  take  a  counter  letter;  and  by  falling  to  do  so, 
be  precludes  himself  from  all  possibSity  to  annul,  or  in  any  manner  change 
the  contract. 

Where  third  persons  have  an  interest  to  set  aside  a  contract,  and  allege  fraud 
•gainst  its  validity,  parole  evidence  is,  from  necessity,  admissible. 

This  was  an  action  to  rescind  a  contract  of  sale  of  real 
estate;  and  the  grounds,  as  stated  in  the  petition,  were:  That 
the  sale  was  made  solely  for  the  purpose  of  securing  to  the 
defendant,  the  payment  of  certain  moneys,  which  he  had 
advanced  to  the  plaintiff;  and  that  it  was  understood  between 


2  CASES  IN  THE  SUPREME  COURT 

^^s™^  j^"-  the  parties,  at  the  time  of  the  sale,  that  upon  repayment  of  the 
—  advances,  the  property  was  to  be  reconveyed  to  the  plaintiff. 
MAioHAir  fjjg  petition  averred,  that  the  plaintiff  had  offered  and  was 
6LXISXS.  ready  to  reimburse  to  the  defendant,  but  that  the  latter 
had  refused  to  reconvey  the  premises.  To  this  action  the 
general  issue  was  pleaded,  and,  on  the  trial  of  the  cause,  the 
plaintiff  prayed  a  continuance,  on  the  ground  of  an  absent 
witness,  by  wliom  he  stated,  in  his  affidavit,  he  expected  to 
prove  the  allegations  in  his  petition.  The  counsel  for  the 
defendant  objected  to  the  continuance,  on  the  ground  that, 
were  the  witness  present,  the  testimony  would  be  inadmis* 
Bible,  as  tending  to  disprove,  by  oral  evidence,  an  act  of  sale 
of  real  estate.  The  counsel  for  the  plaintiff  then  ofiered,  in 
evidence,  certain  receipts  of  the  defendant,  for  moneys  had  of 
the  plaintiff,  as  a  commencement  of  proof  in  writing,  and, 
under  it,  contended  that  he  was  entitled  to  introduce  oral 
evidence,  in  support  of  the  allegations  in  his  petition.  The 
introduction  of  this  testimony  was  objected  to  by  the  defen- 
dant's counsel,  which  objection  being  sustained,  and  the 
plaintiff  ruled  to  trial,  he  took  his  bill  of  exceptions,  and,  from 
a  judgement  against  him,  the  present  appeal  was  taken. 

Seghers,  for  appellant. 

1.  When  there  exists  a  document,  forming  what  the  law 
calls  a  beginning  of  proof  in  writing,  the  law  admits,  or, 
rather,  it  no  longer  prohibits,  the  admission  of  oral  evidence. 

TouUier^  voL  9.  nos*  60,  63,  64. 

# 

3.  When  the  act  is  attacked,  on  account  of  fraud  or  deceit, 
die  presumptions  are  left  to  the  discretion  of  the  court.  L. 
a  irt.  9267.    8  Martin's  Rqt.  JV.  S.  267.    L.  C.  "HaAo, 

1.  The  law  does  not  admit  parole  evidence  touching  the 
rights  of  parties  to  real  property;  and  even  where  fraud  is 
alleged  between  the  parties,  such  evidence  ought  not  to  be 
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received*  becaase  it  was  in  the  power  of  the  complainant  to  Easterit  Dis. 
have  armed  himself  with  a  counter  letter.     12  AfartMs  Rep.  1 

pp.  451—3.  MAIORAH 

2.  In  the  Sth  vol.  JV*.  S.  p-  448,  this  court  expressly  decided      olbisss. 
that  ^parole  proof  of  simulation  in  written  contracts  is  not 
admissible  in  cases  where  the  party,  whose  interest  it  may  be 

to  prove  it,  might  have  taken  a  counter  letter.'^  See,  also, 
voL  I,  Miller's  Rep.  p.  210,  where  parole  proof  was  admitted  in 
behalf  of  third  persons,  ^^because,  as  they  were  not  parties  to 
the  act,  it  cannot  be  imputed  to  them,  they  did  not  take  a 
counter  letter." 

3.  But  parole  proof  ought  not  to  be  admitted  here,  because 
fraud  is  not  alleged,  and  the  mere  say  so,  of  one  of  the  parties 
to  an  authentic  act,  is  not  to  annihilate  it.  8  Martin,  JV.  S. 
;>.448. 

4.  The  old  Civil  Code,  p.  310,  art.  344,  which  speaks  of 
^  commenccmerU  de  prewe  par  ecrity'*  is  repealed  positively  by 
the  act  of  the  legislature,  of  1828,  p.  160, }  25,  in  which  all  the 
old  Civil  Code  is  abrogated,  except  that  part  of  it  which  treats 
of  the  dissolution  o(  communities  and  corporations.  But, 
supposing  it  was  not  abrogated,  the  old  Civil  Code  speaks  of 
this  commencemetU  de  preuve  par  icrit^  as  relating  exclusively  to 
moveables.  Old  Civil  Code^  p.  310,  art.  244.  No  such  article 
is  in  the  new  Civil  Code;  consequently,  nothing  but  a  counter 
letter  or  a  written  acknowledgement  on  the  part  of  the  defen* 
dant,  will  induce  this  court  to  grant  the  plaintiff's  demand. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  commenced  to  compel  the  defendant  to  recon* 
vey  to  the  plaintiff  a  lot  of  ground  in  the  faubourg  Marigny, 
which  the  former  acquired  from  the  latter,  by  an  act  of  sale 
passed  before  Felix  de  Armas,  notary  public,  on  the  twenty- 
eighth  day  of  August,  1829. 

The  petitioner  states  the  sale  to  be  simulated,  or,  rather,  a 
kind  of  verUe  a  remere^  alleging,  that  it  was  understood  and 
agreed  by  the  parties  that  the  purchaser  should  reconvey  to 
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^"^5*1q5J*'  the  seller^  on  the  latter  refunding  to  him  certain  sums  of 
s==3  money,  which  he  had  paid  and  advanced  at  and  prior  to  the 
uAiQnAM      tinfie  when  the  sale  was  made* 

OLBUM.  There  is  no  allegation  or  evidence  of  any  counter  letter 

having  been  taken  by  the  vendor  when  the  act  of  sale  was 

executed,  the  notarial  act  evidencing  a  sale  absolute  and 

unconditional.     The  plaintifi^  in  support  of  his  pretensions, 

offered  in  the  court  below,  an  account  and  receipt,  relating  to 

charges  made  by  the  defendant  against  him  for  rent,  d&c,  as  a 

commencement  of  proof  in  writing,  and  claimed  a  continuance 

of  the  cause  to  enable  him  to  take  the  testimony  of  an  absent 

witness.   The  continuance  was  refused  on  the  ground  that  oral 

proof  is  not  legally  admissible  to  sustain  the  allegations  of  the 

petition.    The  court  then  proceeded  to  dissolve  an  injunction 

which  had  been  obtained,  and  dismissed  the  suit,  &c.     From 

this  judgement  the  plaintiff  appealed. 

The  nilei  re-      fhe  rules  relating  to  a  commencement  of  proof  in  writings 

commence-     contained  in  the  Civil  Codci  have  not  been  re-enacted  in  the 

in  writing  con-  l^ulsiana  Code;  and,  by  an  act  of  the  legislature,  passed  in 

Sdctvirc^e  *®'^'  *"   ^^^  provisions  of  the  old  Code  were  repealed, 

have  not  been  except  those  which  relate  to  the  dissolution  of  incorporations; 

the  Louisiana  consequently,  our  laws  appear  to  be  now  silent  on  the  subject 

quemw^^our  of  a  beginning  of  written  proof  to  authorize  a  continuance  by 

laws  are  now  q^^I  testimony.     It  is  clear,  according  to  the  provisions  of  the 

subject  of  abe-  Louisiana  Code,in  relation  to  the  transfer  of  real  property  and 

written  proof  slaves,  that  parole  evidence,  alone,  is  inadmissible  to'  prove 

by  oral  test!-  ^^^  allegations  of  the  petition  in  the  present  case.     The  act 

Where  a  sale  of  sale,  from  the  plaintiff  to  the  defendant,  purports  to  be 

other  purposes  absolute,  and  the  evidence  offered  by  parole  is  intended  to 

*  rewed  In  The  ^^^  ^^^  **^®  parties  intended  it  to  be  conditionaL     See 

act,  it  is  in  the  the  Code^  afU*  3255-^. 

vendor  to  take  There  is  no  direct  allegation  of  fraud,  and  if  the  sale  was 
ter?^  and '^  'by  ^^ade  for  other  purposes  than  those  expressed  in  the  act,  it 
failine  to  do  ^^g  in  the  power  of  the  vendor  to  have  taken  a  counter  letter 

so,     he     pre-  * 

eludes  himself  expressive  of  the  intentions  of  the  parties;  and  by  failing  to 
b'ui^^o  annul  do  60,  has  precluded  himself  from  all  possibility,  according  to 
or  in  any  man-  \^y^  ^  annul  or  in  any  manner  change  the  contract.    See  8 

ner       change  •'  ^ 

the  contract.    Martin^  JV*.  5.  />.  445. 
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Where  third  persons  have  an  interest  to  set  aside  a  contract)  Eastern  Dis. 

AvrU   1632 

and  allege  fraud  against  its  validity,  or  genuineness,  parole  .1 

evidence  is,  from  necessity,  admissible,  because,  being  no  morgan  »tal. 
parties  to  the  deed,  they  have  it  not  in  their  power  to  obtain  thcu  crbdi- 


TORS. 


Where  third 


any  written  statement  of  the  true  character  of  the  instrument 
We  are  of  opinion,  that  the  court  below  acted  correctly  in  pe^J^onT  hlle 
refusing  a  continuance  of  the  cause;  and  that  there  is  no  error  ^^  interest  to 
in  its  judgement  by  which  the  injunction  was  dissolved,  and  tract,  and  ai- 
the  suit  dkmiwed.  'X/'SU 

aity,      parole 
evidence       is 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the  from  necessity 
judgement  of  the  court  be  affirmed  with  costs.  ^  ^^^ 


MORGAN  ET  AL.  w.  THEIR  CREDITORS. 

APPSAL  FROM  TRX  COURT  OF  THS  RRST  DISTRICT. 

It  fis  a  clear  principle  of  law,  that  the  right  to  claim  discasiion,  on  th6  part  o^ 
the  soretyy  ceafes  immediately  on  the  insolvency  of  the  principal  debtor. 

A  creditor,  who  has  established  his  claim  against  both  principal  and  surety, 
before  receiWng  any  payment  from  either,  has  a  right  to  claim  dividends 
from  each,  on  the  whole  amount  proven,  until  the  debt  be  fully  satisfied. 

The  facts  are  fully  stated  in  the  opinion  of  the  court, 
delivered  by  Mathews,  J. 

The  proceedingSi  commenced  in  this  case,  by  a  rule  taken 
on  the  syndics  of  the  insolvents,  entered  on  the  seventh  of 
July,  1831,  to  show  cause,  why  they  should  not  pay  to  Phelps 
&  Co.,  seven  thousand  and  eighteen  dollars  and  sixty  cents, 
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EASTERir  Du.  beine  the  amount  of  a  dividend  of  fourteen  per  centum  on  the 

-L  sum  of  fifty  thousand  one  hundred  and  thirty-two  dollars  and 

MORGAif  «T  At  eighty-six  cents,  the  debt  due  to  the  said  Phelps  6l  Co. 

THEIR  GiixDi-       In  answer  to  this  rule,  the  sjmdics  denied  the  right  of  the 

claimants  to  the  dividend  demanded,  and  also  the  debt  on 

which  it  was  claimed. 

The  court  below  decided  that  the  whole  debt,  claimed  by 
Phelps  &  Co.,  against  the  estate  of  Morgan,  Dorsey  &  Co., 
was  only  a  conditional  or  contingent  claim  on  this  estate,  as 
the  insolvents  were  only  sureties  for  William  Kenner  &  Co., 
the  principal  debtors  of  the  claimants,  and  rejected  the  claim 
of  the  latter  to  the  dividend  requested.  From  this  judgement 
they  appealed. 

This  decision  was  made  notwithstanding  a  judgement  ren- 
dered on  the  second  of  April,  1830,  in  which  it  was  decreed 
in  a  contest  with  the  syndics,  that  Phelps  &  Co.  should  be 
placed  on  the  tableau  of  distribution,  as  creditors  for  the 
amount  of  fifty  thousand  one  hundred  and  thirty-two  dollars 
and  eighty-six  cents,  on  which  the  present  dividend  is  claimed. 
It  is  true  that  this  judgement  was  modified  (by  consent  of 
the  parties)  on  the  twenty-first  of  the  same  month,  so  as  to 
answer  any  questions  which  might  arise  on  any  dividend  being 
^  declared  in  favor  of  these  creditors,  from  the  estate  of  the 
principal  debtors. 

It  appears  clear  to  us,  that  this  judgement,  even  with  its 
modification,  establish^  the  fact,  that  Phelps  6c  Co.  did,  on 
the  second  of  April,  1830,  prove  the  genuineness  of  their 
claim  to  the  amount  allowed  by  the  court,  either  as  absolute 
and  unconditional,  or  as  contingent  creditors,  according  as 
the  law  might  operate  on  their  situation,  in  relation  to  their 
debtors,  as  being  principal  or  accessory.  The  only  questions, 
left  open  by  the  addition  or  amendment  to  the  judgement, 
,  appear  to  be  those  which  might  be  agitated  in  relation  to  the 
right  of  discussion,  as  appertaining  to  the  estate  of  the  sureties 
against  that  of  the  principal  debtors. 

It  is  shown,  by  the  evidence,  that  both  became  insolvent 
about  the  same  time*    Kenner  &  Co.  filed  their  bilan  on  the 
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fourth  of  March,  1826;.MorgaD,  Dorsey  &  Co.  filed  theirs  on  ^JlJ^iJSl** 
the  seventh  of  the  same  month.     Now,  it  is  a  clear  principle  * 

of  law,  that  the  right  to  claim  discussion,  on  the  part  of  the  "<>»o^  *t  al. 
sureties,  ceased  immediately  on  the  insolvency  of  the  prin-  thxir  credi- 
cipal  dehtors,  and,  ipso  facto,  both  became  debtors  in  solido; 
consequently,  the  proof  of  their  credit  by  Phelps  &  Co.,  It  is  a  clear 
against  the  estate  of  Morgan,  Dprsey  &  Co.,  fixed  the  former  [aw  £at  the 
as  creditors  unconditional  for  the  amount  allowed  \o  them,  IJ^cus8?on^"on 
contradictorily  with  the  syndics  representing  the  mass  of  the  part  of  the 
creditors.  In  pursuance  of  the  judgement  by  which  the  immediately 
claimants  were  thus  placed  on  the  tableau  of  distribution,  it  ^ency  o?  the 
is  in  evidence  that  they  have,  at  difierent  times,  received  principal  debt- 

or. 

dividends  from  the  estate  of  these  insolvents,  to  the  amount 
of  forty-eight  per  centum,  without  opposition.  And,  on  a 
claim  of  fifty-six  thousand  and  seventy-four  dollars  and  fifty- 
seven  cents,  against  the  estate  of  Kenner  &  Co.^  a  dividend 
of  six  per  centum. 

These  estates,  from  the  moment  of  the  almost  simultaneous 
failures  of  their  owners,  were  indebted,  in  solido^  to  the  appel- 
lants, for  the  sum  of  fifty  thousand  one  hundred  and  thirty-  ^  creditor 
two  dollars.  And,  as  they  had  established  their  claim  against  ^^^  ^^  «^- 
both  before  they  received  any  payment  from  either,  they  have  claim  a^nst 
a  right  to  claim  dividends  from  each  on  the  whole  amount  andsure^TEe- 
proven  until  their  debt  is  fully  satisfied.  ^""^  receiving 

*  •'  any    payment 

From  the  foregoing  exposition  of  the  case,  it  is  seen  that  from  either, 
we  consider  the  judgement  of  the  second  of  April,  1830,  as  claim  divi- 
conclusive  on  the  rights  of  the  parties;  consequently,  it  is  not  ^"^  on  '^ 
influenced  by  the  doctrine  on  this  subject  as  taught  in  the  whole  amount 

proven,    until 

case  o{  Armore  vs.  his  Creditors.    2L.  Rep.p,  376.  the   debt    be 

fully  satisfied. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  avoided,  reversed,  and 
annulled;  and,  it  is  further  ordered,  adjudged,  and  decreed, 
that  the  claimants  and  appellants  do  recover  the  dividend, 
as  claimed  in  this  suit,  the  costs  of  this  proceeding,  in  both 
courts,  to  be  paid  by  the  sjmdics,  &c. 

Eustisj  for  syndics.     Slidell,  contra. 
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EASTsmir  Dis. 
AprU,  1832. 

HODOB 
M. 
RIS  CREDI- 
TORS. 


A  certificate 
which  itatei  a 
want  of  recol- 
lection in  the 
judge  in  rel»> 
tlon  to  matten 
ffiven  in  evi- 
dence,  or  that 
he  does  not  re- 
collect any 
thing  havine 
been  adduced 
except  what 
the  record  con- 
tains, is  too  ne- 
gative in  its 
terms  to  in- 
duce a  positive 
belief  that  such 
record  con- 
tains all  the  ev- 
idence addu- 
ced by  the  par- 
ties. 

Without  such 
a  certificate  as 
is  required  by 


HODGE  «r.  fflS  CREDITORS. 

APPXAL  PBOM  TKX  CODST  OP  THX  PXBIT  BISTMCT. 

A  certificate  which  states  a  want  of  recollection  in  the  Jadge,  in  relation  to 
matters  given  in  evidence,  or  that  he  does  not  recollect  any  thing  having 
been  adduced  except  what  the  record  contains,  is  too  negative  in  its  terms 
to  induce  a  positive  belief  that  snch  record  contains  all  the  evidence 
adduced  by  the  parties. 

Without  such  a  certificate  as  is  required  by  law,  the  Supreme  Court  cannot 
investigate  the  merits  of  a  case. 

In  this  case,  the  record  was  certified  by  the  jadge  in  the 
following  words  :  *^I  do  certify  that  I  have  no  recollection 
of  any  other  matter  having  been  given  in  evidence,  on  the 
trial  of  this  cause  than  what  is  contained  in  the  record/' 

Whereupon, 

Mathews,  J.,  delivered  the  opinion  of  the  court* 

The  record  in  this  case  was  brought  up  without  any  cer- 
tificate of  the  judge  a  quoj  or  statement  of  facts,  as  required 
by  the  576/A  article  of  the  Code  of  Practicej  and  was  sent 
back  to  be  completed .  It  now  appears,  with  a  certificate 
of  that  judge,  in  these  terms :  *^  I  have  no  recollection 
of  any  other  matter  having  been  given  in  evidence,  on  the 
trial  in  this  cause,  than  what  is  contained  in  the  record.'^ 
It  is  evident,  that  this  certificate  does  not  fulfil  the  requi- 
sitions of  the  article  of  the  Code  cited.  By  that  article,  a 
judge  from  whose  judgement  an  appeal  is  taken,  is  required 
to  certify,  at  the  foot  of  the  record,  that  it  contains  all  the 
evidence  adduced  by  the  parties;  otherwise,  he  must  make 
a  statement  of  facts,  &lc.  A  certificate  which  states  a  want 
of  recollection  in  the  judge  in  relation  to  matters  given  in 
evidence,  or  that  he  does  not  recollect  any  thing  having  been 
adduced,  except  what  the  record  contains,  is  too  negative  in 
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its  terms  to  induce  a  positive  belief  that  such  record  contains  EAstEiw  Dis* 

rwii  11  ^P^r  1832. 

all  the  evidence  adduced  by  the  parties.     The  appellant  — 

should  have  been  more  diligent  in  causing  the  record  to  be     Thompson 
legally  certified  in  due  time.     The  judge  is  not  to  blame  if  at      rogsrs. 
this  date,  his  recollection  does  not  better  serve  him.    Without  '*^'  ^^%^  ®": 

'  preme    Court 

a  certificate,  as  required  by  law,  we  cannot,  with  propriety^  caiuot  investi- 
investigate  the  merits  of  the  cause.  ^a  case. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  this 
appeal  be  dismissed,  at  the  costs  of  the  appellant. 

Pierce^  for  appellant     Carkton  ap^  Lockett^  for  appelleesw 


THOMPSON  w.  ROGERS. 

APPEAL  FROM  THE  COURT  OF  THE  FIRST  DISTRICT. 

The  State  Treasurer  alone  b  authorized  to  sell  the  land  of  a  non  resident,  to 
obtain  payment  of  a  tax. 

The  term  ''non  resident"  in  our  tax  laws,  includes  those  who  reside  in  the  state, 
but  out  of  the  parish  in  which  the  land  is  situated  and  the  tax  is  assessed. 

He  who  claims  property  sold  under  an  execution,  must  produce  the  Judge- 
ment of  a  court  having  jurisdiction  of  the  matter  in  dispute. 

This  suit  was  brought  to  recover  from  the  defendant  a  lot 
of  ground,  situated  in  the  parish  of  Jefferson,  of  which  the 
plaintiff,  a  resident  of  the  parish  of  Orleans,  alleged  himself 
to  be  the  legal  owner.  It  appeared,  from  the  evidence,  that 
the  lot  in  question  was  sold  by  the  sheriff  of  the  parish  of 
Jefferson,  as  the  property  of  the  plaintiff,  for  two  objects: 
First,  to  satisfy  the  taxes  due  to  the  state  and  parish,  and 
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Eastekn  Dm.  secondly,  to  pay  a  judgement  and  costs,  amounting  to  forty 

■L  dollars,  rendered  against  the  plaintiff  by  the  Parish  Court 

THOMPSON     of  Jefferson,  for  not  making  the  required  repairs  upon  the 

K0OER8.      property.    Under  this  sale  the  defendant  set  up  title.    There 

was  a  verdict  and  judgement  in  his  favor  in  the  court  below, 

and  the  plaintiff  appealed. 

Preston  and  Roseliusj  for  the  appellant,  made  the  following 
points: 

1 .  The  plaintiff  was  never  divested  of  title  by  the  sheriff's 
sale,  pretended  to  hav^  been  made  in  execution  of  a  judge- 
ment obtained  against  the  plaintiff  by  the  police  jury  of  the 
parish  of  Jefferson,  because  neither  judgement  nor  execution 
is  shown.  6  Martin,  .Y.  5.  p.  347.  And  even  if  there  had 
been  a  judgement  it  would  have  been  void,  because  rendered 
by  a  court  that  had  no  jurisdiction  of  the  case.  It  is  shown, 
by  the  record  that  the  amount  claimed  was  under  fifty  dollars. 
C.  P.  art.  1064, 1066. 

2.  The  sale  for  taxes  is  void,  because  it  is  shown  that  the 
plaintiff  was  a  non-resident,  and,  consequently,  his  property 
could  not  be  sold  except  by  the  state  treasurer,  after  thirty 
days' notice  in  the  state  gazette.  Acts  of  1818,  i2S^  Moreau's 
Dig.  vol.  2,  p.  479. 

3.  The  judge  a  quo  erred  in  charging  the  jury  that  by  the 
word  ^non-resident"  made  use  of  in  the  laws  of  this  state 
relative  to  taxes,  were  meant  persons  residing  out  of  the  state. 
These  words  mean  persons  not  residing  in  the  parish  where  the 
property  is  situated,  and  within  which  the  assessors  exercise 
their  jurisdiction. 

4.  The  sheriff  was1>ound  to  return  non-residents  for  parish 
tax.    Acts  of  1828,  p.  104,  i  3. 

M^ Caleb,  contra. 

I .  The  assessment  roll,  introduced  by  defendant  showed 
Aiat  the  lot  in  question  was  properly  assessed  as  the  property 
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of  theplaintifil'  This  assessment  roll  was  as  an  execution  in  ^''"^j!"- 
the  bands  of  the  collector  of  taxes,  and  the  property,  under  — 

that  execution,  was  duly  advertised  and  sold.     2  Moreauh     Thompson 

Dig.  453,  k  12,  cxts  of  1828,  p.  50.  Rogers. 

2.  The  proceedings^  judgement,  and  order  of  seizure  in  the 
case  of  the  Parish  vs.  Thompson^  for  a  fine  in  not  making  the 
ordered  works,  were  regular  and  legal,  and  the  sale  under 
the  same  good  and  valid.  Acts  oflSQS^p.  128.  1  Moreau^s 
Dig*  655,  i  1.    Police  Regulations^  pp.  6,  34. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  claims  as  his  property,  a  lot  of  ground  in 
the  possession  of  the  defendant,  who  claimed  title,  under  a 
sheriff's  sale  as  collector  of  taxes,  and  under  an  execution  on 
a  judgement  of  the  Parish  Court,  for  a  fine  of  forty  dollars. 

There  was  a  verdict  and  judgement  for  the  defendant,  and 
the  plaintiff  appealed. 

The  record  shows  the  plaintiff  resides  in  the  parish  of 
New-Orleans,  and  the  tax,  for  the  payment  of  which  the  lot 
was  sold,  was  assessed  in  the  parish  of  Jefferson,  where  it  lies. 
It  is  clear  he  was  as  to  this  tax  a  non-resident,  i.  e.y  a  resident        '^^  state 
of  another  parish,  and  in  such  a  case,  the  sheriff  or  collector  of  lone  is  autho- 
taxes  should  have  made  a  return  to  the  state  treasurer,  by  [h^  la^  oTa 
whom  alone  the  payment  of  the  tax  by  a  sale  of  the  land,  ^^^    resident 

,j  r  1  r         J  payment  of  a 

could  have  been  enforced.  tax. 

The  word  ^*non-resident"  in  our  tax  laws  is  not  confined,  as       The  term 

'non-resident* 

the  defendant's  counsel  contends,  to  persons  residing  out  of  in  our  tax  laws 
the  state,  but  includes  those  who  reside  in  it,  but  out  of  the  who  reside^in 
parish  in  which  the  land  is  situated  and  the  tax  assessed.  *^®  **?^®'  **"* 

*  out  of  the  pa- 

The  sheriff  must  go  to  the  house  of  the  landholder  and  rish  in  which 

^^^  f'fflf     I  Ann     14  41 

summon  him  to  pay  the  tax.  2  Moreau^s  Dig.  453, }  12.  This  tuated  and  the 

he  cannot  officially  do,  if  the  house  be  in  another  parish  thaJi  ^*  »M»essed. 

his  own;  for  he  cannot  act  officially  out  of  it.     If  a  person, 

whose  property  is  taxed,  remove  out  of  the  parish,  the  sheriff, 

as  collector  of  taxes,  cannot  sell  his  property,  but  the  sale 

must  be  made  by  the  state  treasurer,  to  whom  the  removal 

must  be  reported.    Moreau^s  Dig*  455,  k  16.    Id.  479,  {2. 
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Eastbrk  Dm.      It  ig,  therefore,  clear,  that  the  plMntiff  was  not  divested 

Aprtif  183*.  A*  ■ 

=s  of  his  property,  by  a  sale  made  by  an  officer  who  was  not 
^  w"!'"       authorized  by  law  to  sell  it  for  taxes. 
pRxsTOK  He  who  claims  property  sold  under  an  execution,  must 

ET  aL.  m.        i  ¥ 

produce  the  judgement  of  a  court  having  jurisdiction  of  the 
claims  propel  matter  in  dispute.  Here  the  court  who  rendered  the  judge- 
ty  sold  under  ment  was  the  Parish  Court.     The  matter  in  dispute,  a  fine  of 

an   execution,  ^  * 

must  produce  forty  dollars;  of  such  a  fine  the  jurisdiction,  by  an  express 
ofVcow^  hay-  1^^9  is  exclusively  given  to  a  justice  of  the  peace.  Code 
tSfnof'themit-  ^f  ^^^^^^^  106*  >  1^63.  The  code  further  declares  that 
ter  in  dispute,  parish  courts  have  no  original  jurisdiction  ofcauses  of  which 

cognizance  is  there  given  to  justices  of  the  peace  exclusively. 

Id.  1066. 

The  plaintiff  cannot  have  been  divested  of  his  property  in 

the  lot,  by  a  sale  under  an  execution  issued  on  a  judgment 

rendered  by  a  court  who  had  no  jurisdiction  of  the  matter 

in  dispute  before  it. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  annulled,  avoided  and 
reversed,  and  that  the  plaintiff  recover  the  premises  in  the 
petition,  from  the  defendant,  with  costs  in  bgth  courts. 


ALLAIN  M.  PRESTON  ET  AL, 

APPEAL  FROM  THE  COURT  OF  THE  FIRST  DISTRICT. 

If  there  be  no  contertotio  Uus,  the  case  will  be  remanded. 

In  this  case,  an  amended  petition  was  filed  by  consent  of 
parties  to  which  no  answer  was  put  in,  on  default  taken.  In 
this  state  of  the  pleadings,  the  court  a  qua  proceeded  to  trial 
and  judgement. 
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Od  appeal,  Mabtin,  J.,  delivered  the  opinion  of  the  court.  Eastsrs  Dis. 

April f  i8a«. 


The  plaintiff  claimed  from  the  first  defendant  the  amount       allau? 

■  vs. 

of  a  promissory  note,  one  yearns  rent  of  a  house,  due  before      prestow 
the  inception  of  the  suit,  and  from  both  defendants  in  solido; 
a  penalty  of  five  hundred  dollars,  under  a  clause  of  the  lease . 
The  general  issue  was  pleaded. 

By  consent,  an  amended  petition  was  filed,  praying  the 
rescission  of  the  lease,  and  rent  till  the  surrender  of  the 
premises  were  asked. 

The  plaintiff  had  judgement  for  the  amount  of  the  yearns 
rent  and  that  of  the  promissory  note,  and  rescinded  the  lease. 
On  an  appeal  we  thought  the  District  Court  had  erred  in 
proceeding  to  trial  andjudgement,  before  an  answer  or  judge- 
ment by  default  on  the  amended  petition.  We  therefore 
reversed  the  judgement,  and  remanded  the  cause  for  further 
proceedings.    2  Louisiana  Rep.  39. 

On  the  return  of  the  case,  the  defendants  filed  a  plea  to 
the  amended  petition,  praying  for  its  dismissal,  on  the  ground 
that  it  changed  the  nature  of  the  action,  and  claimed  more 
than  was  due  at  the  inception  of  the  suit.      ' 

The  District  Court  gave  the  same  judgement  as  before,  and 
the  plaintiff  appealed. 

His  counsel  has  urged  in  this  court,  that  a  penal  obligation 
is  valid,  even  when  the  obligee  is  without  any  interest  in 
the  performance  of  the  principal  obligation,  and  that  judge- 
ment may  be  given  for  rents,  becoming  payable  after  the 
inception  of  the  suit. 

It  appears  to  us  that  the  same  reasons  which  influenced  If  there  be  no 
our  first  judgement,  and  induced  us  to  remand  the  cause,  the  case  wiii 
imperiously  demand  the  case  should  return.  There  is,  as  yet^  ^®  remanded, 
no  oontestcUio  lites  on  the  merits. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  annulled,  avoided,  and 
^versed^and  the  case  remanded  with  directions  to  the  judge 
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Eastern  Du.  not  to  proceed  to  trial  till  there  be  an  answer  to  the  amended 

Amril    1832  * 

~  petition,  or  judgment  by  default  be  taken;  the  appellee  paying 
WATERS  IT  AL.  costs  itt  thifl  court. 


MXRCIER 
ET  AI.. 


Jantriy  for  appellant.     Young,  for  appellee. 


WATERS  ET  AL.  vs.  MERCIER  ET  AL. 

APPEAL  FROM  THE  COURT  OF  THE  FIRST  DISTRICT. 

An  action  against  a  curator  or  beneficiary  heir,  is  rather  a  proceeding  im  rem 
than  ill  penonam;  the  defendanti  if  he  manage  the  property  legally,  b  a 
mere  stake  holder,  and  the  judgement  the  plaintiff  may  obtain  can  never 
affect  the  person  or  private  property  of  the  curator  or  heir. 

Neither  does  the  judgement  of  an  individual  creditor,  recognizing  him  as  such, 
give  him  a  mortgage  on  the  land  or  slaves  of  the  succession. 

A  register  of  mortgages  cannot  cancel  a  judgement  recorded,  without  the 
privity  of  the  party  who  has  obtained  it ;  and  he  is  improperly  made  a 
party  to  an  action  therefor. 

A  register  of  mortgages  cannot  be  made  liable  in  damages  on  a  rule  to  show 
cause  why  a  mandamMS  should  not  issue. 

The  facts  are  stated  in  the  opinion  of  the  court  delivered 
by  Martin,  J. 

The  petitioners  showed  that,  during  their  minority,  judge- 
ments were  obtained  against  the  estate  of  their  father 
and  recorded  in  the  office  of  Mercier,  who  is  recorder  of 
mortgages;  that  they  have  never  received  any  part  of,  nor 
accepted  the  succession  of  their  said  father,  so  that  they  are 
not  bound  for  any  part  of  his  debts,  nor  have  his  creditors  any 
lien  or  mortgage  on  the  petitioners'  property ;  yet  Mercier 
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wrongfullT  insists,  in  the  certificates  he  gives  them,  when  they  *4"*»"^cSl'' 
attempt  to  sell  any  part  of  iheir  own  land  and  slaves,  that  — 

there  are  thereon  mortgages,  resalting  from  the  aforesaid  waters  it  al. 
judgements.    Wherefore,  they  prayed  a  rule  on  him  to  show      mkrcier 
cause  why  a  mandamus  should  not  issue  commanding  him, 
when  they  apply  for  certificates,  to  forbear  making  mention 
therein  of   any  mortgage  resulting  from  any  judgement 
against  the  estate. 

He  showed  for  cause  that  the  judgements  stated  in  the 
petition  were  obtained  in  the  Court  of  Probates,  and  that 
Court  alone  could  act  therein.  He  averred  he  thought  it,  and 
it  was  his  duty,  to  certify  the  existing  mortgages;  and  claimed 
damages  in  reconvention  for  the  troubles  the  petitioners  had 
unnecessarily  put  him  to. 

By  a  supplemental  petition,  the  petitioners  made  the  plain- 
tifis,  in  one  of  the  said  judgements,  parties  to  the  suit,  and 
prayed  that  the  plaintiff  in  the  other,  being  absent,  and  his 
residence  unknown,  an  attorney  or  curator,  ad  hoc,  might  be 
appointed  to  him,  so  that  the  judgements  might  be  annulled 
and  the  registry  of  them  directed  to  be  cancelled. 

The  plaintiff, in  the  first  judgements,  pleaded  to  the  jurisdic- 
tion of  the  court,  and  that  the  judgement  could  not  be  annulled 
by  a  process  for  a  writ  of  mandamus;  that  the  mother  and 
tutrix  of  the  applicants  accepted  the  succe8sion,in  their  behalf; 
that  the  succession  was  sufficient  to  pay  the  debts  of  the  father, 
and  managed  and  accounted  for  by  the  natural  tutrix  of  the 
applicants. 

The  curator  of  the  plaintiff,  in  the  other  judgement, 
answered,  that  the  estate  of  the  debtor  had  been  accepted 
absolutely  by  his  heirs. 

The  court  was  of  opinion  that  the  petitioners  had  done  no 
act  which  rendered  them  personally  liable  for  the  debts  of 
the  estate ;  that  the  judgements  of  the  Court  of  Probates  bound 
the  estate  only,  and  did  not  give  the  plaintiffi  any  mortgage 
or  lien  on  the  private  estate  of  the  petitioners.  The  recorder 
of  mortgages  was  decreed  to  cancel  the  mortgages  registered 
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Eastern  Dis.  against  the  petitioners,  and  to  deliver  them  certificates  of 

AptUj  1832.  1         i» 

~  non-hypothecation  therefor. 
WATERS  ETAL.       ^jj^  rccorder  and  the  plamtiff,  in  the  first  judgement, 
MERciER     appealed. 

ET  AL 

The  former  has  contended  that  the  suit,  as  to  him,  ought 
to  be  dismissed,  and  ^has  relied  on  the  cases  of  Florence 
vs.  Mercier^  2  L.  Rep.  487.  Walden  vs.  Donalde^  7  Martin, 
JV*  5.  Sacerdotte  vs.  Duralde,  1  L.  Rep.  482.  He  has  further 
urged  that  the  judgement  is  not  in  conformity  with  the  prayer 
of  the  petition. 

The  other  appellant  has  contended  that  the  deceased's 
property  descended  to  the  appellees,  who  are  liable  to  his 
,  creditors  for  the  amount  of  the  inventory,  because  the  law 
vested  it  in  them,  not  in  their  tutrix.  Old  Civil  Code^  166, 
art.  97.  lb.  170,  art,  116.  JVezo  Code,  867.  The  estate  was 
received  for  them,  and  they  are  presumed  to  have  it.  They 
cannot  renounce  the  succession  after  an  acceptance  as  bene* 
ficiary  heirs,  without  surrendering  the  property  itself.  Civil 
Code,  1047.  If,  softer  the  inventory,  the  property  be  casually 
destroyed  by  fire  or  otherwise,  the  liability  of  the  heir  is  not 
destroyed  or  diminished,  whether  he  be  under  or  of  age.  It 
cannot  appear  that  the  petitioners  have  received  no  part  of 
the  estate,  unless  by  the  production  of  their  tutrix's  or  cura- 
trix's  account,  which  they  are  entitled  to  demand. 
An  action  a-      ^^  action  against  a  curator  or  beneficiary  heir  is  rather  a 

gainst  a  curator  °  '^ 

or  beneficiary  proceeding  in  rem  than  in  personam;  the  defendant,  if  he 
aproceedingtn  manage  the  property  legally,  is  a  mere  stakeholder,  and  the 
^^J^^JZ-  j"<*gement  the  plaintiff  may  obtain  can  never  affect  the  person 
fendant,  if  he  or  private  property  of  the  curator  or  heir.  It  is,  therefore, 
profieity  legd  clear  that  the  judgement,  till  the  curator  or  heir,  by  his 
rtake  hoMCT  misconduct,  becomes  liable  to  be  made  personally  a  party  to 
and  the  jud^-  the  action,  and  he  be  cast  thereon,  gives  no  mortgage  on  bis 
tiff  may  obtain  property,  neither  does  the  judgement  of  an  individual  creditor, 

can  never  af-  ••!_•  i_»i_'  _x  xi.ij 

feet  the  person  recognizing  him  as  such,  give  him  a  mortgage  on  the  land 
**^rtv^f th  ^"^  ^^  slaves  of  the  succession.  The  judgement,  in  the  present 
rator  or  heir,  case  was,  therefore,  improperly  recorded.  The  registry  of  it 
the  judgement  wrought  a  real  injury  to  the  heirs,  as  it  obstructed  the  alienation 
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6f  their  lands  and  slaves.     For  this  injury,  the  ordinary  tribu-  Eastern  Dm. 
nals,  not  the  Court  of  Probates^  were  the  proper  forum.  -_L 

It  appears  to  us,  however,  they  mistook  their  remedy.  The  ^^tisrs  btal. 
register  of  mortgages,  having  recorded  the  judgement,  could  usRcnn 
not,  without  the  privity  of  the  party  who  had  obtained  it,  .  .  ' 
cancel  the  apparent  mortgage.  Cases  there  may  be,  in  which  creditor,recog- 
a  beneficiary  heir  may  be  personally  bound  to  a  creditor  of  " ^.^givHiim 
the  estate.  If  the  register  improperly  records  a  judgement,  ^"^'f^®  °" 
in  giving  a  mortgage,  he  may,  perhaps,  be  liable  to  damages;  slaves  of  the 
but  they  must  be  sued  for  in  some  other  way  than  by  a  rule  a  register  of 
to  show  cause  why  a  mandamus  should  not  issue .  mortgages  can- 

•^  not    cancel   a 

As  in  the  present  case,  it  is  evident  that  the  judgement  gave  judgement  re- 
no  mortgage,  either  against  the  estate  or  the  private  property  out  the  privity 
of  the  heirs,  the  creditor  must  repair  the  injury  he  has  who^^^has'^^oi^ 
done  in  havine  it  recorded,  by  having  it  cancelled.  taincd  it;  and 

"  -mi-       •  he  IS  improper- 

The  proceedings  against  the  appellee,  Mercier,  recorder  \y  made  a  par- 
of  mortgages,  appear  to  us  irregular.  tJerefor.**^^** 

A  register  of 
mortgages  can- 
It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the  not  be  made 

judgement  of  the  District  Court  be  annulled,  avoided  and  ges  on  a  rale 

reversed ;  and,  proceeding  to  give  herein  such  a  judgement  as,  J^j,*''®''^  ^^^1 

in  our  opinion,  ought  to  have  been  given  below,  it  is  ordered,  mtw  should  not 

adjudged,  and  decreed,  that  the  defendant,  Robert  l^yton, 

cancel,  or  cause  to  be  cancelled,  the  record  of  the  judgement 

obtained  against  the  petitioners,  as  beneficiary  heirs  of  their 

deceased  father,  and  that  he  pay  costs  in  both  courts. 

Preston  and  Mercier^  for  appellants. 

Slidell  and  Mayhin^  contra. 

ft 
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EAiTBUI  Du. 

Afrii,  1838.  HULLEN  w.  CONNOLLY  ET  AL. 


BOLLBH 

COmiOLLY 
XT  AL. 


▲PPKAL  FBOM  THK  COVRT  OF  THK  FIRST  DISTRICT. 

Although  the  case  presents  but  a  question  of  faet,  which  was  correctly  deter- 
mmed  below,  damages  wQl  not  necessarily  be  given  as  for  a  frivolous 
appeal.  .   . 

This  case  presented  simply  a  question  of  fact,  on  which  fhe 
judgement  of  the  court  a  quo  was  affirmed. 

Mathrwb,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  suit  brought,  by  the  holder  of  a  negotiable  note, 

against  the  endorsers.     They  denied  their  signatures^  and 

allege  them  to  have  been  counterfeited.    The  court  below, 

after  hearing  the  testimony  introduced,  gave  judgement  for 

the  plaintiff,  from  which  the  defendants  appealed. 

Althoi^the      The  case  presents  no  question,  except  one  of  fact;   and, 
case    presents  «    • 

but  a  question  alter  a  careful  examination  of  the  testimony,  we  have  come 
was^onectly  ^^  ^^^  same  conclusion,  on  which  the  judge  a  quo  based  his 
deterflMBedbe-  judgement.  There  are,  however,  circumstances  detailed  in 
will' not  neces-  the  evidence,  which  induce  us  not  to  award  the  damages 
^for  a^riv^  claimed  by  the  appellee,  in  his  answer  on  the  appeal. 

lotts  appeal. 

It  is,  flierefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  affirmed  with  costs. 

Preston^  tor  appellant. 

JifReady  and  Sierrete^  for  appellees^ 
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CLINE  i».  CALDWELL. 

APPEAL  FROM  THE  PARISH  COURT  OF  NEW-ORLEA58. 

The  party,  who  intends  to  sxeqrt,  oaghtto  state  clearly,  at  the  time  of  trial,  his 
intention  to  do  so. 

This  was  an  action  for  damages  on  a  breach  of  contract, 
in  which  a  verdict  and  judgement  were  rendered  for  the  plain- 
tiff,  and  from  which  the  defendant  appealed.  On  the  trial 
of  the  cause,  the  counsel  for  the  appellant  submitted  to  the 
court  two  motions  for  instructions  to  the  jury  which  the  judge 
refused  to  give.  Upon  this  refusal,  the  counsel  did  not  state 
that  it  was  his  intention  to  except,  but  handed  the  motions 
in  writing}  to  the  clerk,  who  placed  them  on  file.  In  answer 
to  a  rule  taken  on  the  judge,  to  show  cause  why  a  mandamus 
should  not  issue,  requiring  him  to  sign  the  exceptions  to  his 
refusal  to  give  the  instructions  required;  the  judge  stated, 
that  upon  his  refusal,  he  was  not  required  to  give  his  opinion 
in  writing,  nor  was  any  bill  of  exceptions  exhibited  to  him, 
as  provided  by  the  448/A  and  449/A  articles  of  the  Code  of 
Praclice* 

PoBTER,  J.,  delivered  the  opinion  of  the  court. 

A  rule  has  been  taken,  on  the  judge  of  the  Parish  Court,  to 
show  cause,  why  he  should  not  affix  his  signature  to  two  bills 
of  exception  taken  on  the  trial  in  the  court  below. 

The  judge  has  shown,  for  cause,  that  he  never  refused  to 
sign  a  bill  of  exceptions  in  this,  or  any  other  case;  that  it  is 
true,  he  refused  to  charge  the  jury  according  to  the  wishes  of 
the  defendant,  but  that,  on  his  refusal  to  do  so,  no  application 
was  made  to  him  to  give  his  opinion  in  writing,  as  provided 
by  the  billh  article  of  the  Code  of  Practice;  nor  was  any 
bill  of  exceptions  exhibited  to  him,  as  provided  by  488/A  and 
48dth  articles  of  said  Code* 

It  is  shown  that,  afler  the  evidence  was  gone  through,  and 
the  arguments  of  counsel  closed,  the  defendant  submitted  to 


Easterv  Dis. 
April,  1832. 

CLIFB 
CALDWELL. 
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*4"v*?aE'*'  *^®  court  two  motions  for  instructions  to  the  jury,  both  of 
->  which  were  refused  by  the  court.    Whereupon^  the  counsel 
sTRAWBRiDOE  handed  the  said  motions,  in  writing,  to  the  clerk,  and  were  bj 
wARPiiKLD.    him  retained . 

According  to  the  practice  of  the  conmion  law  courts,  it  is 
sufficient,  if  the  substance  of  the  exception  be  reduced  to 
writing  during  the  trial,  and  it  may  be  drawn  out  formally  and 
signed  after*  Such  was  the  course  pursued  in  this  state  pre- 
vious to  the  Code  of  Practice.  Whether  the  provisions  of 
that  work  do  not  still  permit  the  same  practice,  need  not  be 
inquired  into.  For  in  all  systems  of  law  which  recognize 
who  intenSito  ***'*  niode  of  proceeding,  the  party  ought  to  state  clearly,  at 
except  ought  to  the  time  of  trial,  that  he  intends  to  except.     The  reasons  for 

state  clearly  at 

the  Ume  of  trial  requiring  him  to  do  so  are  obvious,  and  need  not  be  stated. 

do  so!*"*'*^'"^^  In  the  instance  before  us,  the  party  did  not  express  such  in* 
tention;  he  sajrs,  indeed,  he  contemplated  doing  so,  and  it  is 
probable  he  did.  But  the  communication  of  that  intentiout 
in  our  opinion,  comes  too  late. 

I^et  the  rule  be  discharged . 

Worthinglon^  for  appellant.     EusUs,  for  appellee. 


STRAWBRIDGE  «f.  WARFIELD. 

APPEAL  rSOM  THE  PARISH  COURT  OF  HEW-0RLSA56. 

A  parole  sale  of  a  slave  is  not  void;  the  party  sued  thereon  may  waive  his 
right  to  exclude  parole  proof  of  it. 

The  fact  of  the  vendor  of  a  slave  having  concealed  from  the  purchaser  the  faet 
of  his  being  the  real  owner,  does  not  make  him  responsible  in  warranty. 

The  facts  of  this  case  are  fully  stated  in  the  opinion  of 
the  court,  delivered  by  Porter,.  J. 
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The  petitioner  states,  that  he  purchased  of  the  defendant,  ^^^'^'F*'^- 

t  i*/*i«  1  11        -^P^t  1832. 

a  negro  slave;  that,  at  the  time  of  saley  it  was  anderstood  the  ~> 

defendant  was  acting  in  the  capacity  of  a  broker,  and  that,  •trawbridoe 
accordingly,  the  petitioner  accepted  a  deed  of  sale  from  one    warfuld: 
William  D.  Mercer,  of  the  State  of  Maryland 

He  also  states,  that  the  slave  was  not  sound  at  the  time  of 
sale,  and  that  the  diseases  with  which  she  was  a£9icted  ren- 
dered her  useless,  or,  at  least,  her  services  were  so  interrupted, 
imperfect  and  inconvenient,  that  she  was  of  no  value* 

He  further  states,  that  at  the  time  he  bargained  with  the 
defendant,  he  was  not  merely  acting  as  a  broker,  but  was,  in 
fact,  owner  of  the  negress.  That  Mercer  has  left  the  state, 
without  the  intention  of  returning,  by  which,  and  by  the  said 
simulation  and  concealment,  the  petitioner  is  without  redress 
against  him. 

The  petition  concludes  with  a  prayer,  that  the  defendant 
may  be  cited,  and  decreed  to  pay  the  sum  of  three  hundred 
and  twenty  dollars,  the  difference  between  her  price,  and  her 
value,  with  damages,  &c. 

The  answer  avers,  that  the  defendant  was  employed,  in 
the  capacity  of  a  broker,  by  one  Wm.  D.  Mercer,  of  Mary- 
land, to  aid  him  in  the  sale  of  several  servants ;  that  they  were 
repeatedly  offered  at  private  sale,  and  finally  advertised,  by 
Mercer,  to  be  sold  on  the  —  day  of  March.  Immediately 
preceding  the  sale,  the  defendant  made  to  Mercer  a  verbal 
proposition,  that,  if  the  said  Mercer  would  permit  him  to 
receive  the  amount  for  which  the  negroes  should  sell  at  the 
credit  proposed,  he  would  pay  him  the  sum  of  one  thousand 
eight  hundred  dollars, cash,  to  which  the  said  Mercer  assented. 

That  the  sale  was  conducted  in  the  name  of  Mercer,  who 
had  alone  the  title  in  the  slaves,  and  was  accepted  by  the 
vendees  as  the  warranter.  That  the  plaintiff  took  his  title 
from  Mercer,  and  that  the  defendant  never  had  any  title  to 
the  negress,  nor  stny  interest  in  her,  but  as  above  stated. 

On  these  issues,  the  cause  was  tried  in  the  court  of  the  first 
instance.  There  was  judgement  for  the  defendant,  and  the 
plaintiff  appealed . 
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EA»j«»»^ii.      We  think  the  evidence  establishes,  very  clearly,  that  tlie 
■  defendant  purchased  from  Mercer,  previous  to  the  sale  to  the  , 

sTBAWBRioos  plaintiff,  the  slave  in  question,  and  was  the  owner  of  her  at  ^ 

wARF»u>.    the  time  of  that  sale.     We  have,  therefore,  to  examine  what 
are  the  rights  of  the  parties,  on  this  state  of  things. 

The  judge  of  the  court  of  the  first  instance  considered  the 
verbal  sale  of  the  slave  was  null.  But  we  differ  with  him  on 
this  point.  On  the  provisions  of  our  old  Code,  the  jurispru- 
dence of  this  court  was  well  settled,  that  parties  had  a  right  to 
admit  a  parole  contract,  for  the  sale  of  immoveable  property;  \ 

and  that,  if  they  chose,  they  might,  as  they  did,  in  this  instance^ 
admit  parole  evidence  to  prove  it.     The  late  amendments  to 
A  parole  sale  the  Louisiana  Code,  have  not  changed  those  of  the  Civil  Code, 
void ;  the  party  except  in  recognizing  the  validity  of  a  verbal  sale,  and  in  estab- 
may  wS'vrhU  ^^^^^S^  ^7  ^^^^  authority,  the  doctrine,  that  the  exclusion  of 
right    to   ex-  pardie  testimony,  in  relation  to  contracts  of  the  description  of 

elude     parole  - 

proof  of  it.  that  before  us,  is  a  privilege  which  the  parties  may  waive. 
See  the  cases  of  Babineau  vs.  Cornier,  1  JV.  S.  456,  and  High^ 
lander  Y8.  Fluke^  5  Martin,  442.  L.  C.  2255, 1757. 

Our  first  inquiry  is,  whether,  warranty  on  the  part  of  the 
owner  of  the  property  sold,  be  of  the  essence  of  the  contract  of 
sale,  and  this  question,  the  law  requires  us  to  answer  in  the 
negative.  Warranty  is  of  die  nature  of  the  contract  of  sale; 
that  is,  the  law  implies  it,  if  a  contrary  agreement  be  not  made. 
But  it  is  not  essential  to  such  a  contract.  The  vendor  may 
stipulate  he  will  not  warrant  at  all,  or  he  may  covenant  that  * 
his  warranty  shall  be  restricted,  or  he  may  contract  that  his 
vendee  shall  accept  of  the  warranty  of  a  third  person.  Poih. 
on  Ob.  M.  7.    X.  C.2479. 

The  contract,  between  Mercer  and  the  defendant,  was 
verbal;  it  immediately  preceded  the  sale  at  auction,  and  the 
bill  of  sale  of  this  slave,  and  those  made  to  other  persons,  who 
bought  the  remainder  of  the  lot,  were  executed  in  the  name 
of  Mercer.  The  fact  of  the  defendant  having  become  the 
proprietor  of  the  property,  was  not,  however,  conamunicated 
to  the  plaintiff.  He  thought  he  was  buying  from  Mercer, 
and,  by  the  deed  of  sale,  he  has  bought  from  him;  he  sup- 
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nosed  he  was  obtaimng  the  warrantj  of  Mercer,  and  he  has  l^max  Dis. 
obtained  it.     And,  here,  it  is  proper  to  state  that,  in  our  :s=s=^=s: 
opinion,  the  use  of  Mercer's  name,  to  transfer  the  property,  aTRAWBBinoi 
was  resorted  to,  rather  as  a  matter  of  convenience,  than  in  the    wabfuld. 
intention  to  defraud.    Though  it  is  not  impossible  the  reflec- 
tion, that  the  sale  would  be  efiected  without  the  defendant 
being  responsible  in  warranty,  may  hare  passed  through  his 
iiund,  and  influenced,  in  some  measure,  the  form  which  the 
transaction  assumed.     But  he  and  his  vendor,  when  they 
attended  before  the  notary  to  sign  the  act,  freely  and  fully 
communicated,  to  that  officer,  the  circumstances  under  which 
Mercer  signed  it. 

The  case  then  narrows  itself  into  the  inquiry,  whether  The  fact  of 
the  fact  of  the  vendor  having  concealed  from  the  purchaser,  a  slave  having 
no  matter  with  what  intention,  the  fact  of  his  being  the  real  from^tht^par. 
owner,  makes  him  responsible  in  warranty.    We  think  not.  chaser  the  fact 

-.  M.  ^  of  hisbeingthe 

It  is  clear,  the  plaintiff^  could  not  now  have  the  contract  real  owner, 
avoided  on  the  grounds  alleged.  For,  error  in  the  person  ^^  ^^S^^. 
with  whom  he  contracted  could  not  enable  him  to  do  so;  the  ^'®  ^^  warran<> 

tv 

consideration  of  the  person  not  being  the  principal  cause  of 
the  contract  If,  then,  the  plaintiff  could  not  have  the  con- 
tract set  aside,  we  can  discover  no  legal  grounds  on  which  it 
can  be  changed,  and  a  subsidiary  warranty  granted  to  the 
buyer,  for  which  he  did  not  contract. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  Parish  Court  be  affirmed  with  costSb 


r 


iJ4 

Eastken  Dis. 
AffU,  1838. 

LA  ROSA 

VS. 

HATOK  KT  AL. 
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LA  ROSA  V8.  THE  MAYOR  ET  AL. 


APPEAL  FROM  THE  COURT  OF  THE  FIRST  PISTRICT. 


41    24 
50    418 


Where  an  aet  of  adjudication  if  made  in  reference  to  and  in  conformity  witif 
an  ordinance  of  the  Citj  Cooncil,  it  imposes  all  the  obligations  and  confer* 
all  the  rights  created  by  the  ordinance,  althongh  no  mention  be  made  of 
them  in  the  act  ot  adjudication. 

In  August,  one  thousand  eighteen  hundred  and  twent  j-nine, 
the  corporation  of  New-Orleans  passed  an  ordinance,  hj 
which  they  prohibited  the  sale  of  oysters,  except  in  certain 
places  therein  designated.  In  yirtue  of  this  ordinance,  the 
privilege  of  vending  oysters,  at  the  designated  stands,  was 
adjudicated  to  the  plaintiff,  as  the  highest  bidder,  for  the 
price  of  six  thousand  dollars* 

The  plaintiff  stated,  in  his  petition,  that,  in  consequence  of 
the  sale  of  oysters  by  other  persons,  and  the  ineflfectual  steps 
taken  by  the  defendants  to  maintain  him  in  the  enjoyment  of 
his  privilege,  he  had  sustained  damages  to  the  amount  of 
eight  thousand  dollars,  for  which  he  prayed  judgement. 

The  defendants,  in  their  answer,  denied  the  plaintiff's  right 
of  action,  and  put  him  to  strict  proof  of  the  allegations  in  his 
petition.  On  the  part  of  the  plaintiff  it  was  fully  proved, 
that  his  privilege  was  rendered  but  of  litle  benefit,  in  conse- 
quence of  the  large  sale  of  oysters  by  other  persons. 

The  defendant  then  introduced  proof  to  show  that  they  had 
at  the  instance  of  the  plaintiff,  instituted  and  prosecuted  to 
final  judgement  thirty-four  suits  against  persons  contravening 
the  provisions  of  the  ordinance  with  regard  to  the  sale  of 
oysters.  The  cause  was  twice  tried  in  the  court  below;  the 
first  jury  found  for  the  plaintiff  a  verdict  for  three  thousand 
dollars,  and  a  new  trial  being  granted,  the  second  found  for 
the  plaintiff,  and  assessed  his  damages  at  four  thousand 
five  hundred  dollars.  Judgement  being  rendered  in  confor- 
mity to  this  verdict,  the  defendants  appealed. 
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PoKTXSy  J.9  delivered  the  opinion  of  the  court.  ^t^'^^'HTjEL"* 

AffUf  183S. 

The  petitioner  states  that  the  corporation  of  the  city  of  New*  ^J!^^' 
Orleans,  by  an  ordinance  of  their  cooncil,  established  an  ex-  iutorst  al. 
cluHve  right  to  sell  oysters  within  the  city  in  sach  person  as 
might  become  the  purchaser  of  the  privilege  granted  by  the 
ordinance.  That  the  right  so  conferred  was  adjudicated  to 
him.  That  he  has  paid  the  sum  of  six  thousand  dollars  there- 
for, and  that  various  other  persons,  during  the  time  his  privi- 
lege lasted,  sold  oysters  in  the  city,  without  any  efiectual 
steps  being  taken  by  the  officers  of  their  corporation  to  pre- 
vent them.  He  alleges  damages  to  have  been  sustained  by 
him  to  the  amount  of  eight  thousand  dollars;  and  also  prays 
that  the  six  thousand  doHars,  paid  in  cash  and  notes,  may  be 
returned  to  him  with  interest. 

The  defendants,  by  their  answer,  deiued  the  right  of 
the  plaintiff  to  sue  them;  and  put  him  on  the  strict  proof  of 
his  allegations. 

The  cause  has  been  twice  tried  in  the  inferior  court.  On 
the  first  trial  the  jury  found  for  the  plaintiff  and  assessed  his 
damages  at  three  thousand  dollars.  A  new  trial  being  grantedf 
and  the  cause  again  submitted  to  another  jury,  they  found 
a  verdict  against  the  defendants  in  the  sum  of  four  thousand 
five  hundred  dollars.  The  court  gave  judgement  accord* 
ingly,  and  the  defendants  appealed. 

There  was  a  suit  between  these  parties,  which  will  be  found 
reported  in  the  first  volume  of  the  LouiHana  Rep.  p.  126. 
The  corporation  succeeded  in  that  case,  the  court  being  of 
opinion,  that  the  privilege  sold  was  not  exclusive  of  places, 
other  than  those  designated  in  the  act  of  adjudication. 

But  subsequent  to  the  contract  which  give  rise  to  that 
action,  and  previous  to  the  sale  to  the  plaintiff  which  has 
caused  this  suit,  the  City  Council  passed  an  ordinance  by 
which  they  prohibited  the  sale  of  oysters,  except  in  certain 
places  therein  designated.  The  right  of  selling  in  these 
places  the  plaintiff  contends  he  has  acqaired. 

4 
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EASTsnr  Dif.      The  act  of  adjiidicatMNi  produced  by  him  8iq>port8  thfs 
'  allegation^  but  it  is  urged  on  the  part  of  the  defendants  that  it 

PAMAHo      iioes  not  mention  the  privilege  shall  be  exclosive^  and  that 
AcoiTA.      cmuequently  no  such  right  was  conferred  on  him. 
Where  an  act      It  is  true  the  act  of  adjudication  does  not  state  the  privi- 
tionbmadein  lege  shall  be  exclusiYe,  but  the  sale  is  expressly  made  in 
BAd'in'confo^  reference  to  and  conformity  with  the  ordinance  already  no- 
mitjr  wHh  an  ticed;  and  consequently  imposed  all  the  obUgationsy  and  con- 
the  Cit^CouD.  ferred  all  the  rights  which  that  ordinance  created* 
aii'thVoEii^-      ^^^^  evidence  very  clearly  proves  that  the  privilege  thus 
tions  and  con-  gold  ^  the  plaintiff  was  completely  illusory*    The  sales  by 
rights  created  other  persons  were  so  numerous  as  to  destroy  the  monopoly 
nancel^   ^  al*  Promised  to  him.    Two  juries  have  decided  the  question  of 
^^"S^       h^  diligence  on  the  part  of  the  corporation.    The  plaintiff  pur- 
made  of  diem  chased  what  through  the  fault  of  the  defendants  he  has  not 
judication.  ^  *  fP^U  A^d  for  which  he  is  consequently  not  bound  to  pay. 
The  evidence  does  not  authorize  us  to  interfere  with  the 
damages  assessed  by  the  jury  who  last  tried  the  cause. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  affirmed  with  costs. 

Moreau  and  SouUf  for  appellants*    Janin^  for  appellees. 


PA8SANO  «f.  ACOSTA. 

APPKAL  FROM  THB  COUKT  OF  TRK  FIRST  DISTRICT. 

An  agent,  who  has  disregarded  his  principalis  instractions,  cannot  repel  bis 
claim  for  damages  by  showing  hb  agency  was  grataito«s« 

This  suit  was  brought  to  recover  the  amount  of  a  promis- 
sory note,  which  the  plaintiff  alleged  he  placed  in  the  hands 
of  the  defendant  (his  attorney  in  fact),  for  collection,  and  fi>r 
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flie  proceeds  of  which  the  latter  refused  to  account.    The  ^l^*i^"* 
answer  admitted^  that  the  defendant,  acting  under  a  power  of  i 

attorney  from  the  plaintiff,  receired  from  the  drawer  a  new  '^'^^ 
note  in  lieu  of  the  one  placed  hy  the  plaintiff  in  his  hands  for  A4joaTA. 
collection,  which  last  mentioned  note  he  handed  to  the  plain- 
tiS^  who  made  no  objections  to  the  arrangement.  The 
written  power  produced  did  not  confer  the  authority  con- 
tended for  by  the  defendant,  and  the  verbal  evidence  went  to 
show,  that  the  plaintiff  instructed  the  defendant  not  to  press 
the  drawer  for  the  payment  of  the  original  note  at  maturity, 
but  if  he  could  pay  a  part,  to  indulge  him  for  the  remainder, 
provided  he  gave  security.  It  appeared  that  no  part  of  the 
original  note  was  paid,  and  the  new  note  was  taken  without 
security,  payable  to  the  defendant,  and  not  endorsed.  There 
was  no  evidence  that  the  plaintiff  expressed  himself  satisfied 
with  the  second  note,  or  that  he  received  it  from  the  defen- 
dant. It  was  left  by  the  latter  in  the  books  of  one  Zino,  of 
which  the  defendant  had  charge,  and  by  Zino  handed  to  the 
plaintiff.  .  The  court  a  quo  gave  judgement  for  the  plaintiff, 
and  the  defendant  appealed. 

PoRTEH,  J.,  delivered  the  opinion  of  the  court. 

The  petition  states,  that  the  plaintiff  placed  in  the  hands  of 
the  defendant,  a  note  for  collection  executed  by  one  Francis 
Gaggino,  and  that  the  defendant,  though  often  requested,  has 
refused  to  return  the  note,  or  pay  its  amount. 

The  answer  admits  the  agency,  but  affirms  that  the  defen- 
dant has  handed  over  to  the  plaintiff  a  note  of  the  said  Gag- 
gino, payable  to  the  defendant,  not  yet  due,  and  which  note 
tiie  defendant  had  received  in  payment  of  that  mentioned  in 
the  petition,  in  pursuance  of  the  power  vested  in  him  by  the 
plaintiff. 

There  was  judgement  in  the  court  of  the  first  instance  for 
the  plaintiff,  and  the  defendant  appealed. 

The  cause  turns,  principally,  on  the  questions,  whether 
the  plaintiff  conferred  power  on  the  defendant  to  novate 
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Eastbbh  Dm.  the  note,  or.  if  h/f>  <fid  nott  whether  be  has  ratified  the  act 

Afril,  1838.  '      ' 

—  of  his  agent 
FAssAMo  xhe  written  power  produced  does  not  confer  the  authority 

AcosTA.  which  the  defendant  contends  he  had,  and  the  parole  evi- 
dence faik  to  establish  it  The  plaintiff  has  not  relied  alone 
on  the  want  of  power  which  results  from  the  failure  of  the 
defendant  to  show  it ;  he  has  proved  his  directions  were 
not  complied  with*  The  authority  to  novate  being  accom- 
panied with  the  condition  of  the  maker  giving  security.  The 
note  here  was  taken  in  favor  of  the  defendant,  and  has  not 
been  endorsed  by  him. 

There  is  not  sufficient  evidence  to  authorize  us  to  say 

the  plaintiff  ratified  the  act  of  his  agent     The  latter  was 

charged  with  the  care  and  management  of  a  store  in  which 

the  former  was  a  partner,  and  this  note  was  found  among  the 

books  which  the  defendant  lefl  when  his  agency  terminated* 

It  is  proved  the  plaintiff  complained  of  the  act  of  the  defenr 

dant,  and  that  he  told  him  he  could  not  lose  the  whole  amount 

of  the  note. 

An  Bs^nu      The  defence  which  is  presented  by  the  defendant,  of  the 

^Sed       hto  "Jf^andate  being  gratuitous,  and  of  his  act  being,  under  all  the 

principal's  in-  circumstanccs,  a  sound  exercise  of  discretion,  cannot  avail 

stnictions,  can 

not  repel  his  him;  for,  under  the  evidence,  discretion  was  not  conferred  on 
w™by  show-  ^i"*  *^  ^^  extent  now  claimed.  He  was  directed  not  to  renew 
ing  his  agency  the  note  unless  the  maker  gave  security. 

ivasgrataitous,  *•  •^ 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  affirmed  with  costs. 

Carmonj  for  appellant    Seghers^  for  appellee. 
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May,  1832. 
BOUUGNY  v$.  URaUHA&T.  . 

BOVLMRT 

«ff. 
AFTltAL  ROM  TBS  PAKUH  COURT  OF  IfSW-OHLXANfl.  UR^UHAKT. 

Where  the  parties  to  a  written  contract,  by  mutual  consent,  enter  into  a  new 
agreement  as  regards  some  part  of  it,  proof  of  the  latter  agreement,  may 
be  made  by  parole. 

The  facts  are  stated  in  the  opinion  of  the  court,  delivered 
by  Mathews,  J. 

The  plaintiffs  in  this  case  claim  a  certain  sum  of  money 
which  they  allege  was  improperly  withheld  from  them,  by  the 
defendant,  in  the  settlement  of  various  accounts  between  the 
parties,  relating  to  partnership  transactions  arising  out  of 
their  joint  interest  in  a  sugar  plantation  situated  in  the  parish 
of  Plaquemine*  They  complain  principally  of  debts  against 
them  erroneously  entered  for  interest  on  money  and  for  com- 
missions on  the  sales  of  the  crops  of  sugar  of  several  years, 
commencing  in  1823  and  ending  in  1828. 

The  cause  was  submitted  to  a  jury  in  the  court  below,  who 
found  a  verdict  for  the  plaintifis  for  two  thousand  four  hun- 
dred and  twelve  dollars  and  eighty-two  cents,  on  which  judge- 
ment was  rendered,  and  the  defendant  appealed. 

It  appears  by  the  evidence  of  the  cause  that  the  partner- 
ship in  the  ownership  and  cultivation  of  the  sugar  plan- 
tation (concerning  the  administration  of  the  affairs  of  which 
the  present  contest  takes  its  rise)  was  contracted  between 
the  parties  in  the  year  1819,  and  that  the  concerns  of  said 
plantation,  both  as  to  its  culture  and  disposition  of  the  cropsj 
were  conducted  in  reference  to  the  stipulations  of  a  written 
agreement  at  that  time  made,  by  which  the  plaintiffi  were  to 
manage  the  cultivation,  &c.,  and  the  defendant  to  sell  the 
crops,  reciprocally,  without  compensation.  This  course  of 
conduct  was  pursued  without  alteration  until  the  year  1823, 
when  (as  the  defendant  alleges  in  his  answer)  the  plaintifls 
l|eingui)able  to  make  the  necessary  advances  to  carry  on  the 
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^M^^f^^'  P'^^^^^*^'  requested  that  the  crops  should  be  consigned  to  a 
I  commission  house  in  New-Orleans,  for  the  purpose  of  obtain- 

BoouovT  iQg  funds,  and  to  be  sold  on  the  usual  terms  of  factorage,  Sec 
vit^uBAftT.  This  request  was  agreed  to  by  the  defendant,  and  the  business 
of  the  partnership  was  after  that  period  conducted  according 
to  the  principles  of  this  new  agreement.  On  the  trial  of  the 
cause  in  the  court  below,  the  defendant  offered  to  prove  this 
allegation  of  his  answer  by  witnesses.  But  the  plaintiffi' 
counsel  objected  to  testimonial  proof  as  being  an  attempt  to 
prove  something  contrary  to  the  written  contract  of  partner- 
ship* The  objection  was  sustained  and  a  bill  of  exceptions 
taken  to  the  opinion  of  the  court,  &c. 

We  are  of  opinion  that  the  judge  of  the  Parish  Court 
Where  the  erred  in  rejecting  the  testimony  as  offered.  Notwithstanding 
written  con^  ^^^  written  contract,  the  parties  to  it  had  certainly  a  right  to 
tual*'  **  n  "  t^  contract  with  any  other  person  to  sell  their  crops  on  com- 
enter  into  a  mission,  and  would  each  be  bound  to  the  latter  for  their  pro- 
ment  as^^  portion  of  the  charges  made  by  the  factor.  It  was  virtually 
Pttrtofit  "rSJ  ™*''^'^g  *  ^^^  contract  in  relation  to  the  disposition  of  the 
of  the  latter  a-  crops,  by  mutual  consent,  which  they  clearly  had  power  to 
Semade  byp^  do,  and  which  is  susceptible  of  proof  by  parole.  Our  opinion 
^^^  on  this  bill  of  exceptions  renders  it  unnecessary  to  examine 

any  other  point  in  the  cause,  as  it  must  be  remanded. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
verdict  and  judgement  of  the  Parish  Court  be  avoided, 
reversed  and  annulled,  and  that  the  cause  be  sent  back  to 
said  court  to  be  tried  de  novoj  with  instructions  to  the  judge  to 
admit  testimony  to  prove  the  subsequent  agreement,  as 
alleged  by  the  defendant  in  relation  to  the  sale  of  their  part- 
nership crops  of  sugar,  &c.  It  is  further  ordered,  that  the 
appellees  pay  the  costs  of  appeal. 

Seghers^  for  appellant.     Moreau  and  Soule,  for  appellees.. 
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▲PPBAL  FBOH  YHS  PABlSH  OOOKT  OF  VXW-ORLBAVS.  OFFUTT  BT  AL. 

After  the  dissolation  of  a  partnership,  no  one  of  the  partners  is  at  liberty  to     •"■"i-ov"' 
use  the  social  name  so  as  to  bind  the  others. 

The  &ct8  are  fully  stated  in  the  opinion  of  the  court, 
delivered  by  Mathews,  J. 

This  suit  is  brought  by  the  endorsers  of  a  promissory  note, 
purporting  to  have  been  made  by  the  defelidants^  negotiable 
in  the  office  of  discount  and  deposite  of  the  Bank  of  Missis* 
sippi,  at  Gibson  Port.  The  plaintiffs  allege,  that  after  pro- 
test, they  were  obliged  to  pay  and  take  up  said  note  for 
the  benefit  of  the  makers,  and  claim  from  them  the  amount, 
with  interest  and  costs  of  protest,  &c.  They  state  the 
company  sued  to  consist  of  A.  W.  Breedlove  and  J.  W. 
Breedlove,  of  New-Orleans,  and  pray  judgement  against 
them,  in  soltdo.  Judgement  by  default  was  rendered  against 
the  former,  which  was  afterwards  made  final,  and  about 
which  there  is  no  dispute.  The  latter  denied  that  he  ever  was 
a  partner  of  the  assumed  firm  of  A.  W.  Breedlove  &  Co., 
or  in  any  manner  liable  for  debts  contracted  under  that  social 
name.  The  court  below,  after  hearing  the  evidence,  sus- 
tained the  plea  of  J.  W.  Breedlove,  and  as  to  him  dismissed 
the  suit,  from  which  dismissal  the  plaintiffs  appealed. 

The  evidence  of  the  case  does  not  leave  the  fact  of  the 
appellee  having  been  or  not  a  partner  of  the  house  of  A* 
W.  Breedlove  &  Co.  free  from  doubt  There  is  no  posi- 
tive proof  that  he  ever  acknowledged  himself  to  be  such. 
The  most  weighty  evidence,  in  favor  of  the  affirmative 
of  this  fact,  is  contained  in  the  letters  of  correspondence 
between  the  brothers  A.  W.  ^  J.  W.  Breedlove,  which  had 
relation  to  the  concerns  of  the  firms  of  Bedford,  Breedlove  & 
Robeson,  and  Breedlove  d&  Robeson,  in  New-Orleans,  and  that 
of  A.  W.  Breedlove  &  Co.,  in  Gibson  Port,  &c.  Perhaps  a 
just  grammatical  interpretation  of  this  correspondence,  t.  e«,  of 
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^"*?8m"  ^  *  ^*  Breedlove,  connected  with  other  testimony  in  the  cause, 
'  ought  to  result  in  a  belief,  that  the  writer  was,  at  the  com- 

oFFOTT  «T  At.  mencement  of  the  commercial  business  of  A .  W.  Breed- 
BMBOMTB.    loYC  ^Co.,  at  Gibson  Port,  a  partner  of  that  firm,  viz:  in 
the  beginning  of  the  year  1825.    In  the  following  year  (in 
the  month  of  March),  the  firm  of  A.  W.  Breedlove  di;  Co. 
(if  any  such  ever  did  exist,  except  in  name  alone,)  was  dis- 
solved, by  substituting  in  its  place  (so  far  as  it  concerned 
A.  W.  Breedlove)  a  commercial  house,  to  trade  under  the 
style  and  name  of  Breedlove  6c  Greenleaf,  The  note  now  sued 
on,  bears  date  in  April,  1829,  and  is  evidently  one  of  a  series 
of  renewals  of  an  accommodation  note,  for  two  thousand  dol- 
lars, which  A.  W.  Breedlove  &>  Co.  obtained  from  the  bank, 
in  September,  1825.    It  is  signed  by  D.  Greenleaf,  under 
procuration,  from  A.  W.  Breedlove  d&  Co.,  dated  at  New- 
Orleans,  in  February,  1829.  The  power  of  attorney  being 
executed  by  A.  W.  Breedlove,  long  after  the  dissolution  of 
the  firm  by  which  it  purports  to  have  been  granted.     The 
record,  however,  afibrds  no  evidence  of  any  publication  of 
this  dissolution,  nor  does  it  show  any  of  its  commencement, 
except  the  acts  and  declarations  of  A.  W.  Breedlove,  in  the 
place  where  he  carried  on  business  under  the  style  and  name 
as  asumed  by  him.    It  may  well  be  presumed,  from  the 
whole  tenor  of  the  evidence,  that  after  March,  1826,  the 
name  of  A.  W.  Breedlove  &  Co.,  as  a  firm,  ceased  to  exist 
in  any  shape  in  the  place  where  its  business  had  been  carried 
on,  and  that  the  same  business  was  conducted  by  the  firm  of 
Breedlove  &  Greenleaf;  in  which  it  is  not  pretended,  that 
After  the  dU-  the  appellee  had  any  interest.    After  the  dissolution  of  a 
*^JjJ^®"  ?^  *  partnership,  no  one  of  the  partners  is  at  liberty  to  use  the 
one  of  the  part-  social  name,  so  as  to  bind  the  others.     This  is  clear,  accord- 
"y "o  use'  the  ing  to  all  treatises  on  the  subject,  when  the  knowledge  of 
w'^to  bi^X  ^  ^^^^  ®^  dissoluticm  can  be  brought  home  to  the  obligee, 
others.  See  3  KerWs  Com.  pp*  36-7.    To  render  the  dissolution  safe 

and  effectual,  due  notice  should  be  given  to  the  world,  in 
order  to  release  the  other  partners  of  a  firm,  from  responsi- 
bility under  a  contract  made  by  one  of  them,  in  the  usual 
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course  of  basiness,  and  in  the  name  of  the  partnership,  with  Eastern  Dis/ 
a  person  who  contracted  on  its  faiths  and  had  no  notice  of  I, 

dissolution.   "What  shall  be  sufficient  construction,  or  implied  offutt  et  al. 
notice  of  dissolution,^^  has  been  a  vexed  question  in  the  books,    brseoloye. 
page  38,  of  the  author  above  cited.     This  question  is  pro- 
bably one  of  those  which  will  always  afford  room  on  par- 
ticular occasions,  for  doubts  and  difficulties.    In  page  40,  the 
author  states,  that  "a  dormant  partner  may  withdraw  with- 
out giving  public  notice;"  for  being  unknown  as  a  partner,  the 
firm  was  not  trusted  on  his  account,  and  he  is  chargeable 
only  for  debts  contracted  during  the  time  he  was  actually  a 
partner.     That  J .  W.  Breedlove  (if  a  partner  at  all  in  the 
firm  of  A.  W.  Breedlove  &  Co.)  was  one  dormant,  or  un- 
known, will  hardly  be  denied  after  the  difficulty  encountered 
by  the  plaintifis,  to  bring  hinp  to  light  as  such,  and  after  having 
failed  to  establish  this  fact  to  the  satisfaction  of  the  judge 
a  quOy  by  the  evidence  adduced,  and  still  leaving  it  doubtful  in 
our  minds.     If,  however,  he  ever  was  a  partner  of  the  house 
as  charged  In  the  petition,  the  evidence  is  equally  strong  on 
the  record,  to  show  that  he  had  ceased  to  be  such  before  the 
signing  of  the  note  now  in  question,  and  the  probability  is, 
that  the  appellants  were  equally  conusant  of  the  latter  fact,  as 
ever  they  were  of  the  former.    After  a  full  examination  of  the 
whole  evidence  of  the  case,  and  the  law,  we  conclude  that* 
the  judgement  of  the  Parish  Court  ought  to  be  affirmed.     It 
is  clear,  on  either  of  the  following  hypotheses,  that  the  judge- 
ment below  is  correct.     If  the  appellee  was  never  a  partner 
of  the  firm  which  executed  the  original  note,  he  is  not  in 
any  manner  bound  to  pay  the  debt  contracted  by  that  firm, 
or  if  he  ceased  to  be  such,  at  the  time  the  note  sued  on  was 
made  without  his  consent,  then  he  is  not  obliged  to  pay  the 
debt  by  it  contracted. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  court  below  be  affirmed  with  costs,  &c.     , 

Preston,  for  appellants.    M^Caleby  for  appellee. 
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Eastern  Dm. 
May,  1832.  GOSSELIN*S  HEIRS  vs.  ABAT. 


3: 


OOSSXLIH  8 
HEIRS. 


Whatever  may  have  been  the  rig^t  of  the  heir  to  claim  from  the  tettamentaiy^ 
^*  executor  the  balance  in  his  hands,  if  it  was  susceptible  of  comiHromise,  and 

ABAT. 

an  agreement  was  entered  into,  which  received  the  sanction  of  the  Cooit 
of  Probates,  it  could  not  afterwards  be  receded  from. 

The  facta  are  stated  in  the  opinion  of  the  court,  delivered 
by  MartiM}  J. 

At  the  request  of  the  appellees  we  have  reconsidered  the 
decree  given  in  this  case  on  the  17th  of  January,  1831. 
may  have  been  Whatever  might  have  been  the  right  of  the  heir  to  claim 
iMjir^fo^  clw^  ^''^™  ^^®  testamentary  executor  the  balance  in  his  hands,  it 
from  the  testa-  was  susceptible  of  modification  or  compromise.  It  appears^ 
cutor  the  ba-  to  have  been  the  object  of  an  arrangement  between  the  par- 
hands  tfltwas  ^^®*  interested,  which  has  received  the  sanction  of  the  Court 
susceptible  of  of  Probates.    It  is  useless  to  examine  whether  the  pretensions 

coropromise,  '■ 

and  an  agree-  of  the  executor  and  legatees  could  or  could  not  have  been 
mcnt  ^"j ^^^^  successfully  resisted  by  the  heirs.  They  had  the  option  of 
which  receiv-  receding  or  submitting  to  them,  and  made  their  election  of 

ed  the  sanction  °  o  ' 

of  the  Court  of  the  last  alternative,  and  availed  themselves  of  this  choice, 
could^not  af-  ^^^^  partially  carrying  their  engagements  into  effect.  It  is 
tenvardsbere-  ^^^  j^te  for  them  to  recede.    The  appellants  must  be  allowed 

ceded  from. 

in  their  turn,  to  avail  themselves  of  a  rule  of  court,  provided 
by  all  the  parties  concerned. 

Our  former  decree  must  remain  untouched. 


GOSS£UN*S  LEGATEES  vs.  HIS  HEIRS. 

We  have  indulged  the  appellees  with  a  rehearing  in  this 
case,  and  have  heard  nothing  which  can  induce  us  to  be  dis- 
satisfied with  our  first  decision* 

It  is,  therefore,  ordered,  that  it  be  carried  into  execution 
without  delay. 

Seghers,  for  appellants.    Denis  and  DerUgny  for  appellees. 
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Eastern  Dis. 
PWCE  w.  BRADFORD.  ^«»'  1®^ 


sc 


PRICE 


APPEAL  FROM  THE  PARISH  COURT  OF  NEW-ORLEANS.  ^' 

BRADFORP. 

A  simulated  sale  asd  consignment  of  property  to  B,  for  the  benefit  of  C, 
cannot  be  taken  into  consideration  in  a  contest  between  C  and  an  attach- 
ing creditor. 

The  facts  are  fully  stated  in  the  opinion  of  the  court, 
delivered  by  MARTiif,  J. 

Yorke,  Macalester  &  Co.  are  appellants  from  a  judgement 
rejecting  their  claim  to  a  quantity  of  tobacco,  attached  by 
the  plaintiffi  as  the  defendant's  property. 

The  record  shows  that  this  tobacco,  once  the  property  of 
the  plaintiffi  was  transferred  to  the  defendant  on  a  contract 
which  partook  of  the  nature  of  those  of  sale  and  exchange, 
the  former  being  to  receive  therefor  dry  goods,  notes  and  salt. 
The  goods  and  notes  had  been  received,  but  the  salt  was  still 
due  at  the  period  of  the  attachment.  It  reached  New- 
Orleans  on  -board  of  the  steamboat  Brandy  wine,  on  Sunday, 
the  22d  of  May,  1831,  and  at  half  past  midnight  on  the 
morning  of  the  following  day  was  attached. 

The  appellants  and  claimants  relied  on  the  article  3214  q/* 
the  Civil  Codcj  contending  they  had  accepted  the  defendant's 
bills  to  a  large  amount,  on  the  faith  of  the  tobacco,  having 
received  letters  advising  it  had  been  despatched  to  them. 

The  first  letter  is  of  the  2d  of  May,  from  Nashville.  It 
announces  drafts  to  the  amount  of  eight  thousand  five  hun- 
dred dollars,  but  makes  no  mention  of  any  tobacco. 

The  second  is  of  the  4th,  and  announces  he  had  cotton  and 
tobacco  on  the  way  for  the  Brandjrwine,  then  at  the  mouth  of 
Cumberland  River.  It  gives  advice  of  a  draft  for  one 
thousand  and  fifty-nine  dollars  and  eighty-nine  cents. 

The  third  is  of  the  6th.  It  announces  an  intended  ship- 
ment of  cotton  and  tobacco,  by  the  Nashville,  and  a  draft  for 
two  thousand  dollars.  • 
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Eastiwi  Dw.      The  last  is  of  the  13lh.     It  announces  the  derangement 

—  of  the  defendant's  affairs,  and  an  apprehension  of  some  diflSi- 

PKioE        cultj  from  the  plaintiff,  the  former  owner  of  the  tobacco  by 

BRAoroRo.  the  Brandy  wine,  which  had  induced  him  to  sell  it  to  Gordon, 
who  had  consigned  it  to  Walker  and  had  given  a  draft  on  the 
latter,  which  Gordon  enclosed  to  the  claimants  ;  that  on  the 
arrival  of  the  Brandywine,  Walker  would  immediately  call 
on  them  and  hand  them  the  bill  of  lading  for  the  tobaccoy 
according  to  a  condition  of  the  contract  between  the  defen- 
dant and  Gordon.  By  a  postscript  of  the  18th,  dated  at 
Memphis,  the  defendant  announced  that  his  apprehension  of 
the  plaintiff's  going  down  in  the  boat  had  not  been  realized ;  he 
therefore  enclosed  a  duplicate  of  the  bill  of  lading  for  the 
tobacco,  consigned  by  Gordon  to  Walker. 

Accordingly,  on  the  day  after  the  arrival  of  the  Brandy- 
wine,  but  after  the  attachment  of  the  tobacco,  the  bill  of 
lading  enclosed  to  Walker  or  that  forwarded  from  Memphis 
to  the  claimants  (the  duplicate  of  the  former)  was  endorsed 
by  Walker  to  them. 

A  simulated      It  has  appeared  to  us,  the  defendant's  sale  of  the  tobacco 

sale  and  con-         ^iiii  .  .  ^      n  '^   j.     -mtr  «i 

signment  of  to  Gordon,  and  the  latters  consignment  of  it  to  Walker, 
St  ST^cnefit  ^^^wio*  he  taken  into  consideration  in  the  decision  of  the 
of  C,  cannot  present  cause.     They  were  simulated  transactions,  which  as 

be  taken  into  '^  jf 

consideration  between  the  plaintiff  and  the  claimants  leave  the  tobacco  the 
tween'^c'and  property  of  the  defendants,  and  their  respective  rights  abso^ 
an    attaching  i^^^ij  unaffected. 

creditor.  "^ 

The  drafts  for  eight  thousand  five  hundred  dollars,  an- 
nounced in  the  first  letter,  were  clearly  accepted  on  the 
general  credit  of  the  drawer,  not  on  the  faith  of  any  ship- 
ment of  tobacco,  for  none  was  before  or  then  mentioned. 

The  advice  of  the  drafts  announced  in  the  second  letter, 
being  accompanied  with  the  information  of  the  departure  of 
a  quantity  of  tobacco  for  the  Brandywine,  it  is  fair  to  conclude 
the  acceptance  was  given  in  the  expectation  of  reimbursement 
by  the  proceeds  of  the  sale^  u  e.  on  the  faith  of  the  tobacco^ 
on  the  way. 
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The  draft  for  two  thousand  dollars,  mentioned  in  the  third  Ea8twik  Dk. 
letter,  was  indeed  accompanied  by  advice  of  a  shipment  by  — 

the  Nashville,  but  it  was  posterior  to  the  departure  of  the  fmcs 
tobacco  by  the  Brandywine,  and  the  claimants  accepted  it  in  Bradford. 
the  well  grounded  belief  that  the  balance  in  their  hands  on 
the  <4ale  of  the  shipment  by  the  Brandywine,  after  they  had 
'  retained  the  amount  of  the  first  bill,  would  be  in  their  hands 
a  fund  applicable  to  the  payment  of  the  second  bill.  This 
must  have  been  the  case  in  the  ordinary  routine  of  business^ 
and  the  drawer  had  not  manifested  any  intention  to  have  the 
proceeds  of  the  shipments  distinctly  kept  apart  and  respec- 
tively applied  to  the  drafts  accompanying  the  advice  of  the 
shipments.  The  balance  in  the  claimants'  hands  being  unap- 
propriated to  any  particular  purpose,  was  in  their  hands  a 
fund  they  might  look  to  for  the  reimbursement  of  any  money 
paid  for  the  drawer,  and  they  may  well  say  they  looked 
thereto,  and  to  the  proceeds  of  the  second  shipment  as  a  fund 
on  the  faith  of  which  they  could  give  acceptances. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  Parish  Court  be  annulled,  avoided,  and 
reversed,  and  proceeding  to  give  such  a  judgement  as  in  our 
opinion  ought  to  have  been  given  below,  it  is  ordered,  that  the 
claimants  and  appellants  be  paid  out  of  the  proceeds  of  the 
tobacco  attached,  the  sum  of  three  thousand  and  fifty-nine 
dollars  and  eighty-nine  cents,  with  interest  and  charges,  and 
that  the  appellees  pay  costs  in  both  courts. 

Duncan^  for  appellants.     Henneuj  for  appellees. 
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Eastkrv  Dis. 
Map,  1832.  KELLY  vf .  CALDWELL. 
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OALDWXLL. 


It  is  not  a  consequence  of  a  demand  in  reconvention,  that  there  must  be 
a  separate  Judgement  on  it,  though  there  are  many  cases  in  which  it  b 
required. 

Where  damages  are  claimed  for  a  breach  of  contraeti  and  the  defendant 
reconvenes  and  charges  the  breach  to  have  been  occasioned  by  the  plaintiff, 
a  verdict  in  favor  of  the  latter  u  a  verdict  against  the  former. 

The  plaintiff,  who,  in  theatrical  langaage,  was  a  star, 
entered  into  a  contract  with  the  defendant  to  play  a  certain 
number  of  nights  in  the  theatre  of  the  latter.  During  her 
engagement,  she  was  cast  for  a  character  which  she  con- 
sidered out  of  her  established  line^  and  which  she  refused  to 
play.  The  defendant,  thereupon,  dissolved  the  contract;  and 
the  present  suit  was  brought  for  damages. 

The  defendant,  in  his  answer,  charged,  that  the  plaintiff 
had  broken  the  contract  by  her  refusal  to  play  the  character 
assigned,  and  for  which,  damages  were  claimed  in  recon* 
vention. 

The  contract  entered  into  between  the  parties,  was  silent 
as  to  what  characters  the  plaintiff  should  play;  but,  from  the 
testimony,  it  appeared  that  the  manager  of  a  theatre  had  no 
right  to  compel  a  star  to  appear  in  a  character,  not  within  her 
established  line  of  acting.  The  cause  was  tried  by  a  jury 
who  found  a  verdict  for  the  pledntiff,  and  the  defendant 
appealed. 

JVorthingUm^  for  appellant,  contended : 

That  upon  a  fair  construction  of  the  contract,  it  was  the 
duty  of  the  plaintiff  to  play  the  characters  assigned  by  the 
defendant,  and  that  she  committed  a  breach  of  contract  iii 
refusing  to  do  so. 

Duncanj  contra. 
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P011TEB9  J.,  delivered  the  opinion  of  the  court.  May,  1&32. 


XELLT 


The  petition  charges,  that  the  plaintiff  entered  into  a  vs. 
contract  with  the  defendant,  by  which  she  agreed  to  act  in  <'^^^'^^^- 
his  theatre  in  New-Orleans,  twenty-four  nights,  commencing 
on  or  about  the  15th  January,  and  for  which  he  was  tb  pay 
her  one  thousand  five  hundred  dollars;  that  the  plaintiff  was 
ready  and  willing  to  perform  her  part  of  the  contract,  and 
offered  to  do  so;  but  that  the  defendant  refused  her  services, 
and  informed  her  he  considered  their  agreement  as  no  longer 
binding  on  him. 

The  defendant  denied  the  allegations  in  the  petition,  and 
prayed  for  a  trial  by  jury.  He  further  set  up  a  claim  in 
reconvention,  on  the  ground  that  the  plaintiff  had  failed  to 
comply  with  her  contract,  by  which  he  alleged  he  had 
sustained  damage  to  the  amount  of  two  thousand  dollars. 

The  cause  was  submitted  to  a  jury,  who  found  a  verdict  in 
favor  of  the  petitioner  for  one  thousand  five  hundred  dollars. 
The  defendant  made  an  unsuccessful  attempt  to  obtain  a  new 
trial  and  appealed. 

The  plaintiff  is,  in  theatrical  language,  a  star*  This  suit 
has  grown  out  of  a  dispute  between  the  parties  in  relation  to 
their  rights  under  the  contract  already  alluded  to.  The 
plaintiff  insists  that,  as  a  stary  she  had  the  privilege  of  selecting 
for  performance  those  characters  in  which  she  could  shine  to 
most  advantage.  The  defendant  contends  that  she  was 
obliged,  on  his  request,  to  appear  at  his  theatre  in  any  part 
«he  had  previously  performed  elsewhere.  The  agreement 
does  not  state  in  whom  the  right  of  selection  is  vested ;  but 
the  terms  of  the  contract  must  be  construed  in  relation  to  the 
subject  matter,  and  usage  supplies  in  this,  as  in  all  other 
agreements,  such  incidents,  as  it  is  to  be  presumed  the  parties 
understood,  and  which  were  not  inserted  because  they  were 
understood.  Testimony  has  been  taken  as  to  the  custom  in 
cases  like  the  present.  It  is  somewhat  contradictory;  but 
we  think  it  greatly  preponderates  in  favor  of  the  right  claimed 
by  the  plaintiff.     Her  refusal  to  perform  on  a  particular 
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Eastern  Dia.  night,  is  sufficiently  accounted  for  by  the  state  of  her  health 
-  on  that  night;  and,  on  the  whole,  we  think  the  jury,  and  the 

court  below  drew  correct  conclusions  from  the  facts  as  proved 


KZLLT 

cALowBLL.    in  evidence. 


But  several  legal   objections  have  been  taken  to  the 
affirmance  of  the  judgement  below. 

1st.  There  is  a  demand  in  reconvention,  and  the  jury  have 

It  is  not  a  not  passed  on  it.    It  is  not  a  consequence  of  a  demand  of  this 

ofa  demand  in  kind  that  there  must  be  a  separate  judgement  on  it,  though 

reconvention,    ..  •         !_•   i_    -x  •  •      j       -miru         xi_ 

that  there  must  there  are  many  cases  m  which  it  is  required.  Where  the 
be  a  separate  claim  in  reconvention  erows  out  of  the  very  same  matter  on 

mdgement  on  o  ^ 

It,  though  there  which  the  plaintiflPs  right  of  action  is  based,  two  judgements 

are  many  cases  .  ,  .    •    >  m         •      ^ 

in  which  it  is  ^^e  not  necessary,  because  sustaming  one  necessarily  rejects 
'^^^heredam-  ^^^  Other.  In  this  case,  the  plaintiff  claimed  damages  for 
aees  are  claim-  the  defendant's  breach  ofa  certain  contract.  The  defendant 
of  contract,  charged  the  breach  to  haver  been  occasioned  by  the  conduct 
antrecolr^^^^^  ^^  ^^^  plaintiff.  A  verdict  in  favor  of  the  latter,  was,  conse- 
and     charges  quently,  a  verdict  aeainst  the  former.    Our  Code  of  Practice 

the  breach  to  J  "^  ® 

have  been  oc-  has  not  changed  the  former  rules  on  this  subject;  and  though 

tbe'plaintiir,  a  ^^^J  ^^^^  °^  longer  the  force  of  law,  their  good  sense  is 

venfict  in  fa-  obvious.  as  this  case  exemplifies.  Febrero*  p.  2,  lib,  3,  cap. 
vor  of  the  lat-  __.  ^  »  /-      '  '     r 

ter,  is  a  verdict  I9  §  6,  nos.  226,  229. 

i^nst  the  for-  rpj^^  ^^^^  .^^  ^j^^^  ^j^^  plaintiff  should  have  put  the  defendant 
in  delays  and  should  have  offered  to  perform  every  night 
during  the  whole  of  her  engagement.  The  letter  from  the 
defendant  shows  the  plaintiff  had  offered  to  comply  with  her 
contract ;  and  his  annunciation  that  he  considered  their 
agreement  at  an  end,  dispensed  with  any  further  steps  on  her 
part.     L.  C.  1926. 

The  appellee  has  prayed  the  judgement  below  should  be 
affirmed  with  damages;  but  we  do  not  think  this  a  case  in 
which  they  should  be  accorded. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  affirmed  with  costs. 
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DOZER  m.  SARGENT. 


EASTERlf    DiS. 
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APPEAL  FROM  THX  COURT  OF  FROBATKS  OF  THK  PABUH  OF  LAFOURCHE  ^'' 


▼ERDIER 

VS. 
LBPRSTE. 


INTERIOR. 

116     441 
The  appeal  will  be  dismissed,  where  the  appellant  faib  to  prosecute  a  previous 

one  taken  in  the  same  suit. 

PoRTEB,  J.,  delivered  the  opinion  of  the  court. 

The  appellee  moves  to  dismiss  this  appeal  on  the  ground     The  appeal 
that  a  previous  appeal  was  taken  which  the  appellant  failed  ^'"  where°the 

to  prosecute.  appellant  fails 

The  record  afibrds  satisfactory  evidence  that  this  objection  previoos   one 
is  well  grounded  in  fact,  and  the  law  in  relation  to  it  is  free  eamesuit 
from  doubt.     C.  P.  694. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  this 
appeal  be  dismissed  at  the  costs  of  the  appellant. 

Lockettj  for  appellant. 


VERDIER  V9,  LEPRETE. 

APPEAL  FROM  THE  PARISH  COURT  OF  NBW-ORLSAVS. 

A  purchaser  of  property  is  not  affected  by  a  mortgage  thereon,  executed  out 
of  thdState,  unless  it  be  recorded  in  this. 

A  vendee  who  suffers  personal  property  to  remain  in  the  possession  of  the 
vendor,  cannpt  resist  the  claim  of  his  vendor's  creditor,  nor  that  of  asubser 
quent  banm  fide  purchaser. 

6 
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Eastibv  Dm.      This  action  was  brought  to  recover  from  the  defendant^  a 
^'       '     number  of  slaves  which  the  plaintiff  alleged  he  purchased 
V1LBDIE9,      from  one  Campbell,  at  Tallahassee,  in  the  territory  of  East 
uruTs.     Florida.     By  the  terms  of  this  sale,  Campbell  reserved  to 
himself  the  right  of  redeeming  the  slaves  upon  repayment  of 
the  purchase  money,  within  a  certain  time;  but  before  its  arri- 
val, he  brought  the  slaves  to  New-Orleans,  and  sold  them  to 
the  defendant.     It  appeared  in  evidence  that  the  sale  from 
Campbell  to  the  plaintiff,  was  never  recorded  in  Louisiana, 
and  that  after  its  execution,  the  slaves  remained  in  the  pos- 
session and  under  the  control  of  Campbell,  until  sold  by  him 
to  the  defendant. 

There  was  judgement  for  the  defendant  in  the  court  below, 
and  the  plaintiff  appealed. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner  states,  that  on  the  20th  of  February,  1828, 
he  purchased,  in  the  territory  of  Florida,  five  slaves  from 
Campbell,  who  by  the  terms  of  the  contract,  had  the  faculty 
of  redeeming  them  by  the  payment,  within  two  years,  of  one 
thousand  two  hundred  dollars  and  eighty-five  cents,  with  in- 
terest; that  they  were  not  redeemed,  and  are  now  in  the  pos- 
session of  the  defendant,  who  refuses  to  deliver  them. 

The  defendant  pleaded  the  general  issue,  and  claimed  title 
under  Campbell;  denied  that  the  plaintiff  had  any  title  to  the 
slaves,  and  averred  that  if  he  purchased  them,  the  purchase 
is  of  no  avail  as  to  the  defendant,  a  honafde  purchaser,  because 
unaccompanied  with  delivery;  if  they  were  mortgaged  to  the 
plaintiff,  the  mortgage  cannot  avail  against  the  defendant, 
because  it  never  was  recorded ;  lastly,  the  defendant  prayed 
that  as  he  bought  bona  fidt^  and  in  market  overt.  If  the  slaves 
were  recovered  from  him,  he  might  have  judgement  for  the 
price  he  had  paid  for  them. 

There  was  judgement  for  him,  and  the  plaintiff  appealed. 

He  produced  an  indenture  executed  in  the  territory  of 
Florida,  under  which  the  slaves  appear  to  have  been  sold  to 
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him,  under  a  condition,  that  the  sale  should  be  void,  if  the    £^fisa^^ 
party  he  contracted  with  (Campbell)  paid  a  certain  sum,  on 
a  given  day.     This  indenture  appears  to  have  been  duly  re- 
corded in  Florida. 

It  appears  from  the  testimony  of  two  witnesses,  introduced 
by  the  plaintiff,  members  of  the  bar  of  the  territory  of  Flo- 
rida, that  the  indenture  under  which  he  claims  is,  according  to 
the  laws  of  that  territory,  a  deed  of  mortgage  only,  and  not 
one  of  sale. 

From  (he  declarations  of  the  plaintiff  himself,  witnesses 
testify  that  he  never  had  possession  of  the  slaves,  or  either  of 
them,  but  suffered  them  out  of  charity,  to  remain  in  the  pos- 
session of  his  mortgager  the  defendant's  vendor. 

Whether  the  indenture  be  considered  as  a  deed  of  mortgage,  a  purchaser 
as  we  conceive  it  really  is,  or  as  a  deed  of  sale,  as  the  plain-  notaffectcSby 
tiff  contends,  it  appears  to  us  the  first  judge  was  equally  cor-  *  mortgage 
rect  in  rejecting  his  claim— on  the  first  hypothesis,  as  the  cuted  out  of 
hypothecary  action  was  not  instituted,  and  if  it  had  been,  on  }g®  *f  *^  'J^'. 
account  of  the  absence  of  a  record  of  the  mortgage  in  this  corded  in  this. 
state. 

On  the  second  hypothesis,  the  vendee  who  suffers  personal  a  vendee  who 
property  purchased  to  remain  in  the  possession  of  the  vendor,  *y*'^"  ^J^?' 
and  thus  enables  him  to  acquire  credit  or  deceive  a  subse-  remain  in  the 
quent  purchaser,  cannot  resist  the  claim  of  his  vendor's  ere-  the  vendor, 
ditors,  nor  that  of  a  subsequent  bona  Jlde  purchaser,  and  it  is  thi?°  "wm '  of 
shown  slaves  are  property  in  the  territory  of  Florida.  Ws     vendor's 

creditor      nor 
that  of  a  sub- 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the  ^"paJch^ 
judgement  of  the  Parish  Court  be  affirmed  with  costs  in  both 
courts. 

Preston^  for  appellant.     Cannon^  for  appellee. 
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Eastkrit  Dii. 
Jtfay,  1833.       ' 
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■     ■  GOICOCHEA  v$.  RICARTE. 

OOICOCHKA 
V8. 
UCABTB  APPEAL  FROM  THX  PARUB  COURT  OP  HEW-0RI.EAN8. 


A  creditor  is  bound  by  the  proceedings  on  the  etmcuno  when  he  is  placed  on 
the  hilau  and  represented  by  an  acknowledged  attorney  in  fact. 

Where  a  debtor  makes  a  cession  of  his  goods,  his  anterior  creditors  have  no 
claim  on  him,  unless  he  has  a  sulBciency  of  goods  to  discharge  debts  in- 
curred since  the  cession,  and  a  sulBciency  for  the  subsistence  of  himself  and 
family;  and  then  the  newly  acquired  property  must  be  abandoned  for  the 
benefit  of  all  the  creditors,  and  ought  not  to  be  seised  for  the  benefit  of  a 
single  creditor. 

This  action  was  brought  to  recover  from  the  defendant  a 
debt  which  he  contracted  to  the  plaintiff  at  San  Loqis  Potosi, 
in  Mexico,  prior  to  the  jear  1816. 

It  appeared,  in  defence,  that  a  meeting  of  the  defendant's 
creditors  was  legally  convoked  at  San  Louis  Potosi,  in  the 
year  1820  ;  that  the  plaintiff  was  placed  on  the  bilan  as  a 
creditor,  received  a  dividend  from  the  estate,  and  was  repre- 
sented at  the  meeting  by  his  acknowledged  attorney  in  fact. 

The  jury  found  a  verdict  for  the  defendant,  and  judgement 
being  rendered  thereon,  the  plaintiff  appealed. 

Martin,  J.,  delivered  the  opinion  of  the  courts 

The  plaintiff  and  appellant  complains  of  a  verdict  and 
judgement  allowing  the  defendant's  plea,  that  he  was  dis- 
charged  from  the  demand  he  was  sued  on,  because  he  had 
made  a  cession  of  his  goods,  in  the  city  of  San  Louis  de  Potosi, 
in  the  state  of  Mexico,  where  the  debt  was  contracted.  The 
plaintiff  being  a  party  to  the  concursOf  by  Esquizabal,  his 
attorney  in  fact,  who  had  received  his  proportion  of  the  pro- 
ceeds of  the  goods  ceded. 

The  plaintiff  and  appellee  has  contended  that, 
1.  The  evidence  does  not  establish  that  he  was  a  party  to 
the  concursO' 


OP  THE  STATE  OF  LOUISIANA.  45 

2.  That  the  proceedings  on  the  amcurso  are  not  binding  Eajtkrw  Dm. 
on  creditors  whose  claims  were  not  put  on  the  schedule,  who  ' 
were  not  cited,  or  persons  who  became  creditors  afterwards,     ooioochba 

3.  That  property  of  the  defendant  had  been  attached,  and      ricarti. 
he  had  not  shown  that  he  had  not,  besides  it,  the  means  of 
existing. 

I.  The  record  shows  that  the  plaintiff  was  placed  as  a  Acreditoris 
creditor  (represented  by  Esquizabal)  for  two  thousand  one  *^"/ j^^  ^® 
hundred  and  seven  dollars  and  thirty-seven  and  a  half  cents;  on  the  eoncur- 
that  in  one  of  his  letters  he  acknowledges  Esquizabal  as  his  placed  on  the 
attorney  in  fact,  and  in  his  account  current  annexed  to  the  *!^J^^y^^^ 
petition,  he  credits  the  defendant  with  four  hundred  and  acknowledged 
fifty-five  dollars  and  sixty-two  and  a  half  cents,  being  his  fact, 
dividend  at  two  and  five-eighths  per  cent,  on  the  two  thousand 

one  hundred  and  seven  dollars  and  thirty-seven  and  a  half  Where  a 
cents.  The  jury  on  these  facts,  could  not,  in  our  opinion,  a  cession  of  his 
refrain  from  finding  a  verdict  for  the  defendant.  f^riwcredito™ 

II.  The  plaintiff^s  account,  which  is  the  basis  of  the  present  have  no  claim 
suit,  exhibits  no  claim  against  the  defendant,  accruing  at  any  he  has  a  suffi- 
period  posterior  to  September  4,  1816.  The  cession  was  ""^^IJ  ^^  ^^ 
made  in  1820.  p*>^«<5  ^  ^f^^^ 

incurred  since 

III.  When  a  debtor  makes  a  cession  of  his  goods,  his  the  cession, 
anterior  creditors  have  no  claim  on  him,  unless  he  has  a  suf-  ^^  forThe^sub- 
ficiency  of  goods  to  discharge  debts  incurred  since  the  cession,  8i?tence  of 
and  a  sufficiency  for  the  subsistence  of  himself  and  family;  family;  and 
and  then  the  newly  acquired  property  must  be  abandoned  for  acquired  pro- 
the  benefit  of  all  the  creditors,  and  ought  not  to  be  seized  for  ^^^^^^^^ 
the  benefit  of  a  single  creditor.  the  benefit  of 

^  all   the  credi- 

tors, and  ought 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  ^^fw^heb^nl 
judgement  of  the  Parish  Court  be  affirmed,  with  costs  in  both  efit  of  a  single 
courts. 

Moreau and  Soule^  for  appellant.     De  Armas^  for  appellee. 
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Eastikit  Dm. 
Jby,  18a».  PEYTAVIN  vs.  WINTER. 


rBYTATW 

W. 
WMTBR 


APPSAL  FROM  TBI  SECOND  DISTRICT,  THE  JUDGE  OF  THE  FOURTH  PRESIDIH*. 


'  ^  ^1        The  appellant  must  take  care  to  bring  up  the  case  hr  such  a  manner,  as  to 
oOBI  enable  the  Supreme  Court  to  review  the  judgement  complained  of. 

The  jary  are  the  proper  judges  of  the  amount  of  damages,  but  when  it  appears 
from  the  evidence,  that  a  party  is  really  aggrieved,  he  will  be  afforded  the 
opportunity  of  a  second  trial. 

The  facts  are  stated  in  the  opinion  of  the  court  delivered 
by  Martin,  J. 

This  is  an  action  of  trespass  on  the  plalntiflTs  land.  The 
defendant  claimed  title  in  the  locus  in  quo.  There  was  a 
verdict  and  judgement  against  him  with  one  thousand  dollars 
damages;  and  he  appealed. 

His  counsel  has  contended  that  the  record,  with  the  proof, 

place  the  case  in  so  much  confusion,  that  he  believes  it  is  not 

The  appel-  '^^  ^  situation  to  receive  the  final  action  of  this  court.    Parlies 

lent  must  take  who  come  to  US  for  relief,  must  take  care  to  bring  their  cases 

care  to  bring  ,     -  .  ,  , .  .  , 

up  the  case  in  before  us  m  such  a  manner,  as  to  enable  us  to  review  the 

nerwto  e^e"  judgement  complained  of. 

the    Supreme      It  has  appeared  to  us,  however,  that  the  evidence  does  not 

Court   to    re-  Y  *  •  1 

view         the  authorize  the  amount  of  damages  found.  Of  this  the  jury  afe 
complained  of.  Proper  judges;  but  it  is  our  duty,  when  we  think  the  party 
The  jmy  is  really  aggrieved,  to  afford  him  the  opportunity  of  a  second 
judged  oiTtllie  ^^ial.    This  appears  to  us  to  be  the  case  now. 

amount  of  d»- 
mages,       but 

when  it  ap»  It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
evidence  that  judgement  of  the  District  Court  be  annulled,  avoided,  and 
a  party  is  real-  reversed,  the  verdict  set  aside,  and  the  case  remanded  for  a 

ly    an^eveo,  '  ' 

he  will  be  af-  new  trial.    The  appellee  paving  costs  in  this  court. 

forded  the  op-  *^^  ^.        ^ 

portunity  of  a 

second  trUU.         Bar/on,  for  appellant.     ifo*e/tW,  for  appellee. 
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JSastsrh  Dis. 
HYNES  w.  KIRKMAN.  ^"^^  183«. 


SB 


HTirXfl 


APPEAL  FBOM  THE  COURT  OF  THE  FIRST  DISTRICT. 

Tie  act  of  one  member  of  a  commercial  fim  who  own  a  steamboat  engaged 
in  carrying  goods  on  freight,  binds  the  otliers  in  solido  for  any  contract  he 
may  make  in  relation  to  the  boat.  And  the  circumstance  of  his  contracting 
in  hu  KfU  name,  and  not  in  that  of  the  firm,  while  the  boat  is  owned  and 
navigated  by  the  firm,  binds  all  the  partners  in  the  same  manner  as  if  thfr 
contract  had  been  clothed  with  the  signature  of  the  firm. 

If  the  master  of  a  steamboat,  who  is  employed  by  the  year,  be  compelled 
before  its  eipiration  to  abandon  the  boat  in  consequence  of  the  illegal 
conduct  of  one  of  the  owners,  he  is  entitled  to  full  wages,  and  may  claim 
them  from  all  or  either  of  the  partners. 

On  the  29th  November,  1828,  the  plaintiff  and  defendant 
entered  into  a  written  agreement,  by  which  the  latter  agreed 
to  employ  the  former  as  captain  of  the  steamboat  Huntsville, 
and  to  pay  him  one  thousand  five  hundred  dollafs  per  year  for 
his  services.  The  petition  stated  that  the  plaintiff  acted  as 
captain  of  the  boat  for  a  period  of  about  nine  months,  when 
he  was,  by  the  direction  of  the  defendant,  illegally  and 
without  cause,  displaced  from  the  command,  whereby  the 
defendant  became  liable  to  pay  the  full  sum  of  one  thousand 
five  hundred  dollars,  for  which  judgement  was  prayed* 

The  answer  admitted  the  agreement,  but  averred  that  at 
St*  Louis,  about  the  midijile  of  July,  the  plaintiff  abandoned 
the  boat  from  fear  of  a  criminal  prosecution,  in  consequence 
of  which  another  captain  was  employed,  and  whereby  the 
defendant  became  only  liable  to  pay  wages  up  to  the  said 
middle  of  July. 

It  appeared  from  the  testimony,  that  the  boat  was  the 
property  of  the  defendant  and  James  Kirkman,  who  consti- 
tuted the  firm  of  T.  &^  J.  Kirkman,  and  that  the  plaintiff  was 
employed  by  the  defendant,  in  his  sole  name,  and  pot  in  the 
name  of  the  firm.  It  further  appeared,  that  on  the  last  trip 
of  the  boat  {torn  New-Orleans  to  St  Louis,  James  Kirkman 
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Eastxrw  Dm.  was  a  passenger  on  board,  and  that  some  money  having  been 
'  I  stolen,  suspicion  rested  on  a  free  negro  (one  of  the  hands) 
HTivBs  who,  by  the  orders  and  under  the  direction  of  James  Kirkman 
was  flogged,  in  order  to  extort  a  confession.  On  the  arrival 
of  the  boat  at  St.  Louis,  the  negro  brought  suit,  and  the 
plaintiff,  by  the  advice  of  Kirkman,  absented  himself  from 
the  boat  to  avoid  being  arrested,  and  to  return  when  the 
danger  was  over.  The  plaintiff  acted  accordingly;  but  on 
his  return  another  captain  had  been  employed,  and  he  was 
not  allowed  to  resume  the  command. 

On  <hese  facts,  the  court  a  qua  was  of  opinion,  and  so 
decided,  that  the  plaintiff  was  only  entitled  to  recover  wages 
up  to  the  time  of  his  leaving  the  boat.  From  this  judgement 
the  plaintiff  appealed. 

Egnew,  for  appellant. 

1.  The  plaintiff  has  sued  upon  the  original  agreement, 
which  was  a  fair  and  bona  Jide  contract.  The  defendant 
attempts  to  resist  a  recovery  on  the  ground  that  the  plaintiff 
was  absent  to  evade  process  for  the  commission  of  an  illicit 
act,  which  caused  his  discharge.  That  they  dismissed  him 
on  account  of  absence,  is  not  proven.  His  absence  was  by 
their  direction.  The  part  owner  on  board  was  the  husband 
of  the  boat,  and  the  agent  of  both. 

3.  The  defendants  attempt  to  defeat  a  fair  contract  by 
the  allegation  of  an  illicit  act  to  which  they  were  parties.  It 
is  the  illicit  act  the  law  reprobates,  and  will  not  allow  a 
party  to  it  to  allege  it  as  the  means  of  defeating  a  fair  and 
honest  contract. 

Pierce,  contra. 

James  Kirkman  had  no  authority  to  make  the  partnership 
responsible  for  his  and  plaintiff's  illegal  acts,  or  to  permit  the 
plaintiff  to  leave  the  boat  to  evade  the  laws  of  the  country* 
There  is  a  cause  of  action  perhaps  against  Aim,  but  plaintiff 
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cannot  make  Thomas  Kirkman  pay  for  the  consequences  of  ^^*^'^'*fc^"* 
his  crimes  or  sufier  therefor.  — 

BTlfES 
V8. 

MartiN)  J.,  delivered  the  opinion  of  the  court*  mRKWAif. 

The  plaintiff  claims  one  yearns  wages  as  master  of  the 
defendants  steamboat,  having  been  discharged  from  the  com- 
mand of  her  without  a  just  cause* 

The  answer  alleges,  that  the  plaintiff  abandoned  the  boat^ 
before  the  expiration  of  the  year,  and  is  entitled  to  wages  for 
the  time  he  was  on  board;  that  he  has  been  paid  therefor,  and 
he  still  owes  a  balance,  for  which  judgement  is  prayed. 

The  plaintiff  had  judgement;  but  his  wages  were  restrained 
to  the  period  stated  in  the  answer,  and  he  appealed* 

The  testimony  shows  that  the  steamboat  is  the  property  of 
the  defendant  and  James  Kirkman,  by  whom  she  was  built; 
and  that  they  constitute  the  firm  of  T.  &  J.  Kirkman;  that 
the  defendant  engaged  the  plaintiff  as  master  of  the  boat,  by 
a  writing  in  his,  the  defendant's,  sole  name,  and  not  in  that  of 
the  firm.  That  on  her  last  trip  from  New-Orleans  to  St. 
Louis,  the  boat  stopped  at  Waterloo,  where  J.  Kirkman 
came  on  board,  and  soon  after  a  sum  of  money  having  been 
stolen  from  the  boat,  and  suspicion  lighting  on  a  free  negro,  ^ 
one  of  the  hands,  he  was  taken  by  J.  Kirkman  and  others 
over  the  Tennessee  River,  and  flogged,  in  order  to  obtain  his 
confession.  But  he  did  not  admit  any  thing,  and  was  flogged 
a  second  time  on  board.  All  this  was  done  by  the  directions 
of  J.  Kirkman,  who  encouraged  those  he  employed  for  that 
purpose,  by  the  assertion  that  they  incurred  no  liability  to 
damages  thereby,  but  the  whole  responsibility  for  the  treat- 
ment of  the  negro  rested  on  the  boat.  She  afterwards  pro- 
ceeded to  St.  Louis,  where  the  negro  brought  suit,  and  J. 
Kirkman  advised  the  plaintiff  to  cross  over  to  the  Illinois 
side,  to  avoid  being  taken  by  the  sheriff^  and  afterwards  to  go 
off  and  return  when  the  danger  of  being  arrested  was  over. 
.This  was  accordingly  done.  Afterwards  the  boat  remained 
at  St.  Ijouis  to  undergo  repairs  and  alterations,  and  J .  Kirk- 

7 
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^^*'?ofS"'  m^n  placed  another  master  on  board,  and  the  plaintiff  on  hit 

Majft  1832.  A.  1  i«  1  1  ft 

— •  return  atterwards,  was  not  allowed  to  resume  the  command. 
BTRKi  There  cannot  be  any  doubt  that  if  the  defendant  had  done 

uiiKMAH.     what  it  appears  J.  Kirkman  did,  the  plaintiff  would  be  enti- 
tled to  recover  his  wages  for  the  whole  yean    Indeed,  the 
appellee^s  counsel  has  had  the  candor  to  admit  all  the  alle- 
gations, except  that  J.  Kirkman  is  a  partner  of  the  defendant, 
one  member  of  his  joint  owner  of  the  boat.    This,  however,  in  our  opinion, 
firm* who  cTwn  "  fuHy  established  by  the  testimony, and  our  inquiry  is  directed 
a     steamboat  only  to  his  powers,  as  such^  of  binding  the  defendant, 
carr^negoods      The  testimony  shows  the  firm  of  T.  &  J*  Kirkman,  of  which 
binds  the  oth-  *^®  defendant  and  J.  Kirkman  were  the  only  members,  was 
crs  insoUdo  for  a  mercantile  one ;  and  that  the  boat  was  employed  in  carrying 

any     contract  "     ^ 

he  may  make  goods  for  hire,  for  One  of  the  witnesses  speaks  of  her  laying 

Ihe'Sa^'^AnS  ^t  Waterloo  and  unloading  her  freight. 

the     circum-      Hence,  it  follows,  that  as  the  copartner  of  the  defendant  in 

stance   of  his  .i     i? 

contracting  in  a  mercantile  firm,  who  owned  the  boat,  or  as  joint  owner  of  a 
and^otin*hat  ^<^^U  engaged  in  carrying  goods  on  freight,  the  defendant 
®^,  .,^®    v"°i  was  bound  in  solido  with  J.  Kirkman.  for  the  acts  of  the 

while  the  boat  ' 

is  owned  and  latter  in  relation  to  the  boat.     The  circumstance  of  the  defen- 

navigated    bv 

the  fo-m,  binds  <l^nt  having  engaged  the  plaintiff  as  master  of  the  boat,  in 
f"^.®P*^*"  his,  the  defendant's,  sole  name,  and  not  in  that  of  the  firm, 

in   the     same        ^  7  r  7 

manner  as  if  while  the  boat  was  owned  by  and  navigated  for  the  firm, 
had  been  does  not  prevent  the  contract  being  that  of  the  firm,  binding 
the  siniariiro  ^^^^  partners,  in  the  same  manner  as  if  it  had  been  clothed 
of  the  firm.  ^ith  the  signature  of  the  firm ;  and  susceptible  of  being  affected 
of  a  stei^boat  ^^  **^  consequences,  by  the  acts  of  either  partner.  8  Martin, 
who    is    em-  jv.  s.  390. 

ployed  by  the 

year,  be  com-  The  plaintiff,  having  been  compelled  by  the  illegal  conduct 
fts  expiratTon  ^^  J*  Kirkman,  to  abandon  the  command  of  and  to  leave  the 
to  abandon  the  ^j^^t,  is  entitled  to  his  full  wages  till  the  end  of  the  year,  and 

boat  m  conse-  '  ^  j        ^ 

quence  of  the  may  claim  them  from  both  or  either,  of  the  defendant  and 
of^one^of  the  J*  Kirkman.  The  first  judge,  in  our  opinion,  erred  in  con- 
e ^tled  t o^fidl  ^^^%  '^^"^  *^  wages  up  to  the  day  of  his  departure, 
waees,  and  Deducting,  therefore,  from  the  year's  wages  at  one  thousand 
them  from  all  five  hundred  dollars,  the  amount  of  what  was  paid  to  the 
pLrtnen.*'^**'*  plaintiff,  i.  c.  five  hundred  and  twenty-two  dollars  and  sixty- 
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three  cents,  there  is  dae  to  him  nine  hundred  and  seventy-  Eastxrh  Dis. 
seven  dollars  and  thirty-seven  cents.  — 


It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  annulled,  avoided  and 
reversed,  and  that  the  plaintiff  recover  from  the  defendant, 
the  said  sum  of  nine  hundred  and  seventj-seven  dollars  and 
thirty-seven  cents,  with  costs  of  suit  in  both  courts* 


■OHTSSqUIXU 
HIIL. 


MONTESaUIEU  ET  AL.  m.  HEIL. 

▲PriAI*  ntOM  THE  CODBT  OF  TBS  FIRST  DISTUCT. 

In  interpreting  a  statute  the  preamble  mast  be  looked  to  as  making  a  part  of 
the  law  or  legislative  will;  but  if  it  contain  any  eipressions  contradictory 
and  irreconcilable  with  the  enacting  parts  of  the  statute,  the  latter  will 
prevail 

Althoogh  the  act  of  1806,  for  the  relief  of  Insolvent  debtors,  specifies  the 
parttcnlar  acts  of  the  debtor  which  shall  exclude  him  from  the  benefit 
accorded  by  the  law,  this  specification  of  frauds  does  not  preclude  the 
allegation  and  proof  of  others  which  would  fix  upon  him  the  character  of  a 
fraudulent  debtor. 

An  insolvent  debtor  who  became  indebted  to  the  opposing  creditor  by  fraud 
and  theft,  will  be  excluded  from  the  benefit  of  that  law  which  purports  to 
be  made  only  for  honest  and  unfortunate  debtors. 

On  an  allegation  of  fraud,  made  against  ao  insolvent  debtor,  such  allegation 
may  be  supported  by  evidence  showing  fraudulent  conduct  in  the  manner 
in  which  he  contracted  the  debt. 

On  an  allegation  of  fraud  against  an  insolvent  debtor,  the  record  of  a  suit 
between  the  same  parties,  where  damages  were  recovered  for  a  theft  com- 
mitted by  the  insolvent,  and  where  the  same  theft  is  alleged  against  him 
to  deprive  him  of  the  benefit  of  the  act,  is  proper  evidence  to  go  to  the  jury 
who  tiythe  allegation  of  fraud. 


BEIL. 
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E^^*"^Q^i8.        The  facte  are  stated  fully  in  the  opinion  of  the  court, 
'  delivered  by  Mathews,  J. 

MOHTSSqUIXU 
ET  AL. 

vs.  The  debtor,  Heil»  being  impriBoned  under  a  casa^  issued 

at  the  instance  of  the  opposing  creditors,  and  remaining  in 
jail  more  than  two  months,  the  plaintiff  instituted  the  present 
proceedings  to  compel  the  defendant  to  make  a  surrender  of 
his  property.  The  suit  is  based  on  the  7th  section  of  the  act 
of  1808,  passed  ^^for  the  relief  of  insolvent  debtors  in  actual 
custody,"  &c.  The  debtor  filed  a  schedule  of  his  property 
and  debte,  in  conformity  with  the  requisitions  of  the  act,  and 
ofiered  to  transfer  and  assign  to  his  creditors  all  his  estate, 
both  real  and  personal,  &c.  The  creditors  were  cited,  and 
the  heirs  of  Lorzeau  et  al.j  represented  by  Mr.  Seghers,  their 
attorney,  opposed  the  surrender  of  property  and  discharge  of 
the  debtor,  by  alleging  fraud  against  him.  The  issue  made 
up  on  this  allegation  was  tried  by  a  jury,  who,  by  their 
verdipt,  declared  the  defendant  to  be  a  dishonest  debtor. 
His  counsel  made  a  motion  for  a  new  trial  which  was  over- 
ruled, and  judgement  being  rendered  in  the  court  below  in 
pursuance  of  the  verdict,  the  debtor  appealed. 

To  sustain  their  opposition  to  the  surrender  of  property 
and  discharge  of  the  insolvent  from  custody,  his  opponents 
rely  on  the  fraudulent  and  thieving  manner  in  which  he 
contracted  the  debt  towards  them ;  and  to  support  the 
charges  of  fraud  and  theft,  they  introduced  in  evidence  the 
record  of  a  suit  tried  in  the  District  Court,  wherein  it  appears 
that  they,  as  plaintiffs,  recovered  from  the  present  appellant 
thirty  thousand  dollars  as  damages  on  account  of  a  theft  by 
him  committed  in  Paris,  in  stealing  from  their  ancestor 
jewelry  to  that  amount. 

The  questions  to  be  decided  by  this  court  arise  out  of  two 
bills  of  exceptions  taken  during  the  trial  of  the  cause  in  the 
court  below*  The  first  is,  to  the  refusal  of  the  judge  to 
charge  the  jury,  as  required  by  the  counsel  of  the  debtor. 
The  second  was  taken  to  the  admissibility  of  the  record  intro- 
duced as  above  stated* 


HKIL. 
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The  judge  a  quo  was  requested  by  the  counsel  for  the  Easterh  Dm. 
defendant  to  instruct  the  jury  that  no  inquiry  could  be  made  -L 

into  the  origin  and  nature  of  a  debt  which  had  been  merged  MOHTE«quiEu 
in  a  judgement,  Ac.,  and  that  the  record  in  the  suit  of  the  v*. 

Widow  and  Heirs  of  Lorzeau  vs.  Heil  did  not  afibrd  evidence 
of  the  charge  of  fraud.  The  judge  refused  to  instruct  the 
jury  as  requested;  but  charged  them,  that  the  said  record 
was  legal  evidence  of  the  fraud  alleged  in  the  opposition,  if 
they  believed  it  to  be  correct. 

The  introduction  of  the  record  was  opposed  on  several 
grounds:  I.  That  it  contained  illegal  and  irrelevant  evidence. 
2.  That  no  testimony  could  be  oflered  which  was  not  taken 
in  the  present  suit.  3.  That  the  debt  of  Heil,  even  if  con- 
tracted  as  alleged  in  the  petition  of  said  record,  was  merged 
in  the  judgement  rendered  in  that  suit.  4.  That  the  debt 
being  admitted  by  the  debtor,  no  testimony  could  be  ofiered 
to  prove  its  existence.  5.  That  testimony  was  inadmissible 
which  tended  to  show  that  a  fraud  had  been  committed  in 
France.  6.  That  under  the  act  of  the  25th  of  March,  1808, 
no  evidence  could  be  given  of  a  fraud  except  in  the  pnn 
ceedings  before  the  court  for  a  discharge,  or  under  the  pro- 
visions of  the  17th  section  of  said  act. 

These  two  exceptions  embrace  matter  so  similar,  that 
they  may  be  well  considered  together. 

The  first  question  to  be  decided  is,  whether  on  an  application 
made  by  a  debtor  to  obtain  the  benefit  of  our  insolvent  laws, 
it  be  legal  and  proper,  on  an  allegation  of  fraud  against  him, 
to  inquire  into  the  manner  by  which  he  became  indebted  to 
a  creditor  who  makes  such  allegation  ? 

2.  If  such  inquiry  may  be  gone  into,  whether,  in  the  present 
instance,  the  record  ofiered,  is  legally  admissible  to  prove 
the  allegations  of  the  opposing  creditors  t 

The  solution  of  the  first  of  these  questions  depends  on  a 
just  interpretation  of  our  insolvent  laws,  particularly  of  the 
act  of  1808,  according  to  the  provisions  of  which,  the  debtor 
claims  his  dischai^e  from  imprisonment. 
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Easterm  Dis.      This  law,  by  its  title,  purports  to  be  made  "for  the  relief 

'-.  of  insolvent  debtors  in  actual  custody/'     The  preamble  is 

MoiTTBSQuiBv  exprcsscd  in  the  following  terms:    ^Whereas  humanity,  as 

v$,  '       well  as  policy,  requires  that  relief,  in  certain  cases,  should  be 

HEiL.        afforded  to  the  honest  and  unfortunate  debtor,  who,  from  losses 

or  misfortunes  in  trade,  may  be  unable  to  pay  or  satisfy  the 

debts  for  which  he  is  confined — justice  equally  demands  that 

due  care  should  be  taken  to  prevent  the  fraudulent  debtor 

from  availing  himself  of  that  relief,  and  thereby  depriving 

the  honest  and  industrious  part  of  the  community  of  their 

property:     Be  it,  therefore  enacted,^'  &c« 

The  application  in  the  present  case,  to  cause  the  debtor  to 
make  a  surrender  of  his  property,  is  made  by  a  creditor  who 
claims  a  sum  above  five  hundred  dollars,  not  being  one  of 
those  who  charged  him  in  execution.  The  proceeding  took 
place  under  the  7th  section  of  the  act;'  but  is  subjected  to 
the  rules  relating  to  all  insolvent  debtors  in  actual  custody, 
which  allow  any  one  of  the  creditors,  at  any  stage  of  the  pro- 
ceedings had  before  the  court,  to  allege  fraud  against  the 
debtor.     See  ^6ofihe  Act* 

The  17th  section  designates  the  persons  who  shall  not  be 
entitled  to  its  benefits,  and  does  not  include  expressly  by  its 
provisions,  one  situated  as  the  appellant  is  represented  to  be 
by  the  opposition  made  to  his  release.  It  is,  however,  con- 
tended, on  the  maxim  expressio  unius  est  exclttsio  alierttu  that 
he  ought  not  to  be  deprived  of  the  benefit  of  the  law  in  con- 
sequence of  the  firaud  alleged  not  being  embraced  by  this 
express  enactment,  and  not  coming  within  any  other  part  of 
the  statute  except  the  preamble. 

The  object  of  all  interpretation  of  laws,  is  to  ascertain  the 
intention  of  the  legislator,  whenever  doubts  may  exist  in  their 
application  to  particular  cases,  arising  on  account  of  ambi- 
guity or  indistinctness  in  the  expression  of  legislative  will; 
and  such  interpretation  is  to  be  governed  by  certain  rules. 
Reference  is  made  by  the  counsel  for  the  appellant,  to  the 
rules  of  interpretation  adopted  by  writers  on  the  common  and 
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statute  law  of  England,  and  each  as  have  prevailed  in  the  Eastern  D19. 
judicial  tribunals  of  the  United  States.     Roles  of  this  kind,    ^""^^  ^^' 


having  for  their  sanction  the  opinions  of  men  learned  in  juris-  ^o^nstiviEv 
prudence,  and  depending  for  their  soundness  on  general  prin-  vs, 
clples  relating  to  the  construction  of  written  language  used 
to  communicate  ideas,  may  as  well  be  taken  from  the  sources 
referred  to  as  cmy  other,  and  perhaps  with  more  propriety  in 
relation  to  the  acts  of  our  legislature,  as  they  must  be  expressed 
in  the  English  language. 

On  looking  into  Bacon's  Abridgement,  on  the  subject  of  the 
interpretation  of  statutes,  we  find  the  second  rule  to  be,  ^that 
in  the  construction  of  one  part  of  a  statute,  every  other  part 
ought  to  be  taken  into  consideration."  In  pursuance  of  this 
rule,  the  preamble  is  considered  of  importance;  it  is  stated  to 
be  the  key  to  open  the  mind  of  the  makers  of  the  law.  So, 
according  to  this  author,  the  civilians  hold  the  procenium  of 
a  law  of  high  importance  in  its  interpretation.  See  6  B*  Ab. 
p.  381.  This  rule,  however,  must  not  be  carried  so  far  as  to 
restrain  the  general  words  of  an  enacting  clause  by  the  par<* 
ticular  words  of  the  preamble,  &lc.     It  is  evident  from  this 

authority,  that  in  interpreting  a  statute,  the  preamble  must  inf^i^staf't^ 
be  looked  to  as  making  a  part  of  the  law  or  expression  of  tbe  preamble 
legislative  will;  but  if  it  contain  any  expressions  contradictory  cd  to  as  mak- 
and  irreconcilable  with  the  enacting  parts  of  the  statute,  the  {J|  |*^P^  ]gf 
latter  will  prevail.  P^*t}>'?  will; 

The  evident  intention  of  the  legislature,  as  ascertained  by  tain  any  ex- 
the  preamble  of  the  act  of  1808,  is  to  exclude  from  its  benefit  ^d^to^Tn"d 
all  fraudulent  debtors.     The  17th  section  specifies  particular  ^'reconcilable 

*  '^  with  the  enact- 

acts  of  a  debtor  which  shall  deprive  him  of  the  privileges  and  ing  parts  of  the 
benefit  accorded  by  the  law.     Does  this  specification  of  frauds  Jgp  "^ju  ®  ^^^ 
preclude  allegation  and  proof  of  others  which  would  demon-  ^*"^* 
strate  the  debtor  to  have  been  dishonest  in  the  transactions 
by  which  he  became  indebted  to  any  one  of  his  creditors,  and  act  of  I8§e  for 
fix  on  the  former  the  character  of  a  fraudulent  debtor,  and,  the  relief  of  in- 

-.  ,,  ,  ,  1      i_        1        .       1         ,  solvent    debt- 

accordmg  to  the  preamble,  one  who  has  deprived  an  honest  ors,  specifies 
individual  of  the  community  of  his  property  ?  We  think  not  ^ita  ^**^°the 
The  general  expression  of  legislative  will,  in  the  preamble,  ^«^t«>r  which 
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Easterit  Dm.  ought  not  to  be  restrained  by  the  particularity  of  the  enacting 

clause ;  they  are  not  InconsiBtent;  eflect  may  be  given  to 

■ovTss^uixu  both,  for  no  absolute  and  positive  collision  exists  between 

XT  AL. 

vf.  '       them;  they  are  not  contrary  to  each  other  in  their  provisions; 

"""••        therefore,  the  latter  does  not,  of  necessity,  destroy  the  former. 

him  from  Uie  ^^  ^^  ^  maxim,  that  cotemporaniaexpositioestfortissima  in  lege^ 

benefit  accord-  fhe  act  now  under  consideration  received  a  construction  by 

ed  by  the  law,  "^ 

this  ipecifica-  the  Superior  Court  of  the  territory  of  Orleans,  in  1810,  con* 
does  ^oot'^re-  ^^^^7  ^  ^^  claims  of  the  appellant.  See  Braan^s  case^  1 
•lode  the  alle-  Martin's  Rep.  p.  168.     The  decision  in  that  case  is  entitled  to 

gation        and  ^  * 

proof  of  others  some  weight;  but  being  only  a  single  instance  of  interpre- 

mrhich    virould 

fix  apon  him  tation,  we  should  not  feel  ourselves  in  any  manner  bound  by 

of^afrei^lent  ^^  ^^^^  ^®  Dot  of  Opinion  that  it  is  substantially  correct.     It 

debtor.  is  believed  to  be  a  sound  rule  of  construction,  that  effect 

should  be  given  to  every  clause  of  a  law  or  a  contract,  if  it 

may  be  done  without  violating  the  intention  of  the  legislator, 

or  the  rational  meaning  cf  the  contracting  parties.    In  relation 

to  the  act  of  the  legislature,  the  benefit  of  which  is  now 

claimed  by  the  debtor,  such  effect  can  and  ought  to  be  given 

to  both  the  preamble  and  the  17th  section;  and  if  it  be  shown 

An  insolvent  by  legal  evidence,  that  he  became  indebted  to  the  opposing 

came  i^ebt^ed  c^ditors  by  fraud  and  theft,  for  the  debt  which  is  still  unpaid, 

to  the  oppos-  and  for  which  he  is  imprisoned,  he  must  be  excluded  from  the 

ing  creditor  DT  i/./.,,  ,, 

fraud  and  theft,  benefit  of  that  law,  which  purports  to  be  made  only  for  honest 
d2d  f^m  U,";  and  unfortunate  debtors. 

benefit  of  that  If  ^e  bring  to  our  aid,  in  the  present  investigation,  another 
purports  to  be  rule  of  interpretation,  viz.  that  laws  in  pari  materia  should  be 
hcme^t^B^^un-  construed  together,  it  is  believed  that  the  cause  of  the  appel- 
fortunatedebt-  j^nt  will  not  appear  more  favorable  to  his  pretensions. 

The  act  of  1817,  relative  to  the  voluntary  surrender  of 
property,  &c.,  points  out  the  manner  in  which  a  creditor  may 
allege  fraud  against  the  insolvent  debtor,  and  authorizes 
interrogatories  to  be  put  to  the  latter  ^^on  the  state  of  his 
affairs,  and  the  several  transactions  in  which  he  may  have 
been  engaged  anterior  to  his  failure.''  §  19  of  the  Ad* 
Now  it  is  difficult  to  conceive  for  what  purpose  the  debtor 
may  be  interrogated  in  relation  to  all  his  trcmsactions  previous 
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to  his  feikre,  if  none  of  them,  according  to  the  intention  of  ^^s3Si.^' 
the  lesistature.  wouM  constltate  fraud,  except  those  done  ===== 
with  a  Tiew  to  tatlare.  et  al. 

The  2Sth  section  excltidea  certain  debtors  from  the  benefit        ^^ 
of  the  law;  amongst  which  are  unfaithful  depositories  and 
those  whose  losses  have  been  occasioned  by  gambling,  &c. 
It  would  certainly  produce  a  strange  anomafy  in  our  jurispru- 
dence, if  rules  of  construction  should  authorize  greater  favor 
in  case  of  insolvency,  to  a  thief,  than  to  an  unfaithful  deposi- 
tory, or  an  individual  who  might  accidentally  be  drawn  into 
gambling  and  lose  an  amount  sufficient  to  embarrass  him. 
Unfaithfulness  iti  relation  to  a  deposite,  is  an  offence  less 
heinous  than  that  of  theft;  and  surely  a  person  who  becomes 
debtor  in  consequence  of  the  latter,  shouM  not  be  placed  on 
a  fooling  more  favorable  than  one  who  is  indebted  on  account 
of  fraud  or  misconduct  in  regard  to  things  entrusted  to  his 
care*     But,  by  considering  both  these  laws  together,  and 
giving  to  the  preamble  of  the  act  of  1808,  its  proper  force, 
according  to  just  rules  of  interpretation,  or  even  considering 
this  law  separately,  we  avoid  die  absurd  result  which  would 
follow  from  a  contrary  interpretation.     We  therefore  con-     On  an  aile- 
clude,  that  in  an  allegation  of  fraud  made  against  an  insolvent  Sade°  ^against 
debtor,  such  allegations  may  be  supported  by  evidence  showing  J"    Inaolvcnt 
fraudulent  conduct  m  the  manner  in  which  he  contracted  the  allegation  may 

,  -  be    sapported 

uebi.  by     evidence 

The  second  question  relates  to  the  introduction  in  evidence  uie,?"l^uct 
of  the  record  of  the  suit,  in  which  the  opposing  creditors,  on  i°  ^^  manner 

11  .         i.   1     /v     •      .       »       .     ,  »n   w*>»ch     he 

an  allegation  of  theft,  obtained  a  judgement  against  Heil,  the  conuncted  the 
debtor  in  custody,  the  amount  of  which  is  not  paid  and  satisfied,    ^  ^' 
and  for  which  he  remains  imprisoned  on  a  ca.  sa. 

The  admissibility  of  this  record  to  prove  that  a  verdict  On  an  alle^ 
and  judgement,  were  rendered  in  favor  of  the  plaintiffs,  for  f^'^rt^an^ln- 
thirty  thousand  dollars,  and  that  the  defendant  in  that  suit  is  ^^""^J^^   ^ebt- 

J  "  or^  the  record 

their  debtor  to  that  amount  is  not  disputed ;  but  it  is  objected  of  a  suit  be- 
to  as  not  being  legal  evidence  of  the  facts  alleged  in  support  same  parties 
of  the  fraud  charged  on  the  insolvent  debtor  by  the  appellees.  "^^^"^  *^*™** 
The  former  suit  was  between  the  same  parties,  and  is  based  on  covered  for  a 

8 


A 
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^^^^'!^  ^^^  identical  subject  matter  of  dispate  which  exists  between 

-■  them  in  the  present  inslance,  viz.  an  allegation  of  theft  against 

MoifT«svj«u  the  defendant  in  the  former  action,  on  which  they  claimed 

•9.         remuneration  for  the  damage  by  them  sustained.     And  they 

theft  commit-  ^^^  allege  against  him  the  same  theft,  in  order  to  deprive 

ted  by  the  in-  him  of  the  benefit  of  the  act  of  1808.     He  had  an  oppor- 

■olvent,     and.      •*     x       i.*      ^  x     ^.  .  /.      .  n         • 

where  the  t^Dny  to  object  to  the  competency  of  witnesses  adduced  on 
Sie^d  Main^  ^^^  former  occasion,  or  to  interrogate  such  as  were  legally 
him  to  deprive  admitted,  and  to  except  to  all  improper  evidence.     Under 

hiin  of  the  ben-  .,  .  i  i        /. 

efit  of  the  act,  these  Circumstances,  the  verdict  found  by  the  jury  in  the  first 
den'IrT  ^y  to  ^^®'  ^  Conclusive  on  the  defendant  in  relation  to  the  facts 

tr^  iie^iir*'^  ^^^°  ^^^  ^^  *^"^'  *"^  verifies  the  allegations  of  the  petition 
Uon  of  fraud,  and  the  testimony  taken  in  support  of  them,  which  was 
reduced  to  writing;  and,  consequently,  the  record  of  that  suit 
was  properly  admitted  to  go  to  the  jury  which  tried  the 
question  of  fraud  in  the  present  instance.  See  Siarkie  on 
Ev.pp.  198-9. 

As  this  evidence  relates  solely  to  a  civil  action,  we  are 
unable  to  perceive  the  force  of  the  objection  made  to  it  on 
account  of  proving  a  fraud  committed  in  France.  It  is  true 
that  one  state  or  government  will  not  punish  crimes  conn- 
mitted  in  another,  by  public  prosecution,  but  it  does  not 
follow,  as  a  necessary  consequence,  that  an  offender  who  flees 
from  the  state  wherein  he  committed  the  crime,  shall  be 
screened  against  the  pursuit  of  the  individuals  whom  he  may 
have  injured,  in  the  country  where  he  has  taken  refuge .  In 
relation  to  the  civil  pursuit,  he  must  be  subjected  to  the  laws 
of  the  latter  place. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgement  of  the  District  Court  be  affirmed,  with  costs. 

Slidell^  for  appellant.     Seghersy  for  appellee. 
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Easterw  Dis. 
MAIGNAN  vs.  GLEISES.  May,  1832. 


lUIGNAir 

APPEAL  FROM  THE  COURT  OF  THE  FIRST  DISTRICT.  V8, 

GLEISES. 

The  pendency  of  the  hypothecary  action  does  not  operate  as  a  bar  to  a 
demand  for  partition. 

A  defendant,  after  praying  for  a  jury  and  permitting  them  to  decide  the  cause, 
cannot  be  heard  to  offer  his  own  acts  as  an  irregularity  for  which  the 
proceedings  should  be  set  aside. 

In  proceedings  for  a  partition,  the  notary  is  the  agent  of  both  partieSi  and  the 
retam  made  by  him  is  soch  frimm  fade  evidence  of  the  fact  of  notice  as 
throws  the  burden  of  proof  on  the  party  objecting  to  it. 

The  facts  are  stated  in  the  opinion  of  the  court  delivered 
by  P0BTER9  J. 

The  parties  to  this  snit  are  joint  owners  of  a  lot  of  ground 
which  is  undivided.  The  action  is  brought  to  obtain  a 
partition  of  it,  and  the  defendant  pleads  an  exception,  in 
which  he  states  that  he  had  a  special  mortgage  on  the  plain- 
tiff's half  of  the  premises;  that  he  had  instituted  a  suit,  by 
executory  process,  to  enforce  payment  of  his  mortgage  debt; 
and  that  he  was  not  bound  to  await  the  ordinary  process  at 
law  attendant  upon  an  action  of  partition. 

The  correctness  of  the  opinion  of  the  court  below,  over- 
ruling this  exception,  presents  the  first  question  for  our 
decision. 

By  a  judgement  lately  rendered  in  this  court,  in  the  suit 
referred  to  in  the  defendant's  exception,  we  affirmed  the 
correctness  of  the  position  assumed  by  him,  that  he  was  not 
obliged  to  await  the  result  of  the  action  in  partition,  before  he 
enforced  payment  of  his  mortgage  debt.  But,  admitting  this  _^  , 
to  be  true,  the  question  still  remains,  whether  the  pendency  of  the  hypo- 

thecarv  action 

of  the  hypothecary  action  should  operate  as  a  bar  to  the  does  not  ope- 
demand  for  partition.  We  think  it  should  not,  because  it  is  ™demMd"for 
Qot  necessarily  contrary  to  or  inconsistent  with  it.    The  partition. 
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Eastmui  Du.  plaintiff  may  become  the  purchaser  at  the  sale  under  the 

Mmg,  1832.     r  J  r 

.  order  of  seizure,  which  the  defendant  has  taken  out  against 

KuoHAv  iiiiQ  [q  the  via  executiva;  and  if  he  do,  there  is  no  good  reason 
GLUBBi.  why  he  should  be  obliged  to  abandon  this  suit  and  pay  the  costs 
and  conapelled  to  suffer  the  delay  necessarily  attendant  on 
bringing  a  new  action.  To  avoids  however,  the  conflici  which 
might  be  produced  by  two  judgements,  each  absolute  and 
independent  of  each  other,  between  the  same  parties  and  in 
relation  to  the  same  thing,  it  will  be  proper,  in  case  the  other 
objections  taken  by  the  defendant  are  not  found  tenable,  to 
so  modify  the  judgement  rendered  below  as  to  eoaUe  the 
defendant  to  prooeed  with  his  hypotliecary  action,  notwith- 
standing the  judgement  in  partiUon* 

After  the  exception  was  overruled,  the  defendant  put  in  an 
answer,  in  which  the  same  matters  pleaded  as  an  exception 
were  again  presented  as  a  defence  to  the  actioQ.  The 
observations  already  made  on  the  exception  dispense  with 
the  necessity  of  saying  any  thing  on  the  answer. 

An  inventory  of  the  property  was  made  by  a  notary  public, 
and  experts  were  appointed.  A  rule  was  taken  on  the 
defendant,  to  show  cause  why  the  report  should  not  be  con- 
firmed, and  the  premises  sold  by  ^  the  sheriff,  on  such  terms 
and  conditions  as  each  party  shall  indicate  for  his  share,  or 
for  cash  ibr  the  share  of  such  party  as  shall  fail  to  indicate 
his  terms." 

The  defendant,  having  first  prayed  ibr  a  trial  by  jury, 
pleaded  thait  the  property  could  not  be  sold  to  effect  a  par- 
tition, as  the  question  was  at  issue  on  the  merits. 

He  further  pleaded,  that  legal  notice  was  not  given  to 
him,  of  the  time  and  place  of  making  the  inventory  of  the 
property,  and  of  the  other  proceedings  had,  touching  die  same. 
Further,  that  it  does  not  appear,  from  tiie  returns  made  to  the 
court,  at  what  hour  on  the  day  liieiein  indicated,  the  notary 
had  acted;  and  still  £irtiber,  that  the  notary  had  not  acted 
within  the  delay  prescribed  by  law« 

This  rule  came  ibr  trial  before  the  court,  and  after  hearing 
the  parties,  it  was  discharged.     The  case  was  then  sobmitted 
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to  a  jury,  who^  having  returned  a  verdict  tfiat  the  lot  could  ^'^**JL5"* 
not  be  conveniently  divided,  tihe  court  gave  judgeoient  that  -. 

it  should   be   sold*    From  this  judgement  the  defendant      KAfcvAir 
appealed  •  gleises. 

An  exception  was  taken  to  the  judge  ordering  the  cause  to 
be  tried  summarily,  and  out  of  its  regular  turn  on  the  docket. 
That  exception  has  not  been  relied  on  here,  and  we  there- 
fore do  not  notice  it. 

The  defendant  prayed  for  a  jury  in  the  court  below,  and 
there  resisted  successfully  the  attempt  of  the  plaint^  to  have 
the  iDatt«:«  arising  out  <^  the  inventory  and  report  tried  by 
the  judge  on  a  rule.  He  now  oon^latns  that  the  case  was  tried 
by  a  jury,  and  insists,  the  question  of  partition  should  have  been 
decided  on  by  the  notary  under  the  ord^r  of  the  judge. 

The  defendant  should  have  thought  of  this  before.     Ailer    A  defendant, 

_  after    praying 

praying  for  a  jury,  and  permitting  them  to  decide  the  cause,  he  for  a  jury  and 
cannot  now  be  heard  to  offer  his  own  acts  as  an  irregularity  ^,^'to  decide 
for  which  the  proceedings  should  be  set  aside.  *'"®  cauac,can- 

^  not  be   heard 

It  is  objected,  that  the  law  requires  notice  of  the  time,  to  offer  his 
place,  and  hour  the  notary  is  to  commence  his  work,  and  that  ^l^Lfiui^^ 
it  does  not  appear  in  evidence  this  notice  was  given.  which       the 

''^  o  proceedings 

The  1269  article  of  the  Louisiana  Code  directs  the  notary  should  be  set 
to  give,  in  writing,  such  notice;  and  in  the  process  verbal  of 
his  proceedings  he  states  that  he  commenced  making  the 
inventory,  ^^having  duly  notified^'  Ae  parties  to  attend.     As      In  proceed- 
the  notary  is  the  agent  of  both  parties  in  proceedings  of  this  tltfon  °the  ^no^ 
kind,  we  think  the  return  made  by  faim  is  such  prima  facie  **^    "^  ,  ^f 
evidence  of  the  fact  of  notice  as  throws  the  burthen  of  proof  on  parties^andthe 
the  party  objecting  to  it.     Nothing  prevented  the  defendant  by  h'ini  is'such 
calling  on  the  notary  to  produce  the  notices  in  writing,  if  he  ^jnw«/«««evi- 
preserved  copies  of  them ;  or,  if  none  were  given,  the  fact  fact  of  notice 
might  have  been  proved  by  him.     The  law  does  not  require  burden  of 
these  notices  should  make  a  part  of  the   record  of  the  ^^  ^oh'^t 
proceedings.  mg  to  it. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  annulled,  avoided  and 
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BUCXHTGHAM 

ETAL. 

M. 

WILLIAMS. 


EASTKiur  Di8.  reversed;  and  it  is  further  ordered,  adjudeed,  and  decreed, 

May,  1838.  ?      j      o      ' 

=====  that  the  lot  of  ground,  held  in  common  between  the  parties 
and  described  in  the  plaintiff's  petition,  be  sold  by  the  sheriff, 
after  the  usual  advertisements  and  in  the  manner  prescribed 
by  law,  without  appraisement,  on  the  terms  to  be  indicated 
by  the  parties  on  or  before  the  day  of  sale;  and  in  case  of  the 
failure  of  either  party  to  indicate  such  terms  for  their  moiety, 
then  the  same  to  be  sold  for  cash:  provided,  however,  that  the 
execution  of  this  judgement  shall  in  no  manner  affect  or  delay 
the  seizure  and  sale  of  the  premises  by  the  defendant,  under 
the  judgement  lately  rendered  in  this  court  in  his  &vor,  in 
the  suit  No.  2251,  where  he  was  plaintiff  and  the  present 
petitioner  was  defendant;  and  it  is  further  ordered,  that  the 
costs  in  the  court  of  the  first  instance  be  paid  by  each  party 
in  equal  portions;  those  of  this  court  by  the  appellee. 


Canon  and  Lockett^  for  appellant.     Seghers^  for  appellee. 


BUCKINGHAM  ET  AL.  ts.  WILLUMS. 

APPEAL  FROM  THE  COUBT  OF  THS  FIR8T  DISTRICT. 

A  party  is  not  affected  by  a  contract  to  which  he  was  a  stranger. 

The  facts  are  fully  stated  in  the  opinion  of  the  court, 
delivered  by  Mathews,  J. 


This  suit  was  commenced  by  attachment.  The  plaintiffs 
claim  a  balance  on  an  account,  for  the  price  of  a  certain  quan- 
tity of  flour  and  wheat  by  them  sold  to  the  defendant;  the 
wheat  was  attached;  and  Bcyan  &.  Co.  intervened,  claiming  it 
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as  their  propertj.  The  case  was  submitted  to  a  jury  in  the 
court  below,  who  found  a  verdict  for  the  plaintiffs,  on  which 
judgement  was  renderedyand  after  an  unsuccessful  motion  for 
a  new  trial,  the  defendant  and  intervenors  appealed. 

The  pleadings  and  evidence  of  the  case  show,  that  a  quan- 
tity of  flour  and  wheat  was  purchased  from  the  plaintiffs  by 
the  defendant,  Williams,  and  that  a  balance  of  one  thousand 
and  forty-seven  dollars  and  sixty-eight  cents,  of  the  price  of 
these  articles  remained  unpaid;  that  Williams,  the  purchaser, 
caused  the  wheat,  or  a  part  of  it,  to  be  put  on  board  the  ship 
Gardner,  consigned  to  the  intervenors,  at  Bristol,  in  England, 
who  allege  that  it  was  bought  for  them  and  on  their  account, 
and  was  paid  for  by  their  agents,  Gordon,  Forstall  &  Co.,  &c« 

In  the  purchase  made  by  Williams,  the  intervening  par- 
ties seem  not  to  have  been  known  to  the  vendors,  except  so 
far  as  the  latter  received  partial  payments  for  the  price  of 
the  articles  sold,  by  orders  from  the  vendee  on  Gordon,  For- 
stall &,  Co.,  who  seem  to  have  acted  as  agents  for  Bevan  & 
Co.  Whatever  contracts  may  have  existed  between  this 
commercial  firm  of  Bristol,  and  Williams,  and  Gordon,  For- 
stall &  Co.,  they,  in  our  opinion,  ought  not  to  affect  the 
claim  of  the  plaintiff,  not  being  parties  to  these  contracts,  as 
to  them  the  defendant  must  be  considered  as  the  purchaser 
and  owner  of  the  wheat,  and  consequently  it  is  liable  to  make 
good  the  residue  of  the  price  which  remained  unpaid  at  the 
time  of  the  attachment 
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EAflTSIUI    Dl8. 

Jfoy,  1832. 

BUCKIHOHAM 

ET  AL. 

VS, 

WILLIAMS. 


A  party  is  not 
affected  by  a 
contract  to 
which  he  was 
a  stranger. 


It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  affirmed,  with  costs. 

Duncan^  for  appellants.    De  Armas,  for  appellee. 


64 

EASTXSff  Dlt. 
■OPXIMfl 

w. 

LACOOTURE. 


CASES  IN  THE  SUPREME  COURT 

HOPKINS  vs.  LACOUTURE. 

APPEAL  FROM  TBX   COURT  OF  THE  FIRST  DISTRICT. 

A  purclmser  of  property  in  (his  stete,  is  not  affected  by  a  mortgage  executed 
in  another  statCi  anless  it  be  recorded  in  this. 

Where  the  parties  acknowledge  a  parote  agreement  for  immoveable  pro- 
perty, or  consent  to  admit  parole  evidence  to  establish  it,  the  court  will 
carry  their  agreement  into  effect  as  proved. 

A  power  executed  by  the  agent  in  his  own  name,  binds  the  principal  when 
he  acts  in  the  business  entrusted  to  him,  and  according  to  the  power  con- 
ferred. The  liability  of  the  principal  depends  on  the  act  done,  not  on  the 
form  in  which  it  has  been  executed. 


This  was  an  action  for  the  recovery  of  a  slave,  to  which  the 
plaintiff  set  up  title  under  a  deed  of  trust,  executed  in  his 
favor  in  the  state  of  Alahama,  by  one  Malone. 

It  appeared  that  after  the  execution  of  the  trust,  the  slave 
remained  in  the  possession  of  Malone,  who  subsequently 
brought  her  to  New-Orleans,  and  constituted  one  M*Clure, 
his  agent,  who,  in  his  own  name,  sold  her  to  the  person  under 
whom  the  defendant  claimed. 

The  court  a  qua  was  of  opinion,  that  as  the  deed  of  trust 
was  not  recorded  in  this  state,  the  defendant  was  a  purchaser 
without  notice,  and  gave  judgement  in  his  favor.  The  plain- 
tiff appealed. 

<• 

Porter,  J.,  delivered  the  opinion  of  the  court. 

A  legal  title  to  a  slave  was  vested  by  one  Malone  in  the 
plaintiff,  in  trust  for  the  payment  of  several  debts.  The  pos- 
session of  the  slave  remained  in  Malone,  who  finally  removed 
from  the  state  of  Alabama,  where  the  deed  of  trust  had  been 
executed,  and  brought  the  slave  with  him.  She  has  been 
found  in  possession  of  the  defendant,  and  this  suit  is  brought 
to  recover  her. 
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The  answer  of  the  defendant  puts  at  issue  the  right  of  the  ^!''**?^P/*- 

Mayf  1832. 

plaintiff,  and  cites  in  warranty  his  vendor,  Wright.     He  ap-  ==>: 
peared)  acknowledged  he  had  sold  the  slave,  and  called  on      hopkins 
his  vendor,  Catherine  Reynolds,  who  also  filed  an  answer,    lacouturs. 
acknowledging  her  obligations  as  vendor^  and  denying  the 
plaintiff's  title  to  the  property. 

There  was  judgement  in  the  court  of  the  first  instance  for 
the  defendant,  and  the  plaintiff  appealed. 

The  instrument  of  writing  by  which  the  title  in  the  plain- 
tiff was  created,  contains  a  condition  that  in  cs^e  Malone 
paid  off  the  debts  therein  mentioned,  the  conveyance  to  the 
plaintiff  should  be  of  no  force  or  value. 

There  is  evidence  on  record,  that  conveyances  of  this  kind 
are  considered  in  the  state  where  they  are  made,  as  valid 
securities  for  debts,  and  that  this  form  is  preferred  to  the 
ordinary  one  of  mortgage  from  the  greater  facility  they  af- 
ford of  selling  the  property.  The  only  difference  we  per- 
ceive between  them  is,  that  the  one  is  a  conditional  sale  to 
a  trustee  for  the  benefit  of  the  creditor.  The  other  a  con- 
ditional sale  to  the  creditor  himself.  Notwithstanding  the 
form  given  to  the  latter  instrument  in  common  law  countries, 
it  is  well  known  that  it  has  no  other  effect  but  that  of  giving 
a  lien  on  the  property;  and  the  instrument  now  before  us  a  purchaser 
has  substantially  the  same  effect, and  nothing  more.  ^property  in 

This  mortgage  was  not  recorded  in  Louisiansi,  and  cannot  not  affected  by 
affect  a  purchaser  in  this  state,  who  may  have  acquired  a  Scut^d  ^no- 
title  from  Malone,  by  whom  this  deed  of  trust  was  created.  ^^^  ■^^®«  ""• 

'     •'  less   It  be  re- 

It  has  been  very  strenuously  contended  that  the  defendant  corded  in  this. 

in  this  instance,  has  not  shown  such  a  title,  because  the  fact      Wl>o«  **»« 

^  ^  parties        ac- 

of  his  having  bought  from  an  agent  of  Malone,  is  proved  by  knowiegeapa- 

role        iiiy|ni|ij. 

parole,  and  not  by  writing,as  our  law  requires.  But  it  has  long  ment  for  im- 
since  been  settled  in  this  court,  that  if  parties  will  acknow-  "^I?*^!f  fl?" 

'.  *  perty,  or  con- 

ledge  a  parole  agreement,  for  immoveable  property,  or  if  they  »ent  to  admit 

will  do  what  we  consider  the  same  thing,  consent  to  admit  dence  to  este- 

parole  evidence  to  establish  it,  that  the  court  will  carry  their  court  wi/i  cai^ 

agreement  into  effect  as  proved.     See  the  case  of  Slrazo-  ^  *^®*r  f&^^: 

®  *^  ment  mto   eN 

bridge  vs.   Warfieldj  decided  last  week,  and  the  authorities  feet  as  proved, 
there  cited. 

9 
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Eastbbit  Di8.  But  in  the  present  case^  the  agent  made  the  sale  in  his 
■l.  own  namey  and  not  in  that  of  the  principal^  and  we  doubted 
BOPKiM  whether  this  could  be  considered  such  an  execution  of  the 
LAcouTVRK.  powor  US  would  enable  the  purchaser  to  claim  title  under  the 
principal.  Mr.  Livermore,  in  his  Treatise  on  Agency,  states 
that  the  attorney  must  execute  the  power  in  the  name  of 
his  principal,  and  not  in  his  own  name,  for  no  estate  can 
pass  from  the  attorney,  but  only  from  the  principal.  The 
authorities  cited  by  him  fully  sustain  this  doctrine.  But  we 
notice  that  the  Supreme  Court  of  the  United  States  have  in 
a  modem  case  declared  that  it  is  by  no  means  true  that  the 
acts  of  agents,  derive  their  validity  from  professing  on  the 
face  of  them  to  have  been  done  in  the  exercise  of  their  agency. 
Be  the  rule,  however,  as  it  may,  in  that  system  of  law  under 
which  these  opinions  were  expressed,  we  apprehend  it  is 
clear  in  ours,  that  a  power  executed  by  the  agent  in  his 
own  name,  does  bind  the  principal,  when  he  acts  in  the 
business  entrusted  to  him,  and  according  to  the  power  con- 
ferred. The  liability  of  the  principal  depends  on  the  act 
done,  not  in  the  form  in  which  it  has  been  executed.  The 
'  only  difference  is  that  where  the  agent  contracts  in  his  own 
name,  he  adds  his  personal  responsibility  to  that  of  the  person 
who  has  empowered  him.  The  Roman  jurists  give  this  very 
case,  that  of  a  person  employed  to  sell  slaves,  as  an  example 
of  the  responsibility  of  the  principal  where  the  agent  acts  in 
his  own  name.  See  Digest  De  InsHtoria  Actionem  lib*  14, 
/tV.  3, /•  3, 17.  Pothier  on  Ob.  nos.  82,449.  Ldvermore  on 
Agency^  nos*  1,  105.     5  WheaUm^  326. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  affirmed,  with  costs. 

Hennen  and  Kielltfi  for  appellant.     Gmon,  for  appellee. 
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Eastxrn  Dis. 
CHANDLER  w.  WITHERSPOON.  ^^V'  1^38. 


APPEAL  niOH  TBS  COOBT  OF  THX  SECOITD  DI«TRICT»  THB  JVDOE  OF  TB£ 


CHAIVDLJSR 
FOURTH  PRESIDING.  WITHERSPOON. 


An  answer  to  the  merits  which  follows  an  exception-  on  the  same  paper,  to 
the  manner  in  which  the  appeal  is  brought  up,  cannot  be  considered  as  a 
waiver  of  the  objecUon. 

The  three  days  giyen  to  the  appellant  after  the  time  allowed  him  to  file  the 
record,  are  days  of  grace,  within  which  he  is  entitled  to  the  benefit  of  his 
appeal. 

The  roles  of  law  which  govern  negotiable  bills  and  notes,  have  no  application 
to  instnunents  which  are  not  in  that  form. 

This  suit  was  brought  to  recover  the  amount  of  a  promis- 
sory note,  executed  by  the  defendant  in  favor  of  one  James 
Bowie.  The  note  (which  was  not  negotiable)  was  ei  dor^ed 
in  blank  by  the  payee  and  two  other  persons.  The  plaintiff 
sued  as  assignee ;  and,  on  the  trial  of  the  cause,  moved  the 
court  for  permission  to  write  over  the  endorsement  of  the; 
payee  an  assignment  in  his  favor;  which  was  refused,  and  a 
bill  of  exceptions  taken.  The  plaintiff,  having  offered  no 
other  evidence  than  proof  of  the  signature  of  the  payee, 
endorsed  on  the  back  of  the  note,  there  was  judgement  of 
nonsuit,  and  the  plaintiff  appealed. 

PoRTEK,  J.,  delivered  the  opinion  of  the  court. 

A  motion  is  made  to  dismiss  this  appeal.  The  appellant 
contends  it  is  made  too  late,  an  answer  having  been  put  in  on 
the  merits,  and  the  cause  set  for  trial. 

The  joinder  in  error  by  the  appellee  on  the  merits,  follows  An  answer 
an  exception  on  the  same  paper  to  the  manner  in  which  the  ^hich  follows 
appeal  is  brought  up.  This  proceeding  was  perfectly  regular,  an  exception 
and  an  answer,  under  such  circumstances,  cannot  be  con-  pertotheman- 

.j        ,  .  rxL       !_•     A«  "Jcr  in  which 

sidered  as  a  waiver  of  the  objection.  the  appeal  is 

The  appeal  was  returnable  the  first  Monday  of  February,  Cannot  be  con^ 

and  it  was  filed  in  the  office  of  the  clerk  of  this  court  on  the  «dered   as   a 

waiver  of  the 

13th  of  that  month.     The  first  Monday  of  February  was  the  objection. 
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E*"««w  D"-  sixth,  and  the  record  was  delivered  on  the  succeeding  Moudav, 

which  was  the  third  judicial  day  after  that  on  which  the 

CHA5DLBB     apfcal  was  made  returnable.     The  bSdth  article  of  the  Code 

WITHXBBP005.  of  PtQjctice  gives  to  the  appellant  three  days  after  the  time 

allowed  to  him  to  file  the  record.     In  the  case  of  Rost  vs.  St^ 

The  tliree  Francis  Churchy  we  held  there  were  three  days  of  grace, 

to     the    ap-  within  which  the  appellant  might  still -have  the  beneht  of 

the  "time    al-  ^^^  appeal.     5  Martin^  N.  S.  192. 

lowed  him  to      »pjjg  g^jj  }g  brought  on  an  obligation  which  is  not  nego- 

are    days   of  tiable,  neither  the  words  <*order,"  or  ''bearer,"  being  inserted 

which  he  is  en-  ID  ^^     I^  IS  endorsed  in  blank  by  the  payee,  and  in  the  same 

beneat^^f  W*  ^^*^®^  ^J  *^^  other  persons  whose  names  follow  each  other 

appeal.  on  the  back  of  the  instrument.    The  plaintiff,  in  the  petition, 

states  himself  to  be  the  assignee  of  the  payee,  and  first 

endorser;  and  further  avers,  that  the  said  payee  assigned, 

sold  and  delivered  the  obligation  to  him. 

On  the  trial  of  the  cause,  the  plaintiff  demanded  per- 
mission to  write  over  the  signature  of  the  payee  an  assign- 
ment in  his,  the  plaintiff^s  favor.  The  court  refused  him 
permission  to  do  so,  and  he  took  a  bill  of  exceptions. 

No  other  evidence  being  offered  by  him  to  prove  the 
assignment  and  delivery  of  the  note,  judgement  of  nonsuit 
was  rendered  against  him,  and  he  appealed. 

The  obligation  on  which  the  suit  is  instituted  not  being 

The  rules  of  negotiable,  the  rules  of  law  which  govern  bills  and  notes  of 

govern   nego-  the  latter  description,  have  no  application  to  it.     We  do  not 

notes  have^no  know  (apart  from  commercial  usage)  what  right  the  plaintiff 

rnitramente  ^^  ^^^'  ^^  ^^^  **™^  ^^  ^^^^'»  ^^  ""^^^  ^"^  ^^  *'*'^  ^y  changing,  or 
which  are  not  adding  to  the  instrument  which  is  the  basis  of  the  action, 
in  that  form.  ,  .  ,  j  *  i  i 

and  commercial  usage  does  not  regulate  paper  not  nego- 
tiable. We  think  the  judge  did  not  err  in  refusing  the 
permission  asked  for.  The  record  presents  no  evidence  of 
the  assignment,  and 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  affirmed  with  costs. 

JVicholls,  for  appellant.     Wheeler,  for  appellee. 
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Eastzrit  Dis. 
OAKEY  w.  EASTIN.  Jfay,  1332. 

OAUY 

APPEAL  FROM  THE  COURT  OF  THE  FIRST  DISTRICT.  99, 


So  long  as  a  penon  retains  an  oAca  which  he  holds  during  good  behaviour, 
the  law  implies  tlie  eontinnanoe  of  liis  domicile  in  the  place  where  he  is  to 
eiehiise  liis  foncUons. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  complains  of  a  judgement  overruling  his 
plea  to  the  jurisdiction  of  the  court,  grounded  on  the  Code  of 
Practice,  162,  he  being  a  resident  of  another  parish  than  that 
in  which  he  was  sued,  and  the  case  not  being  within  any  of 
the  exceptions  in  the  Code. 

The  record  shows  the  defendant  has  long  been  and  still  is 
clerk  of  the  court  of  the  parish  of  St.  Martin,  and  came  to 
reside  there  about  the  year  1820.  In  December,  1829,  he 
connected  himself  with  one  Stewart,  and  came  to  New- 
Orleans  to  attend  to  the  mercantile  operations  of  the  firm, 
and  staid  there  till  the  month  of  April,  when  he  went  to  St. 
Martin,  to  attend  to  his  duties  during  the  spring  term.  In 
May  following,  he  returned'to  the  city,  when  the  present  suit 
was  instituted.  During  the  summer,  the  partnership  was 
dissolved.  During  the  fall  term  of  1830,  he  attended  his 
duties  in  court  personally,  though  he  had  a  deputy,  who  acted 
in  his  absence.  A  witness  deposed  he  did  business  during 
two  seasons  in  the  city.  He  declared  that  he  did  not  intend 
to  resign;  and  at  another  time,  that  he  did  not  intend  to 
to  resign  till  he  found  out  how  mercantile  business  succeeded. 
lie  paid  taxes  and  voted  in  St.  Martin. 

On  these  facts  it  appears  to  us  that  the  residence  of  the 
defendant  in  New-Orleans,  during  the  months  of  December, 
1829,  January,  February,  March,  and  part  of  April,  1830, 
did  not  produce  a  transfer  of  his  domicile  to  New-Orleans, 
because,  in  the  language  of  the  Civil  Code,  it  was  not  com- 
bined with  an.intention  of  making  his  principal  establishment 
there.    Artn  43.    As  long  as  he  retained  an  office  which,  he 
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EAST£Rir  Dis.  held  during  his  good  behaviour,  the  law  implied  the  con- 
—  tinuance  of  his  domicile  in  the  place  in  which  he  was  to 

HOFniAii  exercise  his  functions.  Id.  47.  The  dissolution  of  the  part- 
cLAPicRB'ML.  nership  a  few  months  after  his  return  and  his  retaining  his 

So  long  as  a  office  ever  since,  corroborate  his  declaration  that  he  meant 

person  retains 

an  office  which  not  to  resign  nor  change  his  residence  till  he  was  satisfied 
ring  good  be-  ^^^^  ^^^  mercantile  plans  would  succeed.  The  defendant 
haviour,     the  could  not  have  resisted  the  action  if  it  had  been  brought  in 

law  implies  the  ^  ® 

continuance  of  the  parish  of  St*  Martin- 

his  domicile  in 
the  place 

exereUe^  **his      '^  ^^'  therefore,  ordered,  adjudged,  and  decreed,  that  the 
functions.        judgement  of  the  District  Court  be  annulled,  avoided,  and 
reversed,  the  plea  to  the  jurisdiction  sustained,  and  the 
petition  dismissed,  the  plaintiff  paying  costs  in  both  courts. 

Pierce^  for  appellees.     Conrad,  for  appellant. 


HOFFMAN  w.  CLAPIER  ET  AL. 

APPEAL  F&OM  THS  COURT  OF  THE  FIRST  DISTRICT. 

If  the  plaintiff  give  evidence  inconsistent  with  or  contrary  to  the  right  of 
action  set  out  by  him  in  the  petition,  he  cannot  recover.  But  if  the  defen- 
dant, not  satisfied  with  this  proof,  will  introduce  evidence  which,  instead  of 
corroboratuig,  raises  doubts  of  the  verity  of  that  which  his  adversary  has 
offered,  the  case  must  be  examined  on  ail  the  proof. 

•The  facts  are  stated  in  the  opinion  of  the  court,  delivered 
by  Porter,  J. 

The  plaintiff  states  that  he  faithfully  worked  in  the  employ- 
ment of  the  defendants,  as  distiller,  from  the  1 5th  December, 


^ 
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1839,  until  the  first  April,  1830,  and  that  he  furnished  several  ^^J*^  ^'^ 
articles,  indispensably  necessary  in  conducting  said  distillery,  1- 

at  his  own  expense.  hofpmah 

He  further  states,  his  services  were  worth  four  hundi^d  cLAruRBTAz.. 
dollars,  that  is,  at  the  rate  of  fifty  dollars  a  month,  and  the  use 
of  the  implements  fomished  by  him  was  worth  one  hundred 
and  ten  dollars  more. 

He  prays  judgement  for  this  amount;  that  the  property  left 
by  him  in  the  possession  of  the  defendants  may  be  restored, 
and  for  general  relief. 

The  answer  avers,  the  defendants  never  employed  the 
plaintiff  in  the  manner  and  form  stated  in  the  petition,  nor 
ever  profited  by  his  labour;  and  they  join  to  these  allegations 
a  general  denial  of  all  the  matters  and  things  alleged  in  the 
petition. 

They  also  claim  in  reconvention  the  sum  of  eighty-one 
dollars  and  ninety-three  cents,  moneys  advanced  by  them  to 
the  plaintiff  at  sundry  times. 

.  On  these  issued  the  cause  was  submitted  to  a  jury  in  the 
court  below,  who  found  a  verdict  against  the  defendants  for 
two  hundred  and  forty  dollars,  and  that  the  articles  furnished 
by  the  plaintiff  should  be  returned* 

A  motion  was  made  for  a  new  trial,  and  overruled,  where- 
upon, the  defendants  took  this  appeal. 

On  the  first  hearing  of  the  cause,  we  were  of  opinion  the 
judgement  below  was  correct,  and  we  affirmed  it,  but  on  an 
application  for  a  rehearing,  we  doubted  the  correctness  of  our 
conclusion,  and  we  directed  the  cause  to  be  heard  again. 

This  has  been  done.  The  contest  between  the  parties  is 
not  whether  the  work  has  been  performed ;  of  that,  the  evi- 
dence leaves  no  doubt  The  difficulty  is,  in  what  capacity 
it  was  performed .  The  defendants  insist  the  plaintiff  was  a 
partner  in  the  establishment,  and  that  his  action  should  be  for 
a  settlement  of  its  affairs. 

The  weight  and  effect  of  the  evidence  on  this  point  will  be 
better  understood  by  giving  it  in  detail.  The  witnesses  here- 
after named  testified  as  follows. 
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Eastbrii  Dxs.      TVencAan/— Plaintiff  stated  to  him  he  was  in  partnership 
^'        '    with  other  persons  in  a  distillery. 


V8 
CLIPIIRBTAL 


HOFnAN  Im  Couture — The  plaintiff  was  five  or  six  months  in  the 

.  employment  of  the  defendants,  as  a  distiller.  On  cross 
examination  by  defendants  he  added,  that  they  had  acknow- 
ledged to  him  that  plaintiff  had  been  six  or  seven  months  in 
their  employment. 

fhrestier — Understood  from  plaintiff  he  was  to  form  a  part- 
nership with  the  defendants,  and  was  to  have  one*third  of 
the  profits,  but  never  heard  of  the  partnership  from  the 
defendants. 

Giavanoly — ^The  plaintiff  told  him^  he,  the  plaintiff,  had 
been  working  with  the  defendants  on  joint  accoant;  that  he 
was  to  have  a  share  of  the  profits,  bat  that  they  had  not  ren- 
dered an  account  to  him* 

Defendants  introduced  the  following  testimony: 

Berlel — Introduced  the  plaintiff  to  the  defendants,  as  a  dis- 
tiller. Knows  he  worked  some  time  in  the  employment  of  the 
defendants  as  such.  That  about  a  month  or  two  after  the 
plaintiff  had  been  employed  by  defendants,  they  appeared  to  be 
satisfied  with  him,  and  one  of  them  (Clapier)statexl  he  thought 
it  would  be  better  to  give  plaintiff  an  interest  in  the  profits  of 
the  distillery.  Had  a  conversation  with  the  plaintiff  on  the 
same  subject;  and  the  parties  talked  of  forming  a  partnership, 
but  whether  they  did  or  not,  witness  cannot  say. 

Moreau — ^Heard  plaintiff  say  he  was  to  be  interested  to  the 
extent  of  one-third  in  the  distillery  with  the  defendants,  but 
he  never  heard  them  say  so;  they  told  the  witness  they  were 
obliged  to  turn  away  the  plaintiff  because  he  spoiled  their 
goods,  and  was  drunk  at  table . 

This  evidence  requires  the  case  to  be  considered  in  two 
aspects. 

Firsi^  whether  the  plaintiff  is  not  estopped  by  his  confes- 
sions, as  proved  by  himself  to  maintain  this  action;  and, 
secondly^  whether,  on  the  whole  evidence,  a  partnership  really 
did  exist. 


OP  THE  STATE  OP  LOUISIANA.  73 

I.  On  the  fint  groanid  it  is  very  clear,  that  if  a  plaintiff  ^"■"  **"•" 
gives  evidence  inconsistent  with  or  contrary  to  the  right  of  -^ 

action  set  out  by  him  in  the  petititov  he  cannot  recover;  and      hofpman 
in  this  instance)  had  the  testimony  stopped  there,  the  case  clapikrxtal. 
would  have  been  plain*   ■  Bat  if  the  defendant,  not  satisfied   ^  If  the  plain- 

tiff   five    evi- 

with  this  proof,  will  introduce  evidence  which,  instead  of  dence  incon- 
corroborating,  raises  doubts  of  the  verity  of  that  which  his  eomJii^to  the 
adversary  has  ofiered,  then  we  think  the  ease  must  be  right  of  action 
examined  on  all  the  proof,  and  that,  notwithstanding  the  fnthepeUUon! 
parties  respectively  have  furnished  testimony  against  them-  cover^^But^f 

selves*  ^^  defendant, 

1    1         "^'t      satisfied 

Two  of  the  plaintiors  witnesses  swear  they  beard  him  withthisproof, 
declare  he  was  in  partnership  with  the  defendants*  One  of  ^'jdJn^  ^^^ 
them  heard  he  was  to  form  a  partnership  witb  them.  which,  instead 

'^  '^  of    corrobora- 

On  cross  examination  of  a  witness  of  the  plaintiff  the  defen-  ting,  raises 
dants  drew  from  him  a  declaration,  that  he  heard  them  say,'  verity  of  tha^ 
the  plaintiff  had  worked  for  them  six  or  seven  months.     This  ^^^^  hw  ad- 

*^  versary  has  of- 

was  the  whole  time  the  plaintiff  was  in  the  distillery*  fered,  the  case 

And  they  prove  by  two  other  witnesses  introduced  by  them-  mined  on  aU 
selves,  that  he  worked  some  time  there  before  any  partner-  ^^  P"^®^- 
ship  was  talked  of;  and  that  they  stated  they  hsd  turned  the 
plaintiff  away,  because  he  spoiled  their  goods* 

IL  Which  of  these  acknowledgements  are  we  to  6eKeve? 
This  brings  up  the  question  whether  there  was  a  partnership 
or  not?  The  jury  and  the  court  below  thought  there  was 
not,  and  we  are  unable  to  say  they  erred.  The  evidence 
leaves  the  fact  extremely  doubtful*  We  must  believe  the 
plaintiff  considered  there  was  one,  after  his  repeated  decla- 
rations; and  we  think  it  equally  clear  the  defendants  did  nol 
regard  their  connexion  to  be  of  that  kind.  The  plaintiff  is- 
proved  to  be  a  man  in  the  habit  of  drinking;  and  from  the 
evidence,  we  should  apprehend  he  was,  w&en  excited  by 
spirituous  liquors,  given  to  vain  talking.  For  instance,  it  is 
proved  that,  before  he  went  ta  work,  he  stated  to  a  witness 
he  was  a  partner.  And  the  defendants  have  proved  clearly 
that  he  came  to  the  distillery  in  a  different  capacity;  and 
that,  about  a  month  or  two  after  he  began  to  work^  one  of 

10 


74  CASES  IN  THE  SUPREME  COURT 

EABTEKir  Di8.  them  stated  he  thought  H  woaM  be  best  to  give  him  aa 

'  interest  in  the  profits;  but  whether  soch  a  partnership  was 

i^  w       formed  the  witness  does  not  know.     There  is  nothing  in  rela« 

KORiisn  XT  AL«  tion  to  this  partnership  proved  to  our  satisfactiom  except  thai 
it  was  talked  of  and  contemplated. 

The  pleadings  in  the  cause  have  not  been  without  their 
influence  on  the  conclusion  just  expressed.  The  answer  of  the 
defendants  anx>unts  to  nothing  more  than  the  general  issae. 
They  do  not  set  up  the  partnership  as  a  defence  to  ihe  acti<Hi. 
It  is  true,  as  argued  by  their  counsel,  that  in  their  answer  they 
may  take  advantage  of  the  plaintiff  proving  a  contract  dif- 
ferent from  that  chained  by  him  in  the  petition;  but  it  is 
equally  true,  that  nothing  in  the  pleadings  would  prevent 
them,  if  sued  as  partners,  from  denying  the  partnership;  and 
on  the  evidence  here  adduced,  it  is  just  as  true  their  defence 
would  be  sustained.  So  that  by  the  ii^niora  manner  in 
which  their  cause  has  been  conducted,  ihey  would  have  the 
plaintiff^s  labour  for  noihing*^  We  think  the  verdict  of  the 
jury  did  justice,^  and 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  court  below,  in  conformity  therewith,  be 
affirmed,  with  costs. 

Canon^  for  appellants*     Youngs  for  appellee. 


LOWE  w.  KORNER  ET  AL. 

▲FPEAL  FROM  THE  COURT  OV  THE  FIRST  DISTRICT. 

Where  the  error  of  the  judge  may  have  influenoecl  the  Joiy,  the  eeuse  wiQ 
he  sent  beck  for  a  new  trial ;  not  lo,  when  it  cleariy  appean  that  the  error 
did  not  influence  them. 

This  was  an  action  for  damages,  in  which  the  defendants 
were  charged  with  having  combined  together  to  defraud  the 
plaintiff  of  a  flock  of  sheep. 
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On  the  trial  of  the  cause*  the  counsel  for  the  defendants  Basterw  Dis. 

May,  1832. 

requested  the  court  to  charge  the  jaiy^  that  unless  they  were  -^ 

satisfied  the  defendants  combined  together,  for  die  purpose  i^^" 
of  defrauding  the  plaintiff,  they  must  find  a  verditt  for  the  xormeb  xtal. 
defendant;  and  that  the  allegation  of  a  combination  between 
the  defendants,  was  a  material  allegation  in  the  plaintifi^s 
petition.  The  court  refiise^l  so  to  charge  the  jury;  but  did 
charge  them  ttiat  in  case  there  had  been  combination,  the 
defendants  would  be  liable  for  all  damages  which  the  plains- 
tiff  might  have  sustained  from  the  loss  of  his  sheep* 

Bat  if  there  had  been  no  combination,  that  is,  if  the  de- 
fendant believed  die  seller  to  be  the  owner,  he  would  under 
die  allegation,  be  liable  fi>r  the  value  only.  To  this  refusal 
and  charge,  the  counsel  for  the  defendant* excepted.  The 
cause  was  tried  by  a  jury  who  found  a  verdict  for  die  plaintiff, 
and  from  a  judgement  thereon  the  defendant  appealed. 

FoBTEK,  J.,  delivered  the  opinion  of  the  court. 

This  action  was  brought  against  the  defendant,  and  a  per- 
son named  Bamett  The  petition  charges  that  they  had 
combined  to  deiraud  the  petitioner  out  of  a  quantity  of  sheep 
under  the  pretence  of  a  sale  from  Bamett,  whom  the  plain* 
tiff  had  hired  to  watch  them,  and  that  he  has  sustained 
damage  to  the  amount  of  six  hundred  and  fifty  dollars,  which 
they  are  jointly  and  severally  liable  to  pay,  and  for  which  he 
prays  judgement. 

Barnett  made  no  answer,  nor  was  judgement  by  default 
taken  against  him.  Komer  pleaded  separately,  that  the  alle- 
gations in  the  petition  were  untrue:  that  he  bought  the  sheep 
firom  Bamett,  who,  he  believed,  and  still  does  believe,  was  the 
true  and  lawful  owner  of  them,  and  he  prayed  that  Bamett 
might  be  cited  in  warranty,  and  condemned  to  pay  the  d^ 
fendant  all  such  damages  as  was  decreed  against  him. 

On  the  trial  the  defendant  requested  the  court  to  charge 
the  jury,  that  unless  they  were  satisfied  a  combination  had 
been  proved  between  the  defendant  and  Bamett,  they  must 
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Eastern  Dis.  find  a  verdict  against  tht;  plaintiff.     This  charge  the  jadge 

L  refused  to  give,  but  on  the  contrary  told  the  jury,  that  in 

^^*        case  there  had  been  a  combinationy  the  defendant  would  be 

vs. 

xoRiiER  XT  AL.  liable  to  damages;  and  that  in  case  there  was  not,  he  was 
responsible  for  the  value  of  the  sheep* 

It  is  contended,  that  combination  between  the  defendants 
was  the  gist  of  the  action,  and  that  as  the  judge  erred  in  his 
charge,  the  cause  should  be  remanded  in  order  to  be  tried 
bj  a  jurjv  uninfluenced  by  the  errors  of  the  judge. 

This  position  is  correct,  if  these  errors  could  have  had  an 
influence  on  the  verdict,  but  it  is  clear  they  could  not.  The 
judge  was  requested  to  tell  the  jury  that  unless  they  believed 
thei^  was  a  combination,  they  should  find  for  the  defendant 
liad  the  verdict  left  us  in  doubt,  whether  it  was  based  on  a 
belief  of  combination,  then  the  case  should  be  remanded,  but 
it  furnishes  proof  to  the  contrary.  The  judge  charged,  if 
they  believed  in  a  combination,  they  must  give  damages:  if 
'  they  did  not,  th^y  must  give  the  value  of  the  sheep.  They 
found  a  verdict  for  the  whole  damages  claimed  in  the  peti- 
tion, a  sum  much  beyond  the  value  of  the  sheep;  conse- 
quently, they  believed  in  the  combination,  and  hence,  no 
injury  resulted  to  the  defendant  from  the  refusal  to  tell  them 
that  unless  they  believed  in  a  combination,  they  should  find 
for  him.  The  evidence  fully  sustains  the  conclusion  of  the 
jury,  it  is  one  to  which  the  court  could  not  fail  to  come  with- 
out  their  aid . 

It  would  be  doing,  therefore,  a  most  vain  thing  to  remand 
it  for  a  new  trial.  It  is  true  we  have  more  than  once  said, 
that  parties  had  a  right  to  have  their  cause  submitted  to  a 
jury  on  legal  evidence,  and  that  where  it  was  rejected,  or 
illegal  evidence  received,  we  would  enable  the  appellant  to 
have  the  issue  tried  by  the  country  again.  But  this  court 
has  never  gone  so  far  as  to  remand  a  cause  for  speculative 
errors  on  the  part  of  the  judge  who  tried  it,  which  had  not 
practically  an  influence  on  the  verdict.  In  the  case  of  Bcw' 
man  vs.  Flower^  which  is  the  leading  case  on  this  subject,  the 
doctrine  was  established,  with  the  limitation  just  stated.  The 


OF  THE  STATE  OF  LOUISIANA.  77 

court  said  there*  in  sending  the  case  back  "if,  indeed,  the  ^t!^**"^'*- 
evidence  appeared  to  be  immaterial,  x>r  such  as  we  were  — 

clearly  satisfied,  could  not  have  contributed  to  influence  the  blokksk 
minds  of  those  who  passed  on  it,  we  might  hold  it  was  unne-  tollman. 
cessary  to  remand/'  Here  we  cannot  but  be  clearly  satisfied 
the  charge  of  the  judge  did  not  contribute  to  influence  the 
minds  of  the  jury;  for  they  found  in  direct  opposition  to  the 
hypothesis,  on  which  he  was  requested  to  state  to  them  cer- 
tain results  would  follow.  3  Martin^  JST.  S.  273.  See  also 
the  case  of  Sterling  vs*  Lockett^  7  Martin^  .V.  S.  198. 

The  rule  as  understood,  is  that  where  the  error  of  tfie  judge  Where  the 
may  have  influenced  the  jury,  the  cause  will  be  sent  back  J^^  ^^  ^ 
for  a  new  trial,  but  that  the  error  will  not  have  that  effect,  "*v«  influen- 
when  it  clearly  appears  it  did  not  influence  them.  the  cause  wui 

be  sent    back 
for  new  trial; 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the  "t^^^cieari^^BT" 
judgement  below,  be  aflirmed  with  costs.  pears  that  the 

error  did    not 
influence  them 

Roselius  and  Miller^  for  appellant.     Preskmy  for  appellees* 


BLOEKER  w.  TILLMAN. 

APPEAL  FROM  THE  COURT  OF  THE  FIRST  DISTRICT.  ^l^ 


4L    77 
Until  a  writing  be  perfected  by  the  aignatore  of  the  parties^  it  is  but  an  ^   ^ 

inchoate  one,  and  either  ptrty  has  the  right  of  tecantuig.  I106  31x1 

4      77 

The  petition  stated,  that  the  plaintiff  entered  into  a  con- 
tract with  the  defendant  to  superintend  his  warehouse,  for 
which  the  former  was  to  receive  one-third  part  of  the  nett 
profits  arising  from  the  storage  of  produce.  That  this  con- 
tract was  reduced  to  writing,  signed  by  the  plaintiff,  and 
handed  to  the  defendant,  who  agreed  that  it  was  correctly 
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EAfTXRii  Dif*  written  out,  and  promised  that  he  would  sign  it,  and  deliver 

'^^  it  to  a  third  person,  to  be  kept  for  the  contracting  parties. 

BLOBUR     Thst  under  this  contract,  the  plaintiff  took  upon  btmself  the 

TiLLMAB.      management  of  the  warehouse,  and  continued  therein  about 

four  months,  when  he  wan  dismissed  bj  the  defendant.    He 

claimed  his  proportion  of  the  profits  for  the  time  he  was 

actually  in  the  employ  of  the  defendant,  and  damages  for  a 

violation  of  the  contract    To  this  action,  the  general  issue 

was  pleaded. 

On  the  trial  of  the  cause,  the  plaintiff  called  on  ibe  defen- 
dant to  produce  the  written  contract  maitioned  in  plaintiff's 
petition,  which  was  accordingly  produced,  and  the  plaintiff 
offered  to  read  it,  which  was  objected  to  by  the  defendant's 
counsel,  on  the  ground  that  it  was  not  signed  by  the  defen- 
dant. This  objection  was  sustained,  and  the  plaintiff  ex- 
cepted. He  then  offelred  to  prove  the  contract  by  parole 
evidence,  on  the  ground  that  the  petition  did  not  declaim  upon 
said  instrument  as  the  contract  itself,  but  described  it  as  evi- 
dence only  of  said  contract.  This  evidence  was  likewise 
objected  to,  and  the  objection  being  sustained,  the  plaintiff 
again  excepted  to  the  opinion  of  the  court. 

The  cause  was  tried  by  a  jury,  who  returned  a  verdict  as 
in  case  of  nonsuit,  and  judgement  being  rendered  thereon, 
the  plaintiff  appealed. 

Egnewj  for  appellant,  made  the  following  points: 

1 .  The  action  is  brought  on  the  parole  contract,  and  the 
writing  referred  to  is  only  recital.  The  court  a  qua  mi&coor 
ceived  the  action,  and  erred  in  rejecting  parole  testimony  to 
sustain  the  contract. 

2*  The  court  erred  in  excluding  the  written  article^  it  being 
the  best  evidence  of  the  contract. 

3.  The  plaintiff  had  a  right  to  prove  the  parole  contract^ 
notwithstanding  it  had  been  reduced  to  writing,  and  the 
writing  not  perfected. 
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M'Catebj  conira,  contended:  ^^iT**foS" 

'  ^  Maiff  1832. 


z 


1.  That  the  plaintiff  was  rightfally  nonsuited;  because  he  ■">«"» 
Bucd  on  a  fnritten  contract,  and  none  was  legallj  proved.  TiLhtthE^ 
The  petition  relates  entirety  and  exclusively  to  a  written  con* 
tract  No  parole  testimony  could  be  admitted  to  prove  it. 
The  contract  itself  was  the  best  evidence.  The  alleged 
contract  was  produced,  signed  by  the  plaintiff  only.  The 
defendant  cannot,  therefore,  be  bound.  1  Martitij  JV.  5.  420^ 
592, 635. 

2*  Before  the  contract  was  consummated,  the  defendant 
bad  a  right  to  withdraw  from  it,  although  he  may  have  given 
his  verbal  assent  to  it.     3  Martiriy  JV.  S.  p.  326, 347, 34% 

MiiBTiif,  J.,  delivered  the  opinion  of  the  court. 

The  petition  states  that  the  defendant^  having  taken  a  lease 
of  a  warehouse,  proposed  to  the  plaintiff  to  take  charge  of  it, 
for  which  it  was  agreed  the  latter  should  have  one-third  of -the 
nett  profits.  The  offer  being  accepted,  the  contract  was 
reduced  to  writing  by  a  third  person,  subscribed  by  the 
plaintiff,  and  delivered  to  the  defendant,  who  agreed  thereto, 
and  promised  to  sign  and  deliver  it  to  a  third  person  to  keep 
it.  That  the  plaintiff,  depending  thereon,  entered  into  his 
duties  and  faithfully  attended  to  the  afiairs  of  the  concern, 
till  he  was  dismissed  by  the  defendant,  who  placed  the  ware- 
house under  the  charge  of  another ;  wherefore,  he  claims 
damages.  The  general  issue  was  pleaded.  The  jury  gave  a 
Terdict  for  the  defendant  as  in  case  of  a  nonsuit .  Judgement 
was  given  accordingly,  and  the  plaintiff  appealed. 

The  plaintiff's  counsel  has  contended  that  he  was  impro- 
perly nonsuited,  the  action  being  brought  on  the  parole  con- 
tract, and  the  first  judge  erred  in  refusing  leave  to  admit 
testimonifi^  proof  of  it. 

2.  He  erred  iff  refusing  testimonial  proof  that  it  was  no 
part  of  the  contract  that  it  should  be  reduced  to  writing. 

3.  Also,in  excluding  the  writing,as  it  was  the  best  evidence 
of  the  contractv 
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Eastern  Dis:      4.  Also,  in  rejecting  proof  of  the  partial  performance  of 
■L  the  contract  by  the  plaintiff. 
Bu>EK£R  5.  Under  the  Civil  Code^  1755,  the  plaintiff  had  a  right  to 

Tii.LMAir.  ^ve  evidence  of  the  parole  contract,  notwithstanding  it  had 
been  reduced  to  writing,  as  the  writing  was  not  perfected. 
6.  Lastly,  the  court  erred  in  refusing  a  new  trial. 
The  defendant's  counsel  has  urged  that  the  plaintiff  was 
properly  nonsuited^<a9:he  sued  on  a  written  contract,  while  he 
did  not  prove  it.  The  writing  was  produced,  subscribed  by 
the  plaintiff  only,  the  defendant  not  having  signed  it,  was  not 
bound  thereby.  Till  a  written  contract  has  the  signature 
of  all  the  parties,  neither  is  bound  thereby,  and  either  may 
recant. 

The  record  shows  that,  at  the  trial  the  plaintiff  called  on 
the  defendant  for  the  document  mentioned  in  the  petition,  and 
it  was  accordingly  produced,  and  the  plaintiff  asked  leave  to 
read  it.  This  was  objected  to,  on  the  ground  that  it  was  an 
inchoate  contract,  subscribed  by  one  of  the  parties,  and  which 
had  not  received  its  perfection  by  the  signature  of  the  other. 
The  objection  was  sustained,  and  the  plaintiff  took  a  bill  of 
exceptions. 

He  next  offered  parofe  evidence  of  the  contract,  on  the 
ground  that  the  writing  was  not  declared  upon  in  the  petition 
as  the  contract  itself,  but  referred  to  as  containing  the  evi- 
dence of  the  parole  contract.     ThiSs  was  objected  to,  the 
objection  sustained,  and  another  bill  of  exceptions  was  taken. 
Until  a  wri-      It  appears  to  us,  the  first  judge  did  not  err.     The  case 
cd^by  the  sig-  heforc  him  wa^  one  in  which  the  parties  contemplated  a 
nature  of  the  written  contract,  to  be  deposited  in  the  hands  of  a  third  per- 

paitie8,iti8but  *  *^ 

an  inchoate  son,  for  their  common  security;  nothing  shows  in  either  of 
party  has  the  ^hem,  an  intention  to  be  bound  by  a  parole  contract.  The 
right  of  recant-  plaintiff  himself  subscribed  the  agreement,  and  gave  time  to 
the  defendant  to  do  the  like.  Till  the  writing  was  perfected 
by  the  signature  of  all  the  parties,  it  was  but  an  inchoate  one, 
and  either  had  the  right  of  recanting.  The  defendant,  in 
doing  so,  availed  himself  of  a  legal  right. 

The  plaintiff  might,  however,  have  asked  for  damages,  or 
required  remuneration  for  work  and  labor  done  in  a  contract, 
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^hicby  without  any  fault  on  his  part,  did  not  receive  its  per-  ^ti'^^^f^H"* 
lection.     The  judgenoeot  being  one  of  nonsuit,  does  not  anect 
this  right* 


It  18,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  affirmed,  with  costs  in 
both  courts* 

EgneWi  for  appellant. 

Farrar  and  M^Caleb,  for  appelfee^ 
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BAUDUC'S  SYNDICS  vs.  NICHOLSON  £T  AL. 

APPEAL  FROM  THE  COURT  OF  THE  FIRST  DISTRICT. 

The  United  States  courts  have  no  right  to  seize  property  already  transferred 
by  state  laws  from  the  debtor  in  execution,  although  the  syndics  may  not 
have  taken  possession  of  the  property  at  the  time  of  the  seizure. 

With  respect  to  repairs  and  necessaries  in  the  port  or  state  to  which  the  ship 
belongs,  the  case  is  governed  altogether  by  the  municipal  laws  of  that 
state. 

When  the  proceedings  kre  in  raUf  every  one  who  could  have  asserted  a 
right  to,  or  in  the  property  libelled,  was  a  party  to  the  suit ;  the  judgement 
is  a  complete  bar  to  all  right  which  could  have  been  exercised  there,  and 
forms  res  judvUUa  against  all  the  world  who  had  a  claim  on  the  property. 

The  facts  are  folly  stated  in  the  opinion  of  the  court, 
delivered  by  Porteb,  J. 

This  case  has  already  been  before  the  court,  an  J  was 
remanded  from  a  defect  in  the  pleadings.    See  2  L.  jR.  200. 

11 
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CASES  IN  THE  SUPREME  COURT 

This  action  is  brought  to  hav«  the  eteamboat  Florida 
Bequestered,  and  to  obtain  damages  from  the  defendants  for 
the  illegal  seizure  of  her.  The  plaintiffs  state,  that  she 
belonged  to  one  Bauduc,  who  made  a  cession  of  his  property 
on  the  30th  July,  1830,  which  cession  was  accepted  by  the 
judge.  That,  subsequent  thereto,  and  in  contempt  of  these 
proceedings,  the  defendant,  Nicholson,  marshal  of  the  United 
States  for  the  Eastern  District  of  the  state  of  Louisiana,  did, 
under  color  of  a  pretended  admiralty  process,  on  the  6th 
August,  1830,  seize  and  take  into  possession  the  said  boat. 
The  seizure  being  made  in  virtue  of  a  pretended  admiralty 
process;  issued  at  the  suit  of  Victor  David,  a  citizen  of  the 
state  of  Louisiana,  who  had  been  placed  on  the  bilan  of  the 
insolvent  as  one  of  his  creditors. 

The  defendant,  Nicholson,  pleaded, 

1 .  The  general  issue. 

2.  The  execution  of  a  writ  issuing  from  the  District  Court 
of  the  United  States,  commanding  him  to  seize  the  steamboat 
Florida. 

3.  A  denial  of  the  boat  being  in  possession  of  any  person 
acting  under  the  authority  of  the  First  District  Court  of 
Louisiana,  or  of  any  other  court  of  the  state,  or  that  she  was 
virtually  or  constructively  in  the  custody  of  the  law  thereof. 

4.  The  proceedings  in  the  District  Court  of  the  United 
States  to  which  a  provisional  syndic  of  the  insolvent,  together 
with  other  claimants  were  parties;  the  decree  of  the  court; 
a  sale  by  the  defendant  in  virtue  of  this  decree,  and  die 
payment  of  moneys  made  under  it  into  court. 

5.  A  denial  that  the  plaintiffs  sustained  any  damage  by 
the  sale,  the  boat  having  brought  her  value  at  public  auction, 
and  the  proceeds  having  been  paid  over  to  creditors  of  the 
insolvent. 

The  other  parts  of  the  answer  are  argumentativet  and 
consist,  principally,  in  deductions  of  law  from  the  facts 
already  stated  ;  the  defendant,  however,  avers,  that  the 
attempt  to  make  him  amenable  to  a  court  of  the  state  of 
Louisiana,  for  1ms  obedienoe  to  a  special  writ  of  the  District 
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Court  of  ihe  United  States,  is  repagnaut  to,  and  a  violation 
o£y  the  laws  of  the  Untied  States. 

David,  the  other  defendant,  pleaded, 

!•  The  general  issue. 

2.  That  be  filed  a  libel  in  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana,  on  the  sixth 
August,  1830,  against  the  steamboat  Florida,  for  supplies 
fiirnished  by  biro  to  said  boat.  That  on  the  filing  this  libel, 
admiralty  process  issued  agaiivt.her;  that  the  usual  pro- 
ceeding were  had ;  that  the  provisional  syndic  of  the 
insolvent  made  himself  a  party  to  the  suit;  that  the  boat  was 
ordered  by  the  court  to  be  sold,  and  that  the  proceeds  were 
distributed  to  the  defendant  and  the  other  claimants. 

3.  That  these  proceedings  in  rem  fonned  the  plea  of  rem 
jitdicatem  against  all  persons  who  might  hereafter  set  up  any 
claim  or  interest  in  the  boat. 

4.  That  the  plaintiffi  sustained  no  damage  by  the  pro« 
ceedings  in  the  admiralty  court  and  the  sale  of  the  property 
under  its  decree. 

5.  That  this  suit,  if  maintained,  is  repugnant  to  the  consti- 
tution and  laws  of  the  United  States. 

6.  That  the  defendant  had  no  legal  notice  of  the  pro- 
ceedings alleged  to  be  had  in  the  District  Court  of  the  State 
of  Louisiana,  wherein  Bauduc  made  a  cession  of  his  property 
to  his  creditois,  nor  was  he  a  party  thereto. 

On  these  issues  the  parties  went  to  trial  in  the  court  below* 
There  was  a  verdict  in  favor  of  the  defendants,  and  the  plain* 
tiBk  appealed. 

In  the  case  of  Schroeder^s  Syndics  vs.  Jfichohon^  we  con- 
sidered, with  as  much  attention  as  in  our  powor,  the  pre- 
tension claimed  for  the  United  States  courts  to  seize  property 
already  transferred  by  state  laws  from  the  debtor  in  execution. 
We  thought  it  could  not  be  legally  done.  That  case  is  in  no 
important  respect  to  be  distinguished  from  this  now  before 
us  on  the  merits.  True,  in  that  instance,  the  property  had 
been  taken  possessicm  of  and  was  in  the  hands  of  the  syndics, 
when  the  marshal  seized  it ;  but  the  want  of  that 
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With  respect 
to  repairs  and 
necessaries  ia 
the  port  or 
state  to  which 
the  ship  be- 
longSy  the  case 
is  governed  al- 
together by  the 
municipal  laws 
of  that  state. 


stance  in  no  manner  weakens  the  rights  of  the  transferees. 
Delivery  is  certainly  one  mode  by  which  municipal  law  very 
frequently  provides,  that  the  transfer  of  property  shall  be  com- 
plete, and  no  longer  susceptible  of  sale  by  the  vendor,  nor  of 
seizure  by  his  creditors.  But  this  is  entirely  a  matter  of 
internal  legislation,  and  though  delivery  be  one  mode  of 
accomplishing  this  object,  it  is  not  the  sole  one.  The  law 
may  provide  other  means  by  which  the  right  and  title  shall 
pass,  and  the  legislature  of  Louisiana  has  so  provided  ia 
relation  to  property  situated  as  this  was,  at  the  time  the  mar- 
shal  seized  it.  By  an  act  of  the  general  assembly  of  this  state, 
passed  the  29ih  March,  1826,  it  is  enacted,  that  on  a  debtor 
presenting  a  proper  petition  to  obtain  the  relief  aflK>rded  by 
our  insolvent  laws,  the  judge  shall  accept  the  cession  of  pro- 
perty,  and  that  after  such  cession  and  acceptance,  all  the 
property  shall  be  fully  vested  in  his  creditors,  and  shall  not 
be  liable  to  be  seized,  attached,  taken,  or  levied  on.  The 
proceedings  in  this  case  being  by  a  suit  in  remj  and  in  an 
admiralty  court,  does  not  weaken  the  right  thus  acquired. 
More  especially  in  a  case  like  the  present,  when  the  autho- 
rity to  libel  the  vessel  was  derived  exclusively  from  the  laws 
of  the  state.  The  Supreme  Court  of  the  United  States  have 
declared,  in  conformity  with  the  well  known  rule  on  this  sub- 
ject, that  in  respect  to  repairs  and  necessaries  in  the  port  or 
state  to  which  the  ship  belongs,  the  case  is  governed  altogether 
by  the  municipal  laws  of  that  state,  and  no  lien  is  implied 
unless  it  be  recognized  by  these  laws.  Here  the  boat 
belonged  to  the  state.  The  supplies  were  furnished  in  New- 
Orleans,  and  the  local  law  alone  gave  the  privilege.  But  this 
law  has  also  declared  that  the  lien  so  given  cannot  be  the 
ground  of  seizure  or  attachment  where  the  owner  of  the 
vessel  has  become  insolvent,  and  his  property  is  transferred  to 
his  creditors.  It  would,  we  apprehend,  be  a  case  of  the  first, 
the  very  first  impression,  for  the  courts  of  one  government  to 
make  the  laws  of  another,  their  authority,  and  sole  authority, 
for  acting  judicially,  and  yet  refuse  to  give  these  laws  their 
full  effect,  to  take  the  general  rule  and  reject  the  exception. 
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To  seize  oft  one  part  of  the  legislation  as  a  justification  for  ^^^"ig^"* 
the  exercise  of  jurisdiction,  and  refuse  effect  to  that  part  of 
the  law  which  limited  the  jurisdiction.     The  eminent  mem'r 
ber  of  the  Supreme  Court  of  the  United  States,  who  presides 
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in  the  Circuit  Court  at  New- York,  does  not  so  understand  the  ^t  au 
law,  and  his  duties  under  it.  In  a  case  somewhat  like  this, 
where  the  lien  arose  under  a  state  law,  he  uses  this  emphatic 
language,  <^the  District  Court  is  bound  as  much  by  the  state 
laws  as  the  state  tribunals,  and  must  give  relief  in  conibrmitj 
to  them/'     1  Payne^  626.    4  WheaUm^  443. 

And  such,  we  cannot  but  sincerely  ^ink,  must  have  been 
the  conclusion  to  which  the  learned  judge  who  rendered  this 
decree  would  have  come,  had  the  facts  of  the  case  been  fully 
brought  before  him,  and  the  cause  argued  as  it  has  been  in 
this  tribunal.     But  the  plaintifis^  after  going  into  the  District 
Court)  and  making  opposition,  withdrew  it,  and  now  call  on 
us  to  try  the  matters  which  were  contested  there.     This  we 
cannot  do.     We  think  the  plea  of  res  judicata  fiiUy  sustained. 
The  proceedings  were  in  rem^     By  the  monition,  every  one      ^,        . 
who  could  have  asserted  a  right  to  or  in  the  property  libelled,  proceedings 
was  a  party  to  the  suity  and  the  judgement,  consequently,  is  a  ery  one  who 
complete  bar  to  all  rights  which  could  have  been  exercised  ^^^^  ^^^^  ^ 
there.  *o   or  in  Oie 

It  remains  only  to  notice  the  grounds  on  which  this  case  kd,  was  a  par- 
was  attempted  to  be  taken  out  of  the  plea  of  res  judicata,  XJ judgment 
First,  it  was  said  the  property  was  in  custody  of  the  law,  and  j«  »  complete 

.  ,         /.  '  bar  to  all  nght 

where  courts  have  concurrent  jurisdiction,  that,  first  seized  of  which  could 
the  matter  has  the  right  to  go  on  and  adjudicate.  This  is  erdsed^there^ 
true:  but  we  do  not  see  how  the  transfer,  in  this  instance,  *"^.  ..  ^"^™* 

'  res  jnaieata  a- 

placed  the  property  more  in  the  custody  of  the  law,  than  any  gainst  all  the 
other  which  is  legally  alienated.  It  was  not  in  possession  of  h^d  a  claim  on 
an  officer  of  the  court;  no  seizure  had  been  made  of  it.  *^®  property. 

Next,  it  was  said  the  libellant,  a  citizen  of  Louisiana,  was 
responsible  for  bringing  suit  in  the  admiralty  court,  and  the 
marshal  was  responsible  for  not  returning  the  facts  truly  to  it; 
We  thiidc  all  inquiry  on  tim  ground  is  precluded  by  the  judge- 
ment.    So  long  as  it  stands  unreversed,  it  must  be  considered 
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Eastirv  Di«.  menty  he  may  proceed  against  the  debtor  or  his  heirs  by  a 

L.  simple  petition,  and  without  citation,  as  provided  paragraph  3, 

HowLKTT     section  2,  chapter  3  of  the  first  part  of  the  Code'     That  in  such 

sBXPHBiu>.    case,  it  shall  suffice  to^give  three  days  notice  to  the  debtor, 

and  that,  where  the  property  which  is  subject  to  seizure 

is  within  the  jurisdiction,  and  the  debtor  resides  out  of  it, 

the  court  shall  direct  to  the  sheriff  of  the  parish  where  the 

debtor  resides,  a  written  notice,  to  be  given  to  him;  which 

he  must  serve,  and  return,  says  the  code,  in  the  same  manner 

as  in  ordinary  citations. 

The  notice  here  spoken  of  was  not  served  on  the  defen- 
dant, but  left  Ivith  a  person  who  resides  on  the  plantation, 
and  the  defendant  does  not  live  in  the  parish,  but  he  does 
reside  within  the  jurisdiction  of  the  court. 

It  has  been  a  subject  of  much  discussion  on  the  argument, 
whether  the  notice,  thus  directed  to  be  given,  is  not,  in  all 
respects,  the  same  as  a  citation  in  an  ordinary  suit,  and 
whether  the  want  of  it,  does  not  so  vitiate  the  proceedings  as 
to  render  them  null  and  void;  as  it  has  also  been,  whether 
the  debtor,  living  within  the  jurisdiction  of  the  court,  though 
out  of  the  parish,  falls  within  the  rule  which  requires  per- 
sonal notice.  But  on  neither  of  these  questions  do  we  find  it 
necessary  to  come  to  a  conclusion.  The  reasons  why  we 
have  not,  will  appear  obvious,  by  an  opinion  we  have  formed 
on  another  part  of  the  cause. 

The  second  ground  of  irregularity,  alleged  in' the  pro- 
ceedings below,  is  the  trial  there,  without  issue  joined.  The 
weight  to  which  this  objection  may  be  entitled,  cannot  be 
well  understood  without  recurring  to  the  pleadings,  and  the 
proceedings,  previous  to  trial  in  the  court  of  the  first  instance* 
The  petition  of  the  plaintiff  is  in  the  ordinary  form,  and  after 
setting  out  the  instrument  on  which  the  debt  is  due,  and 
alleging  failure  on  the  part  of  the  defendant  to  pay  the  debt, 
it  prays  for  the  seizure  and  sale  of  the  property  mortgaged. 
This  seizure  and  sale  were  ordered  as  prayed  for,  and  the 
execution  was  stopped  by  an  injunction  issued  by  the  judge 
en  a  petition  in  the  usual  form,  in  which  the  defendant  in  the 
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via  execuUvaj  takes  the  character  of  plaintiff,  after  settinc^  out  ^"*"fL5"* 

'^  ^  May,  1832. 

those  matters  on  which  the  injunction  is  prayed,  it  concludes  -^ 

with  a  demand  that  the  plaintiff  in  the  executory  proceeding     rowlktt 
and  the  sheriff  may  be  cited;  that  the  petitioner  may  have    shkphkbo. 
general  relief,  and  that  the  cause  be  tried  by  a  jury. 

This  petition  was  filed,  and  the  injunction  obtained,  on  the 
36th  October,  I83I.  Nearly  one  month  after,  viz.  on  the 
25th  November,  a  rule  was  taken  by  the  petitioner,  Rowlett, 
in  these  words:  ^^It  is  ordered  by  the  court,  that  the  defendant 
James  H.  Shepherd,  show  cause  on  Saturday,  the  third  day 
of  December  next,  why  the  injunction  obtained  by  him  on 
his  petition,  filed  in  this  court  to  that  effect,  against  the  order 
of  seizure  and  sale  in  this  case,  should  not  be  dissolved  and 
set  aside." 

When  the  rule  came  on  for  trial,  and  the  counsel  for  the 
plaintiff  proposed  to  swear  the  jury,  the  defendant  objected 
to  any  inquiry  being  instituted  as  to  the  regularity  of  the  pro- 
ceedings in  obtaining  the  injunction  in  the  case  of  Shepherd  vs. 
Rowlett  and  the  Sheriff,  on  the  ground,  that  said  suit  was  a 
distinct  and  independent  suit,  and  that  the  rule  should  be 
taken  therein,  and  not  in  the  executory  proceeding  of  Rowlett 
ys«  Shepherd.  He  also  objected  to  going  to  trial,  because  the 
day  had  not  been  fixed  on  which  the  cause  should  be  tried, 
according  to  the  rules  of  court. 

The  judge  overruled  both  objections.  The  first,  because 
the  petition  of  the  defendant,  Shepherd,  for  injunction,  was 
to  be  considered  in  the  light  of  an  opposition,  or  an  answer  to 
the  plaintiff^s  petition;  and  the  second,  because  the  pro- 
ceeding was  a  summary  one. 

The  second  ground  of  objection  has  not  been  pressed  in  this 
court,  and  the  decision  of  the  judge  appears  obviously  correct. 
The  first  has  been  much  relied  on,  and  requires  a  more  paj> 
ticular  notice.  It  appears,  however,  to  the  court,  not  to 
present  a  question  of  any  great  difficulty.  The  Code  of  Prac- 
tice has  provided  that  the  debtor  against  whom  an  order  of 
seizure  and  sale  shall  have  been  rendered,  may  obtain  an 
injunction  to  suspend  the  sale,  if  before  it  takes  place^  he  files 

12 
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^^'f  r:S^'  in  the  court  iflauiog  the  order,  his  opposition  io  writing.  Code 
'  ofPradicei  738-     By  the  act  of  the  legislature  adopting  this 

BowusTT     code,  and  giving  it  the  force  of  law,  all  other  rules  of  practice 
BHxra«R».    were  repealed.     It  follows,  therefore,  that  a  debtor  may 
mode^  fo  ^the  ^^^^'^  ^^  injunction  against  an  order  of  seizure  and  sale,  by 
defendant    in  filing  ao  opposition;  and  if  there  exbts  no  other  law  giving 
procure  an  in-  this  remedy,  it  follows  it  caonot  he  obtained  under  another 
junction,^»by  ^^^  of  proceeding-     The  same  authority  which  confers  the 
filed  m  court,  right  can  limit  the  remedy^  and  it  must  he  pursued  as  indi- 
cated.    The  articles  in  the  same  work  to  which  we  have  beea 
referred,  wherein  it  is  declared   that  injunctions  may  be 
obtained  by  a  petition,  strengthen  this  constructioB;  for  they 
enumerate  many  cases  where  relief  in  that  mode  may  be 
pursued,  and  the  case  before  the  court  is  not  one  of  them. 
The  741st  article  provides,  that  the  plaintiff  against  whom  the 
injunction  has  beej^  obtained,  may  compel  the  defendant  to 
prove,  in  a  summary  manner  befoire  the  judge,  the  truth  of 
the  facts  alleged  in  his  opposition.     This  enactment  shows^ 
very  clearly,  that  the  legislature  consider  the  parties  in  such 
cases  in  quite  a  different  character  from  what  they  would  be^ 
if  the  party  obtaining  the  injunction  was  plaintiff.     The 
If  he  resorts  j^^dge,  therefore,  committed  no  error  prejudicial  to  the  defen- 
uid^  auume^  dant,  when  he  gave  him  the  same  right,  and  the  same  oppor- 
the  character  tunity  of  maintaining  his  injunction,  a»  he  would  have  had,  if 

of  plaintiff,  the  .  o  ^ 

trial  and  other  the  objections  to  the  order  of  seizure  and  sale  had  been  regu- 
muirt^  be^^v-  ^^^ J  ^^^  formally  presented  as  an  opposition* 
erned  ^7  ^^      'j^i^ig  opinion  disposes  of  the  second  bill  of  exceptions  to  the 
wouidhavere-  opinion  of  the  judge  refusing  to  submit  the  cause  to  the  juiy 
Ead  the  oppo^  ^^th  instructions,  ^Hhat  as  the  allegaitions  in  the  petition  had 

ralari^lV^  ^'^^  '^'*  P"^  *^  **"®  ^y  *^  answer  of  Kowlett^  they  most  be 
taken  as  true.''  This  position  was  doubtless  correct,,  if  the 
petition  could  have  been  legally  considered  as  a  distinct  suit^ 
and  not  as  an  opposition  and  answer  to.  one  already^  com** 
menced*  Bui  viewed  in  the  latter  li|^t,.and  we  think  such. 
is  the  correct  way  to  view  it,  the  judge  did  not  err.  It  was 
the  duty  of  the  defendaat^  under  the  article  of  the  Code  of 
Practice  already  cited,  to  prove  the  tEuth  of  the  facts  alleged 
by  him. 
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And  it  is  on  this  ground  we  think  the  objection  to  the  Eastbbn  Dis. 
want  of  citation  was  waived.     It  is  true,  as  stated  in  argu-  .. 
ment*  that  citation  is  the  basis  on  which  every  suit  must     bowlett 
rest;  but  appearance  and  pleading  to  the  merits  is  alwajs    brsfherd. 
considered  to  cure  the  defect.    Here  the  defendant  appeared 
and  pleaded  to  the'  merits,  but  before  doing  so  he  expressly 
excepted  to  the  want  of  citation.     Whether,  under  our  law, 
where  exceptions,  though  they  must  precede  in  order,  may 
be  put  in  at  the  same  time  with  an  answer  to  the  merits;  the 
objection  to  the  want  of  citation  could  be  considered  as  aban- 
doned by  presenting  the  contestcUio  lites  on  other  matters,  need 
not  be  decided.     In  this  instance  the  party  went  to  trial  on  .    When  trial 

1^  w  gone  into  on 

the  merits,  without  requiring  a  decision  on  the  exception,  and  the  merits, 
this  we  consider  a  clear  waiver  of  it.  Nor  is  the  effect  of  J^J.  J*"dedsion 
this  waiver,  in  our  opinion,  at  all  weakened  by  the  defendant  ^P  ■?  excep- 

'  ^  ^  ^  tion,theexcep- 

requesting  the  judge,  after  the  evidence  was  heard,  to  charge  tion    is   con- 
the  jury,  that  unless  notice  had  been  given  of  the  order  of  waived, 
seizure  and  sale,  it  should  be  set  aside.     The  only  object  of 
citation  is  to  give  the  party  sued  an  opportunity  to  make  his 
defence,  and  after  he  has  made  it  he  cannot  object  that  this 
opportunity  was  not  afforded  to  him. 

The  merits  of  the  cause  remain  lor  consideration.  The 
objection  to  the  payment  of  interest  rests,  as  we  have  stated, 
on  two  grounds.  The  pendency  of  a  suit  by  which  the  defen- 
dant's right  and  title  to  the  property  was  put  at  issue,  and  the 
existence  of  mortgages  which  incumbered  it 

The  defendant  purchased  the  plantation  and  slaves,  which 
f<MTned  the  consideration  of  the  money  now  sued  for,  from  one 
Fleckner,  and  Fleckner  bought  from  a  person  called  Nelder. 
In  the  sale  from  Nelder  he  states  the  plantation  to  have 
belonged,  at  one  time,  to  himself  and  a  certain  Edward 
Pearse,  then  deceased;  and  that  he,  Nelder,  was  the  owner 
of  the  whole  property,  by  inheritance  from  Pearse. 

Before  the  first  instalment  of  the  monejs  now  sued  for 
became  due,  one  Grace  Hodder^  heir  and  representative  of 
Elizabeth  Pearse,  who  was  mother  of  Edward  Pearse,  com- 
menced an  action  against  the  defendant,  demanding  from  him 
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^"^jg^"*  one-third  of  the  plantation  and  slaves,  and  also  the  sum  of 
^  fifty  thousand  dollars,  the  proportion  of  the  petitioner's  share 


RowLETT  Ijj  ijjg  revenues  made  on  the  plantation  since  it  had  come  into 
sHEPHsiuD.    his  possession. 

This  demand  was  hased  on  the  allegation  that  at  the  time 
Nelder  was  instituted  the  universal  heir  of  Pearse,  the  mother 
of  the  latter  was  living,  and  that,  being  his  forced  heir,  the 
former  could  only  take  under  the  will  the  one-third  of  the 
property  of  which  the  testator  died  possessed* 

The  defendant  answered  this  petition,  and  called  the  repre- 
sentatives of  Fleckner,  his  vendor,  and  the  present  plaintiff 
in  warranty.  Judgement  was  rendered  in  favor  of  the 
petitioners  in  the  District  Court,  and  on  appeal  the  judgement 
was  reversed;  this  court  being  of  opinion  that  the  plaintifis 
should,  previously  to  suing  the  third  possessor,  have  discussed 
the  property  of  the  donee.  The  case  will  be  found  reported 
in  1  Zta  Rep.  505. 

Immediately  after  this  decision  was  made,  an  action  was 
commenced  against  Nelder,  and  the  defendant  was  made  a 
party  to  it  From  Nelder  was  claimed  the  sum  of  two  hun- 
dred thousand  dollars;  and  from  the  defendant,  twenty  thou- 
sand dollars  a  year  from  the  time  he  had  become  possessor  of 
the  plantation. 

Shepherd,  after  filing  an  answer  on  the  merits,  again  threw 
himself  for  protection  on  his  warrantors.  They  appeared 
and  pleaded  as  an  exception  to  the  action  against  him,  that 
the  plaintifis  must  first  proceed,  and  discuss  the  property  of 
Nelder.  The  court  sustained  this  exception,  and  the  cause 
was  contested  between  the  plaintiffs  and  Nelder.  It  was  ter- 
minated in  this  court  by  a  judgement  against  the  latter,  for 
one  hundred  and  one  dollars  and  twenty-eight  cents.    2  L* 

The  rights  of  *^*  525. 

the  buyer  to      fj^g  \^^  ^  force  at  the  time  the  defendant  acquired  the 

resist  payment  .  ^ 

of  interest  de-  land,  provided,  that  if  the  buyer  be  disquieted  by  an  action, 
IfTw  in  force  at  whether  hypothecary  or  in  revindication,  he  might  suspend 
eonS^t^^^*''*  payment  of  the  price;  and  certainly  no  case  could  present 
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facts  which  would  more  emphatically  bring  it  within  this  pro-  Eastbrh  Dis. 

•  •         xi.        xi    J  •    i»  V  mi  1     -May,  1832. 

▼isioQ,  than  that  now  before  us  does.     The  suit  instituted  — 

against  the  defendant  put  in  issue  his  title  to  a  large  portion     »owi.btt 

of  the  premises,  and  rendered  his  right  to  the  portion  claimed    shsphsbp. 

uncertain.     It  was  sufficient  to  put  any  purchaser  on  his 

guard,  and  justified  the  use  of  precautionary  measures.     Up 

to  the  moment  the  demand  against  the  defendant  was  dis-      j^^  ^^^ 

missed  in  the  second  action,  there  can  be  no  doubt  it  was  such  possessor     of 

_,  property    spe- 

a  disturbance  as  authorized  the  buyer  to  withhold  payment.  cialTy  affected 
That  took  place  on  the  third  day  of  December,  1830.     The  l7  ^X?d 
only  debatable  ground  is,  whether,  under  the  circumstances,  ^y  \^^^}  ^S 
the  defendant  was  authorized  to  consider  the  suit  against  or,  and  may 
Nelder  such  a  trouble  as  justified  his  refusal  to  make  pay-  ment.^     ^^' 
ment.     We  think  it  was.     He  had  already  learned,  by  a 
decision  of  this  court,  that  the  property  purchased  by  him 
was  ultimately  responsible  for  the  claim  there  sought  to  be 
enforced.     Neither  the  words  of  the  law,  nor  the  reason  of 
the  thing,  require  the  disquietude  to  result  alone  from  a  suit 
against  the  buyer.     The  pendency  of  an  action  against  any 
one,  the  judgement  in  which  may  be  satisfied  out  of  the  pro- 
perty bought,  troubles  the  purchaser.     The  fact  of  the  suit 
terminating  by  a  judgement  for  a  very  small  amount,  com- 
pared with  the  extravagant  claims  in  the  petition,  can  in  no 
manner  affect  this  conclusion.     The  law  does  not  make  the 
right  to  withhold  payment  depend  on  such  a  circumstance. 
If  it  did,  it  would  have  provided  for  the  trouble  produced  by 
a  judgement,  and  not  for  that  occasioned  by  a  suit.     Had  the 
case  terminated  by  a  decree  in  favor  of  Nelder,  the  influence 
of  it  on  the  present  action  would,  in  our  opinion,  be  just  the 
same.     The  law  does  not  impose  on  the  buyer  the  obligation 
of  knowing  how  the  suit  will  terminate.     If  it  did,  it  would 
impose  a  very  unreasonable  obligation  on  him. 

This  brings  us  to  the  question  which  was  fully  and  ably 
discussed  on  the  argument,  whether  the  buyer  can  resist  the 
payment  of  interest,  even  where  he  is  troubled  by  a  suit,  when 
be  has  not  deposited  the  money  in  courts 
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Eastsbv  Dm.      The  first  ground  taken  in  opposition  to  his  right  to  do  so* 

*  I  rests  on  the  position,  that  the  case  must  be  governed  by  the 

BowLBTT     provisions  of  the  I  Louisiana  Code*    In  the  suit  of  Thompson 

itfBPMKRD.    vs.  Dupuyi  decided  at  the  last  March  term,  we  held,  in  relation 

A  tender  of  to  a  purchase  made  under  the  old  code,  that  the  right  of  the 

money  to  the  v 

creditor,  or  in  buyer  to  resist  payment  must  be  tested  by  the  law  under 
fuiSr^a^'conl  ^^^^^  ^^  acquired  the  property.  The  point,  however,  was 
•ignment  of  it,  not  made  in  the  argument  of  that  cause.    Now  we  enioy  the 

vvAa  not  neces"  ^  '* 

sary  to  enable  benefit  of  an  ample  discussion  of  it.  The  law,  at  the  time  of 
resisf  the^paj^  ^^  contract,  we  assume  for  the  moment,  did  not  oblige  the 

ment  of  inter-  debtor  to  pay  interest  on  a  certain  contingency.     The  law, 

eit  under  tlie        ,  _ 

proTisiont   of  as  it  now  stands,  we  also  assume,  does  oblige  him  to  pay 

e  o  a  CO  e.  iQ^^p^g^  M^ovk,  this  contingency,  unless  he  makes  a  deposite  of 
the  money  in  court.  The  subsequent  provision,  therefore, 
adds  an  obligation  to  the  contract  of  the  debtor,  which  the 
law  did  not  impose  at  the  time  he  entered  into  it.  It  changes 
the  agreement,  and  renders  it  more  burthensome.  It  com* 
pels  him  to  pay  interest,  where  the  law  of  the  contract  would 
not.  This  is  widely  different  from  a  change  in  the  remedy 
to  enforce  performance.  It  increases  the  obligation  of  one 
party,  and  augments  the  rights  of  the  other.  We  expressed 
ourselves  so  fully  on  the  power  of  the  legislature  to  modify 
previous  contracts,  by  subsequent  laws,  in  the  case  of  Sabaiier 
et  als.  vs.  their  Creditors^  that  we  have  little  to  add  to  what 
was  there  said./ We  think  with  the  Supreme  Court  of  the 
United  States,  that  any  law  imposing  conditions  which  were 
not  in  the  contract  at  the  time  it  was  made,  or  dispensing  with 
those  that  were,  violates  its  obligation.  /The  rule  may  seem, 
at  first  view,  to  be  laid  down  broadly,  but  on  reflection  it  will 
be  found,  that  no  other  satisfies  the  constitution,  or  afiR>rd8 
adequate  protection  against  retrospective  legislation.  6Jlfar. 
JV.  S.  586.     8  WheaKmy  h 

Immediately  after  the  establishment  of  this  court,  in  the 
year  1814,  it  was  decided  the  buyer  could  not  resist  the 
payment  of  interest  by  reason  of  mortgages  existing  on  his 
property,  unless  he  had  offered  the  money  to  the  seller,  and 
in  case  of  his  refusal  to  receive  it,  consigned  it  for  his  use. 
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3  Martin,  246.  That  decision  was  not  followed,  and  in  several  Eastern  Dm. 
cases  which  have  arisen  since,  a  different  principle  has  been  ' 

acted  on.  6  Martin^  669.  8  Martin  Jf.  5. 214.  IL.  Rep.  81.      rowlbtt 

The  case  in  3  Martin  was  decided  on  the  provisions  found  srbpiurd. 
in  the  French,  and  in  the  Roman  law.  By  these  systems  of 
jurisprudence,  where  the  property  said  produced  fruits^  the 
huyer  owed  interest  from  the  time  of  delivery,  although  a 
term  had  been  given  him  for  the  payment  It  is  not  sur« 
prising,  therefore,  that  in  these  countries,  where  the  pur- 
chaser owed  interest  before  the  price  could  be  demanded  of 
him,  he  also  owed  interest  when  he  retained  the  money  in 
consequence  of  tlie  incumbrances  which  affected  the  property; 
for  the  right  to  retain  which  the  law  gave  him  in  the  one 
case,  coold  not  be  stronger  than  that  conferred  on  him  by  the 
terms  of  the  contract  in  the  other.  Pothier,  indeed,  on  the 
authority  of  Covarrurias,  denies  the  buyer  owes  interest 
before  the  credit  given  for  payment  expires.  But  his  opinion 
has  not  been  adopted  in  France.  PaiHette,  in  his  notes  on 
1662  and  1663  articles  of  the  Napoleon  Code,  ezaminea 
the  subject,  and  treats  it  with  his  accustomed  learning.  The 
rule,  he  says,  was  otherwise,  and  the  Napoleon  Code  has  not 
changed  it.  He  adds,  as  a  coroHary,  from  the  obfigation  of 
the  buyer  to  pay  interest  from  the  moment  he  enters  into 
possession  that,  even  in  those  cases  where,  by  the  terms  of 
the  contract,  the  buyer  is  authorized  to  retain  the  money 
until  mortgages  are  removed,  he  still  owes  the  interest.  In 
support  of  this  opinion,  he  cites  several  decisions  of  the 
tribunals  of  France.  Manuel  de  Droit  Franfais,  Code  J^ap, 
arts.  1662,  1663. 

Our  Civil  Code  required  interpretation  with  reference  to 
the  laws  of  Spain,  not  those  of  France  or  Rome;  and  if,  in 
any  instance,  that  rule  was  departed  from,  it  was  the  duty  of 
the  court  to  retrace  its  steps.  It  has  done  so;  and  now,  on 
an  attentive  consideration  of  the  authorities  within  our  reach, 
we  think  it  wisely  retraced  them.  The  Spanish  law  differed 
from  the  French  on  this  subject.  Where  the  object  sold 
produced  fruits,  it  gave  interest  from  the  time  the  money  was 
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Easte&n  Dm.  payable^  and  not  before.     Febrero  states,  that  the  buyer  may 

—  retain  the  price  until  he  is  made  secure  against  the  threatened 

RowLXTT     eviction^     The  author  of  the  Curia  PhiUipica^  thus  lays  down 

sBSPHXRD.    the  rule  where  the  buyier  reaps  fruits  from  the  property: 

^<£n  recompensa  de  ellos  debe  pagar  al  vendedor  el  interes  del 

precio  porque  se  la  vendio^  desde  que  se  le  debia  pagar^  hasta  que 

46  lepaguc'^^    He  should  pay  interest  from  the  time  he  ought 

to  have  paid  the  price,  until  he  does  pay  it.     Curia  Phillip. 

lib*  %cap»  2«  no,  24.     Febreroyp*  I,  cap.  7,  §  1,  no»  44. 

By  the  rule  established  in  the  Civil  Code,  when  ought  the 
buyer  to  pay  the  price  ?  Not  at  the  time  the  money  is 
payable  by  contract  if  a  suit  is  pending,  but  at  the  time  that 
suit  is  determined,  unless  the  seller  chooses  to  give  security. 
If,  on  general  principles,  the  soundness  of  the  doctrine  could 
be  doubted,  it  surely  cannot,  in  reference  to  the  express  terms 
of  this  contract.  By  them  it  was  stipulated  that  the  pur- 
chaser should  retain  in  his  hands  an  amount  equal  to  all 
incumbrances.  He  certainly,  therefore,  ought  not  to  pay 
interest  for  failing  to  deposite  money,  when,  by  the  words  of 
the  agreement,  he  was  made  the  depository.  C.  Code,  360, 
art.  65. 

A  real  tender  having  been  made  of  the  sum  really  due,  the 
plaintiff  cannot  have  judgement  for  the  costs.     C.  P,  415. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  annulled,  avoided,  and 
reversed,  and  it  is  further  ordered,  and  decreed,  that  the 
plaintiff  do  recover  of  the  defendant  the  sum  of  forty-eight 
thousand  dollars,  but  that  the  plaintiff  pay  costs  in  both 
courts. 

Grymes^  for  appellee.     S/irfe//,  for  appellant. 
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EAflTxiur  Di8. 
LANFEAR  vs.  MAYOR  ET  AL.  June,  1832. 


LAKFEAR 
APPEAL  FROM  THI  PARISH  COURT  OF  REW-ORLRANS.  V8. 

MAYOR  ET  AL. 

The  ordinance  of  the  Corporation  of  New-Orleans,  which  authorises  a  sale, 
under  the  orders  of  the  Mayor,  of  property  which  is  suffered  to  remain  on 
the  levee  for  a  longer  tim^than  the  police  regulations  of  the  city  permit, 
is  not  within  the  powers  vested  in  the  corporation,  nor  could  such  power 
be  constitutionally  conferred. 

The  corporation  have  a  right  to  remove  encumbrances  on  the  Iev6e  at  the 
expense  of  the  proprietor. 

The  defendants,  by  virtue  of  an  ordinance  of  the  City 
Council}  having  caused  to  be  sold  a  quantity  of  tile  which  the 
plaintiff  had  sufiered  to  remain  on  the  lev^e  beyond  the  time 
permitted  by  the  police  regulations,  this  action  was  brought 
to  recover  its  value,  and  from  a  judgement  in  favour  of.  the 
plaintiff  the  defendants  appealed. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

An  ordinance  of  the  corporation  of  New-Orleans  authorizes 
a  sale,  under  the  orders  of  the  mayor,  of  all  property  which 
is  suffered  to  remain  on  the  lev^e  for  a  longer  time  than  the 
police  regulations  of  the  city  permit.  This  case  presents  for 
decision  the  questions,  whether  a  sale  so  made  is  within  the 
powers  vested  in  the  corporation?  and  if  it  be  within  these 
powers,  whether  they  could  be  constitutionally  conferred? 

The  act  of  incorporation  enables  the  mayor  and  aldermen        The  ordi- 

nance  of   the 

to  make  all  by-laws  and  ordinances  for  the  government  of  Corporation  of 
the  affairs  of  the  city  and  the  regulation  of  its  police,  with  a  which^auSop- 
proviso,  that  they  shall  not  be  in  opposition  to  the  provisions  »e»»-8ale,  un- 
contained  in  the  constitution  of  the  United  States.  The  of  the  Mayor, 
power  conferred  by  the  city  ordinance  in  question  makes  the  which^^^su^ 
corporation  judges  and  parties  in  the  same  cause,  and  enables  ^^^  J^  ^^ 
them  to  enforce  a  forfeiture  and  divest  the  owner  of  his  iev6e    for   a 

13 
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Eastbrit  Dis.  property  without  trial  in  due  course  of  law.  We  are  of 
-^  opinion  that  no  such  power  is  conferred  by  the  act  of  incorpo- 

BARPXR      ration^  and  that  none  such  could  be  constitutionally  conferred. 

DoiuBT.  The  case  on  the  argument  was  assimilated  to  the  authority 

longer  time  exercised  by  the  corporation  in  removing  nuisances,  but  tbey 
reguiatiooB  of  are  in  our  judgement  widely  different*  The  power  to  abate 
is^n^^^in  ^  nuisance  is  shared  by  the  city  in  common  with  individuals. 
^®  ,  powers  n  arises  from  necessity,  and  ceases  with  that  necessity.  The 
corporation;  officers  of  the  corporation  in  this  instance  might  have  removed 
power  be  con-  the  encumbrances  on  the  lev^e  at  the  expense  of  the  pro- 
^nfcrred.        prietor,  and  they  could  have  resorted  to  the  courts  of  justice 

The  corpo-  to  recover  these  expenses  and  the  fine  imposed  by  their  regn- 
'vrfiT  to^^rc*  '^^^^'^J  ^^^  there  was  no  necessity,  nor  had  they  any  authority 
move  encnm-  to  proceed  as  they  did  in  this  case. 

brancesat  the 
expense  of  the 

proprietor.  j^.  .^^  therefore,  ordered,  adjudged,  and  decreed,  that  the 

judgement  of  the  Parish  Court  be  affirmed  with  costs. 

Mortauj  for  appellants.     Sterreit^  for  appellee. 


HARPER  vs.  DORSEY. 

APPEAL  FROM  TBE  PARISH  COURT  OF  VEW-ORLEANS. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

In  this  suit  the  plaintiff  claims  property,  as  described  in  his 
petition,  by  virtue  of  a  purchase  at  a  sale  made  by  auction 
under  certain  ordinances  of  the  city  corporation.  The 
property  sued  for  was  found  in  the  possession  of  the  defendant, 
who  claims  it  as  consignee  of  the  owners.  Judgement  was 
rendered  in  bis  favor,  from  which  the  plaintiff  appealed. 
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This  case  does  not  in  any  material  respect  differ  in  prin-  ^'"■^JS"" 
ciples  from  that  of  Ltanfear  vs.  The  Mayor  and  Aldermen  et  ~, 

aU  decided  daring  the  present  term  of  the  court*    We  believe    trepaonub 
the  decision  made  in  that  case  to  be  in  conformity  with  sound     williams. 
principles  of  law  and  equity. 

It  is,  therefore,  ordered,  adjudged,  and  decreed^  that  the 
judgement  of  the  Parish  Court  be  a£Girmed,  with  costs. 

Roseliusj  for  appellant    Hennen^  for  appellee. 


TREPAGNIER  vs.  WILLIAMS. 

APPKAL  FROM  THE  COimT  OF  THE  FIRST  DISTRICT. 

Where  the  judgement  of  the  court  admits  of  two  Gonstructions,  that  will  be 
adopted  which  the  court  should  have  rendered  on  the  facts  and  law  of  the 
case. 

The  facts  are  stated  in  the  opinion  of  the  court  delivered 
by  Porter,  J. 

The  petitioner  complains  that  in  a  case  where  he  was  third 
possessor  of  property  on  which  the  defendant  had  amortgage, 
he  abandoned  the  property  to  him,  and  that  it  was  sold  for 
bis  benefit.  But  that  notwithstanding  this  abandonment,  the 
defendant  pretends  he  has  obtained  a  personal  judgement 
against  the  petitioner,  and  under  this  false  pretext,  tias  taken 
out  a  ^fieri  facias^  which  he  is  about  to  execute  on  his  pro- 
perty.    He  prays  the  execution  may  be  enjoined. 

The  defendant,  by  his  answer,  insisted  he  had  a  valid  judge- 
ment against  the  plaintiff,  but  the  court  below  thought  other- 
wise and  made  the  injunction  perpetual. 


:    4      99 
,m    662' 
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Eastirii  Di8.      The  obligations  of  the  defendant  were  merely  those  of  a 
'—  holder  of  property  subject  to  mortgage,  and  there  was  no 

TRXPAOHisR  pretence  to  make  him  personally  responsible.  The  judge 
WILUAH8.  who  tried  the  cause,  seemed  to  be  of  that  opinion,  and  yet 
the  manner  in  which  his  decree  is  drawn  up  affords  some 
countenance  to  the  claim  of  the  defendant.  It  is  in  these 
words:  ^^the  plaintiff  has  proved  the  signature  of  the  drawer 
and  endorser  of  the  note  sued  on;  has  exhibited  the  act  of 
mortgage,  and  a  judgement  against  the  mortgager.  This 
entitles  him  to  judgement  against  the  third  possessor.  It  is 
therefore,  ordered,  that  D.  C.  Williams  do  recover  of  the 
defendant  Trepagnier,  the  sum  of  ten  thousand  dollars,  with 
interest  until  paid,  and  costs  of  suit,  and  that  the  mortgaged 
property  be  sold  to  satisfy  the  same.^' 
Where  the  '    It  is  our  duty,  in  interpreting  this  judgement,  to  take  the 

the^court^  ad-  ^hole  together,  and  not  make  the  rights  of  the  parties  depend 

mits   of  two  QQ  Que  clause  of  it.     Viewed  in  this  way,  we  think  there 

constructioDB,  •^ 

that  will  be  a-  cannot  be  a  doubt  of  the  intention  of  the  court  by  which  the 
the^  ^    ^ourt  decree  was  made.     It  is  expressly  stated  the  plaintiff  is  entitled 
rendered  ^*on  *^  judgement  against  the  defendant  as  third  possessor,  and 
the  facts  and  this  conclusion  we  see,  from  an  examination  of  the  record,  is 
in  consonance  with  the  facts  proved  in  the  case.    The  sub- 
sequent part  of  the  decree,  that  the  plaintiff  should  recover 
from  the  defendant,  the  sum  often  thousand  dollars,  to  be  paid 
by  a  sale  of  the  mortgaged  premises,  it  is  true,  admits  of  two 
constructions:  the  one,  that  the  defendant  is  to  be  personally 

m 

responsible  for  the  debt;  ,the  other,  that  the  sale  of  the  pro- 
^perty  hypothecated  should  satisfy  the  judgement.  If  the  facts 
in  the  case  authorized  the  first  conclusion,  the  language  of  the 
decree  would  justify  the  court  in  adopting  it.  But  as  they 
do  not,  the  other  would  be  preferred,  even  if  we  were  without 
the  declaration  of  the  judge  that  the  defendant  was  respon* 
sible  as  third  possessor.  Coupled,  however,  with  that  decla- 
ration, the  inference  appears  to  us  irresistible,  that  it  was  not 
intended  to  make  the  defendant  personally  responsible. 

And  so,  we  think,  the  plaintiff  in  that  suit  understood,  for  a 
long  time,  the  decree.    The  judgement  was  rendered  in 
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▲ITDREWS 
ET  AL. 

JACOBS. 


December,  1824.    In  Maj,  1825,  the  third  possessor  finding  Eastekk  Dm. 

JunCf  1832. 

several  persons  to  have  conflicting  claims  on  the  mortgaged  =z 

property,  abandoned  and  surrendered  it.  Upon  which,  the 
plaintiff  accepted  the  abandonment  and  filed  a  petition  that  a 
curator  might  be  appointed  to  take  charge  of  the  premises 
and  have  them  sold  according  to  law.  If  he  understood  then, 
that  he  had  a  judgement  personally  against  the  defendant,  we 
do  not  see  whence  he  derived  the  idea  that  he  was  compelled 
to  discuss  property  which  was  in  litigation. 

On  the  whole,  we  have  no  doubt  on  the  case;  and  we  feel 
constrained  to  add,  that  we  see  with  regret  in  the  whole  pro- 
ceeding, an  attempt  to  take  advantage  of  an  inaccuracy  in 
rendering  a  judgement,  in  order  to  wrest  from  the  defendant 
a  sum  of  ten  thousand  dollars,  for  which  he  never  received 
one  cent  of  consideration,  contrary  to  the  evident  intention  of 
the  decree,  and  in  manifest  violation  of  justice  and  equity. 


It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  affirmed  with  costs. 

Hennen  and  Barton^  for  appellant.     Grymesj  for  appellee. 


ANDREWS  £T  AL.  «f.  JACOBS. 


APPBAI.  FBOM  TBI  COURT  OP  THE  PIRST  DISTRICT. 

Where  a  change  is  made  in  the  constniction  of  a  building,  if  the  materials  be 
famished  by  the  owner  the  change  will  be  presumed  to  have  been  made 
with  his  consent 

The  facts  are  stated  in  the  opinion  of  the  court,  delivered 
red  by  Porter,  J. 

The  petitioners  state  that  they  built  for  and  delivered  to 
the  defendcmt  a  house,  and  that  their  work  and  labour  were 
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Eastkrit  Dm.  worth  five  hundred  and  forty-six  dollars  and  sixty-nine  cents. 

Junt   1832  ft  9 

L.  of  which  sum  they  have  only  received  one  hundred  and  thirty- 
LAiiTHART     five  doliafs,  leaving  a  balance  still  due  them  of  four  hundred 
Dixoir's  ex'r.  and  eleven  dollars  and  sixty-nine  cents. 

The  answer  denies  that  the  defendant  ever  entered  into 
any  engagement  whatever  with  Foult.  It  admits  a  contract 
with  Andrews,  but  alleges  it  was  for  a  specific  6um»  viz.  two 
hundred  dollars. 

The  court  of  the  first  instance,  by  its  judgemept,  sustained 

the  allegations  of  the  plaintiiTs,  and  the  defendant  appealed. 

Where  a      From  the  evidence  before  us  we  cannot  say  it  erred .     It  is 

chuige  is  made 

in  the  con-  proved  indeed  the  plaintifis  agreed  to  build  a  house  for  two 
buiidinir  if  the  hundred  dollars;  but  it  is  also  proved  ttie  house  really  built 
materifdB    be  ^as  of  larger  dimensions  and  of  better  construction.     As  the 

furnished     by 

the  owner  the  materials  were  furnished  by  the  defendant,  the  judge  below 
presumed'    to  j^^^'j  inferred  the  change  was  made  by  his  consent,  and  the 
1^     -thlbS  ^°^''®*^®^  value  was  in  our  opinion  correctly  based  on  the 
consent.  evidence  offered.    L.  C.  2735. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  affirmed,  with  costs. 

Maybifij  for  appellant.     PrestoHj  for  appellees. 


LAINHART  vs.  DIXON'S  EXECUTOR. 

APPEAL  FROM  THE  CODRT  OF  PBOBATES  OF  THE  PARISH  OF  ORLEANS. 

Coarts  of  Probates  are  ratiotu  nuuma  without  jurisdiction  in  cases  of  claims 
of  an  estate*  except  those  against  another  estate,  or  a  person  expressly 
suable  in  such  courts. 

The  facts  are  stated  in  the  opinion  of  the  court,  delivered 
by  Martin,  J. 
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The  plaintiff  sought  for  remaneration  for  personal  services,  E*"*""  D»*- 


for  a  horse  of  his  lost  through  the  negligence  of  the  testator, 

and  for  an  engine.  i^»ha»t 


V«. 


The  defendants  pleaded  the  general  issue  and  prescription;  Dttoa's  bi'r. 
but  admitted  that  a  contract  of  partnership  existed  between 
the  plaintiff  and  the  testator,  for  the  purpose  of  watering  the 
streets  of  New-Orleans,  with  a  hydraulic  vibratory  engine, 
invented  by  the  plaintiff,  and  averred  that  the  testator  made 
an  advance  of  six  hundred  dollars,  for  one-half  of  which  the 
plaintiff  is  liable,  and  through  the  plaintiff's  neglect  to 
perform  his  engagements,  the  testator  sustained  a  loss  and 
expenses  to  the  amount  of  one  thousand  dollars,  and  his 
estate  has  a  claim  of  one  thousand  dollars,  as  a  penalty 
under  an  article  of  the  contract;  they  further  pleaded,  that 
the  testator,  in  consequence  of  his  having  been  the  plaintiff's 
bail  in  one  of  the  courts  of  Pennsylvania,  was  compelled  to 
pay  two  hundred  and  twenty-seven  dollars  and  thirteen  cents: 
All  which,  they  pleaded  in  compensation  and  reconvention. 

The  Court  of  Probates  was  of  opinion  the  evidence 
established  the  plaintiff's  claim  for  personal  service  against 
the  partnership  for  four  hundred  dollars,  for  one-half  of  which 
the  estate  was  liable;  that  neither  the  claim  for  the  loss  of 
the  horse,  nor  that  for  the  value  of  the  engine,  was  substan- 
tiated; that  the  defendants  had  proved  the  payment  made  by 
the  testator  as  the  plaintiff's  bail  of  two  hundred  and  twenty- 
seven  dollars  and  thirteen  cents,  and  deducting  therefrom  the 
sum  due  for  personal  services,  gave  judgement  in  recon- 
vention for  twenty-seven  dollars  and  thirteen  cents.  The 
plaintiff  appealed . 

His  counsel  has  not  raised  any  question  of  law  in  this  court, 
but  has  contended  the  evidence  fully  supports  his  claim. 

The  defendant's  counsel  has  urged  that^  it  appearing  the 
parties  were  partners,  the  plaintiff  could  only  recover  on  a 
balance  appearing  in  his  favor  on  a  settlement  of  the  part- 
nership concerns,  &c.  But  as  he  has  not  prayed  for  the  • 
amendment  of  the  judgement  in  his  favor,  we  have  not 
attended  to  bis  argument  in  this  respect  nor  that  on  the 
prescription* 
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^,*''**?^jP."*      A  consideration  of  the  evidence  has  led  us  to  the  conclusion 

JuMt,  1832. 

—  that  the  Court  of  Probates  did  not  mistake  the  evidence;  but 

^^^         we  are  of  opinion  he  erred  in  giving  judgement  on  the  plea 

BXBXE.       II)  reconvention  in  favor  of  the  defendant  for  the  balance 

Probates^  are  ^bich  appeared  due  to  the  estate    Courts  of  Probates  being 

'f**^.   "^^  ratione  maierim^  without  jurisdiction  in  cases  of  claims  of  an 

rUdiction     in  estate,  except   those  against  another  estate,  or  a  person 

cases  of  claims  ,  11.  i_  a 

ofanestate^ex-  expresslj  suable  in  such  courts. 

cept  those   a- 
gainst  another 

esute,   or    a      \i  \^  therefore,  ordered,  adjudged,  and  decreed,  that  there 

pressiy  suable  be  judgement  in  favor  of  the  defendants  with  costs  in  the 

cou    .  (j^m^  Qf  Probates,  they  paying  costs  in  this  court,  saving, 

however,  their  right  tq  the  part  of  his  claim  not  allowed  in 

compensation  or  reconvention,  in  deduction  as  an  ofiset  to  the 

plaintiff's  demand. 

M^Calebj  for  appellant*     Maybtny  for  appellee. 


FOX  vs.  BEBEE. 

▲PPBAL  FROM  THX  PARISH  COURT  OF  ITEW-ORLSAirs. 

The  want  of  an  amicable  demand  most  be  specially  pleaded  m  limine  Hies. 

In  this  case  the  defendant  put  in  an  answer  to  the  merits, 
and  subsequently  thereto  pleaded  the  want  of  an  amicable 
demand.  On  the  merits  there  was  a  verdict  and  judgement 
for  the  plaintiff,  and  the  defendant  appealed. 
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SASTEMf  Dn. 
June,  183S. 


FOX 
BKBEE. 


The  sole  question  which  this  case  presents  relates  to  the 
costs.  No  amicable  demand  is  provedy  but  the  plaintiff  insists 
the  defendant  cannot  profit  by  this  omission,  because  he  has 
failed  to  plead  the  exception  in  proper  time  and  manner. 

We  have  decided  this  objection  must  be  pleaded  specially. 
It  is  now  said,  a  plea  of  this  kind  is  neither  a  dilatory,  decli- 
natory, or  a  peremplofy  exception;  and,  therefore,  a  general 
denial  is  sufficient,  as  the  Code  of  Practice  only  requires  the 
exceptions  already  named  to  be  specialty  set  out. 

The  Code  of  Practice  does  certainly  confine  exceptions  to 
dilatory,  declinatory  and  peremptory,  at  least  it  enumerates 
no  others ;  and  it  also  provides  that  when  the  defendant 
answers  to  the  merits,  it  is  sufficient  to  deny  generally.  Code 
Prac.  333,  331. 

Although  a  plea  which  denies  an  amicable  demand,  neither 
delays  the  suit,  declines  the  jurisdiction,  nor  operates  as  a  bar 
to  the  action,  still  it  bears  less  resemblance  to  a  defence  on  the 
merits.  *  The  court  must,  therefore,  bring  it  within  the  rules 
applicable  to  those  matters  to  which  it  bears  the  closest 
analogy. 

Believing  it  to  have  a  very  near  connexion  with,  and  close 
resemblance  to  exceptions  which  tend  to  embarrass,  though  demao?'^aft^ 
they  do  not  deny  the  right  to  recover,  and  to  be  totally  foreign  ^  j^-^'^ 
to  the  merits,  we  think  it  should  be  specially  pleaded,  and  in  uw  iUe$, 
limine  tiles- 

This  not  having  been  done  in  ttie  case  before  us. 


The  want  of 
an     amicable 


It  is,  ordered,  adjudged,  and  decreed,  that  Ae  judgement 
of  the  Parish  Court  be  affirmed  with  costs. 

JVtxon,  for  appellant.    Roseliutf  for  appellee. 
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EASTKRlf    DiS. 

Jume,  1832.  DAVID  w.  ELOI  ET  AL. 


DAVID 
V9.  APPEAL  FROM  THE  COURT  OF  THE  FIRST  DISTRICT. 


ELOI  ET  AL. 


4L  106 
58  1367 


In  an  action  against  a  firm,  when  it  is  pleaded  as  an  exception  that  all  the 
membenare  not  made  parties,  the  party  making  the  exception  muit  set  out 
all  the  members  who  compose  it. 

The  obligations  of  a  joint  owner  of  a  vessel  ore  more  real  than  persona],  and 
depend  on  the  amount  of  interest  he  has  in  the  vessel,  not  on  an  obligationr 
til  iolido,  as  joint  owner,  whether  he  is  bound  for  the  whole  amount  of  the 
debt  contraeted  by  the  master 

Hie  bare  circumstance  of  penons  being  joint  owners  of  a  boat  does  notraake^ 
them  responsible,  tit  aotido;  but  if  they  are  associated  together,  for  the  par- 
pose  of  carrying  personal  goods  for  freight  or  hire,  they  are  req[x>n8ible 
jointly  and  severally. 

t^arties  trading  together  are  bound  by  the  character  in  which  their  acts  pre- 
sent them  to  the  world. 

The  facts  are  stated  in  the  opinion  of  the  court  delivered 

bj  PORTBR,  J* 

The  defendants  are  charged  in  the  petition  to  be  jointly  and 
severally  responsible  to  the  plaintiff  for  various  articles  fur. 
nished  to  the  steamboat  Stranger,  on  the  ground  that  they 
were  owners  of  the  boat,  and  connected  in  a  commercial 
partnership  ^in  the  ownership  of  said  steamboat,  and  for 
carrying  personal  property  therein  for  freight  and  hire;  the 
said  steamboat  being  employed  in  the  transportation  of  all 
such  freight  or  passengers  as  might  offer  to  be  transported  or 
carried  therein." 

To  this  demand  two  principal  grounds  of  defence  have  been 
relied  on.  The  first,  as  to  the  regularity  of  the  proceedings; 
the  second,  as  to  the  extent  of  the  responsibility  of  the  defen- 
dants as  owners  of  the  boat. 
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I.  It  was  pleaded  in  the  court  bek>w,  that  the  plaintiff  ^muflt  ^'I'BRM  Dw. 

■        Ill**  i-i  «  «  •      •/wMi  1832. 

make  all  the  joint  owners  of  the  steamboat  parties  to  the  suit''  .^ 

If  the  principle  invoked  by  petitioner,  be  true,  and  joint  ^^^"^ 

ownens  of  a  steamboat  are  to  be  considered  as  partners  in  a  noi  bt  ax.. 

commercial  firm,  then  there  can  be  no  doubt  all  must  be  made  '?  ^  '^^i'^'^ 

^  against  a  firm, 

defendants*     But  as  the  names  of  the  members  of  the  firm  when  itis  plea- 
are  presumed  to  be  more  within  the  knowledge  of  the  copart*  ception  that  all 
ners  than  of  a  stranger  who  deals  with  them,  it  is  required,  ^  not*  made 
when  an  exception  of  this  kind  is  reHed  on,  that  the  party  parties,      the 
making  it  should  set  out  all  the  persons  who  compose  the  finn*  the  exception 
It  often  happens  that  partners  are  latent,  or  what  are  com-  3r*the*mein- 
monly  sleeping  partners.     No  one  knows  them  but  those  with  ^"  ?^*>o  co"©- 
whom  they  are  are  associated*     Were  the  rule  otherwise, 
the  exception  might  be  repeated  again  and  again,  and  the 
progress  of  the  suit  delayed.     In  this  case  the  defendants  did 
not  state  the  names  of  the  other  owners  of  the  boat,  and  their 
neglect  to  do  so,  is  not  in  our  opinion  cured  by  their  showing 
there  was  evidence  of  public  record  by  which  the  plaintiff 
might  have  obtained  a  knowledge  of  all  those  who  owned  the 
boat     The  plaintiff  had  a  right  to  require  such  a  special  alle- 
gation of  their  names  as  would  have  precluded  the  defendants 
from  renewing  the  objection. 

On  the  merits  the  defendants  have  relied  on  the  case  of 
Kimbal  vs.  Blanc  et  al.  as  deciding  the  question  now  at  issue 
between  .the  parties.  The  plaintiff  insists,  the  present  suit 
offers  distinct  and  diflerent  grounds  for  consideration,  which 
take  it  out  of  the  authority  of  that  decision;  and  the  correct- 
ness of  the  decision  itself  has  been  impugned,  and  the  prin- 
ciples on  which  it  was  rendered  have  been  very  freely  and 
satisfactorily  examined. 

In  the  opinion  delivered  in  that  case,  the  court  took  occa- 
sion to  say,  that  as  to  the  law  previous  to  the  adoption  of  the 
Louisiana  Code  we  were  not  left  in  doubt,  since  the  decision  in 
the  suit  of  Carrol  vs.  Waters.  It  was  there  settled  joint  owners 
of  steamboats  were  only  responsible  for  their  virile  share. 

That  case  was  decided  on  the  definition  given  in  the  Code 
of  Louisiana  of  a  particular  partnership,  and  it  is  so  expressly 
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EASTBRff  Du.  stated  in  the  opinion.    The  majoritj  of  the  court  being  unahle 

■L  tiien,  as  they  are,now9  to  distinguish  between  the  joint  owners 

DATiD        of  a  steamboat,  and  the  joint  owners  of  a  house  or  of  a  plan- 

SMI  ST  AL.    tation.    It  is  an  association  which  relates  to  a  specified  thing, 

and  to  the  use  to  be  derived  tberefirom.     C  Codey3SO^arU  13. 

The  correctness  of  the  construction  was  supposed  to  be  for* 
tifiedby  a  reference  tothe  rules  preTaUing  in  the  greater 
number  of  commercial  countries  in  relation  to  the  responsi- 
bility of  joint  owners.    And  so  it  appears  to  be.    For  after  all 
that  has  been  said  on  the  argument  of  this  cause,  it  is  quite 
clear  they  are  not  responsible  in  iolidoj  as  they  were  in  the 
Roman  law.    By  the  statutes  of  the  majority  of  the  com- 
mercial nations  of  Europe,  owners  of  vessels  are  discharged 
from  all  responsibility  by  surrendering  their  interest  in  them. 
This  court  does  not  profess  to  understand,  how  the  part  owner 
of  a  ship  who  can  free  himself  from  responsibility  for  a  debt 
which  may  be  ten  times  aA  great  as  his  share  in  the  vessel,  by 
abandoning  that  share  to  the  creditor,  can  be  considered  as 
The  obliea-  personally  responsible  in  solido  for  the  whole  debt.     It  thinks 
owner  of  a  ve^  with  JEmm^fn,  that  tus  obligation  is  more  real  than  personal; 
eel  are  more  and  that  it  depends  on  the  amount  of  interest  he  has  in  the 
sonai,  and  de-  vessel,  not  pn  an  obligation  in  solido  as  joint  owner,  whether 
mo"un?Sf^te^  **®  '^  hoxxnA  for  the  whole  amount  of  a  debt  contracted  by  the 
est  be  baa  in  master.    Emeriffen.  Traiii  des  Assurances*  voL  2, 454. 

the  vessel,  not  o     '  ^  ' 

on  an  obli^-  It  remains  to  consider  whether  a  change  has  been  made  in 
asjoint  owner,  ^^^  ^^^  ^  ^^  stood  previous  to  the  adoption  of  the  late  amend- 

whether  he  is  ments  tOOUT  COdc. 
bound  for  the 

whole  amount  By  the  3796th  article  of  the  Louisiana  Code,  it  is  provided 
contracted  by  ^^^  ^  association  for  the  purpose  of  carrying  personal  pro* 
the  master.  perty  for  hire  in  ships  and  other  vessels,  is  a  commercial  part- 
cumstance  of  nership.  In  the  case  of  Kimball  vs.  Blanc^  we  decided  that 
jd^owners  of  ^^  ^*^^  circumstance  of  persons  being  joint  owners  of  a  boat 
a  boat  does  not  did  not  make  them  responsible  in  solido^  and  this  is  still  the 

make  them  re-  /»   •» 

sponsible  in  M>.  opmionof  the  court;  because  men  may  become  joint  owners 
^y  are  Ms^  ^^  *  ^^**  ^^'^  ^^^^  purposes  than  carrying  personal  property 
ciated  together  for  hire.    She  may  be  bought  on  speculation  with  an  intention 

forthepurpose  .  cii. 

of     carrying  of  selling  her  again.    She  may,  as  was  said  in  the  opinion 
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delivered  in  the  case  of  Kimhall  vs.  Blanc^  be  chartered  out,  Eastbrii  Dm. 

Jtntft  1832. 

and  while  she  remains  joint  property  never  be  used  to  cany  -__— __ _ s, 
goods.    In  these  and  other  cases  which  may  be  supposed,  there       ^^^^ 
is  no  association  for  transporting  personal  property  for  hire,    sloi  bt  ax.. 
From  the  argument  in  this  cause,  we  suppose  it  has  been  Sfr?^'^^ 
understood,  the  court  in  the  case  alluded  to  settled  the  prin-  hire*  they  are 
ciple  that  joint  owners  who  used  the  boat  in  carrying  the  goods  joindyand  st" 
for  hire,  were  not  responsible  in  toHdo.    The  general  rea-  ^^^^V' 
soning  in  tliat  opinion,  which  went  further  than  was  necessary 
for  a  decision  of  the  case,  may  have  furnished  some  grounds 
for  that  belief,  but  nothing  was  further  from  our  intention ;  so 
far  from  it,  a  contrary  intimation  was  thrown  out.    It  was  there 
said  ^owners  would  perhaps  be  bound  in  solido,  if  they  held 
themselves  out  to  the  community  as  partners  in  the  carrying 
trade,  but  the  bare  circumstance  of  their  b^ng  joint  owners 
cannot  have  that  eflfect"    The  case  of  Kimball  vs.  J3/anc, 
came  before  the  court  on  a  judgement  which  confirmed  one 
by  default.    No  evidence  appeared  on  record.    Errors  of  law 
were  assigned,  and  the  case  presented  on  the  allegations  in  the 
petition.     In  examining  them,  in  order  to  ascertain  whether 
they  justified  the  decree  of  the  inferior  court,  we  found  it  stated 
that  the  defendants  were  joint  owners  of  a  boat,  and  as  such, 
responsible  in  iolido  for  disbursements  and  advances  made  by 
the  petitioner  for  the  use  of  the  boat.    Under  such  an  alle- 
gation, evidence  could  not  have  been  legally  given  in  the 
absence  of  the  defendant,  that  there  was  a  responsibility  in 
consequence  of  the  owners  having  used  the  boat  in  carrying 
personal  goods  for  hire.    So  that  the  naked  question  was  pre- 
sented to  the  court,  whether  joint  owners  of  a  boat,  as  such, 
were  bound  in  aolido*    We  thought  not,  and  of  the  correctness 
of  our  conclusion  we  entertain  no  doubt,  the  case  being  abso- 
lutely .destitute  of  either  allegation  or  proof  of  the  only  cir- 
cumstance which  could  make  joint  owners  of  a  ship  responsible 
jointly  and  severally. 

The  remaining  question  is,  whether  the  association  in  this 
instance,  was  for  the  purpose  of  carrying  personal  goods  for 
hire.    There  is  no  evidence  the  owners  made  any  formal 
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Eastewt  Dis.  agreement  to  that  efiect,  but  it  is  proved  they  did  use  die  boat 
L  for  that  purpose,  and  that  the  debt  was  contracted  for  her 
DATiD        supplies  while  engaged  in  that  trade.    The  general  rule  we 
sLoi  XT  AL.    understand  to  be,  that  parties  trading  together,  arc  bound  bj 
Parties  tra-  the  character  in  which  their  acts  present  them  to  the  world, 
are^bound  by  ^^  matter  what  may  be  Ae  agreement  between  diemselves. 
S  wWch^hclr  ^  *^^  ^^  ™*^^  entered  into  partnership  for  a  plantation,  and 
acto     present  afterwards  bought  and  sold  merchandise,  thej  would   be 
wori4.  bound  in  solido  to  those  who  contracted  with  them  in  relation 

to  the  business  they  were  actually  engaged  in*  This  point 
was  decided  in  the  case  of  Jackson  et  ah.  vs.  Porter j  8  Martin^ 
JV«  &  300«  In  this  instance,  as  the  defendants  employed  the 
boat  in  carrying  personal  goods  for  hire,  they  must  be  con- 
sidered as  associated  for  that  purpose,  and  in  virtue  of  that 
associatiim  they  are  bound  jointly  and  severally.  Whether 
they  first  enter  into  partnership  to  carry  goods  for  hire,  and 
then  buy  a  vessel  to  enable  them  to  do  so,  or  commence  by 
buying  the  vessel  and  then  carry  goods  for  hire,  their  obli- 
gations appear  to  us  the  same. 

(Judgement  amended  on  the  lOth.  Vide  minutes  of  that  day.) 

^It  is  ordered,  adjudged,  and  decreed,  that  the  judgement 
of  the  District  Court  be  annulled,  avoided,  and  reversed,  and 
that  the  plaintiff  have  judgement  against  the  defendants 
Bapliste  Eloi  and  Elis6  Rillieux,  for  the  sum  of  seven  hundred 
and  seventy-six  dollars  and  nineteen  cents,  for  articles  fur- 
nished whilst  he  was  partner,  the  appellee  paying  the  costs  of 
the  appeal,  those  of  the  court  below 'to  be  borne  by  the 
appellants.'' 

Duncan  and  Roseliusj  for  appellants.     Slidellj  for  appeUee* 
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EASTXiur  Dis. 
THE  STATE  vs.  JUDGE  LEWIS.  Jiwe,  1838. 


THE  STATE 

Cases  sabmitted  to  the  discretion  of  a  judge  or  coart,  are  submitted  to  ni9  ^g. 

legal  discretion,  and  from  his  exercise  thereof  an  appeal  may  be  taken. 


JITDGB  LEWIS. 


The  facts  are  stated  in  the  opinion  of  the  court,  delivered 
by  Martin,  J« 

The  judge  being  required  to  sign  a  bill  of  exceptions 
which  had  been  tendered  to  him  during  the  trial  of  a  cause, 
or  to  show  cause,  &c.,  made  the  following  answer:  ^The 
court  was  of  opinion  that  the  matter  set  forth  in  the  bill  of 
exceptions,  could  not  be  reviewed  on  an  appeal*^' 

The  case  was  this:  The  defendants,  sued  for  the  price  of  a 
tract  of  land,  resisted  the  claim  on  the  ground  of  danger  of 
eviction  from  an  outstanding  title  in  a  third  person.  Judge- 
ment was  given  against  them;  but  a  stay  of  execution  was 
decreed  till  a  bond  with  security  be  given  for  the  indemni- 
fication of  the  defendants.  A  bond  having  been  filed,  the 
defendants  filed  exceptions  to  the  sufficiency  of  the  sureties. 
An  issue  being  taken  thereon,  the  defendant's  counsel  intro- 
duced witnesses,  the  depositions  of  whom  he  required  to  be 
taken  down.  This  being  objected  to  and  the  objection 
sustained,  the  bill  of  exceptions  mentioned  in  the  writ  of 
mandamus  was  presented  for  the  signature  of  the  judge, 
which  was  refused. 

Very  soon  after  the  establishment  of  this  court,  the 

question,  whether  it  could  sustain  an  appeal  from  the  refiisal 

of  a   continuance — the   allowance  or  denial  of  which  is 

admitted  a  matter  in  the  discretion  of  the  courtj  Broussardvsm 

Trahan^s  Heirs^  3  Martin.  735 — time  was  taken  for  conside-      ^ 

Cases  sub* 

ration,  and  the  question  was  afterwards  solved  in  the  affirma-  mitted  to  the 

five,  in  the  foUowing  year.    4  Id.  f^Tc^U 

We  have  since  made  a  similar  decision  in  regard  to  the  are  submitted 

°  to  his  legal  dis- 

discretion  of  courts  in  granting  or  refiising  new  trials.  cretion,    and 

Cases  submitted  to  the  discretion  of  a  judge  or  court,  are  else  thereof  an 

submitted  to  his  legal  discretion.    In  the  exercise  of  this  ^^  "^^  be 
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EASTsair  Dxs,  discretion,  he  is  as  subject  to  error  as  in  any  other  parts  of 
■L  his  duty,  and  his  errors  are  equally  fatal  to  the  suitor*    We 
oeoKN       are  not  dissatisfied   with  the  decisions  which  leave   this 
FowuBK.      discretion  a  proper  subject  of  examination  in  this  tribunal* 

A  n&idate  ought,  therefore,  to  issue  directing  the  judge  to 
sign  the  bill  of  exceptions. 

Seghers^  for  applicant*    Slidell^  for  defendant* 


06DEN  «ff.  FOWLER. 

APPEAL  FROM  THB   COURT  OF  THE   FIRBT   DISTRICT. 

The  prescription  of  one  year  to  the  action  of  worianea,  laborers  and  ser- 
TantSy  for  their  wa^es,  ia  not  applicable  to  the  owners  of  cotton  preasea . 

This  was  an  action  to  recover  a  sum  of  money,  alleged 
to  be  due  for  work  and  labor,  and  materials,  found  in  re- 
pressing and  draying  of  cotton,  to  which, the  defendant  op- 
posed the  prescription  of  one  year,  and  set  up  a  claim  In 
reconvention. 

The  court  a  qua  was  of  opinion  that  the  plea  of  prescrip- 
tion did  not  apply,  and  on  the  merits  gave  judgement  for  die 
plaintifi^  from  which  the  defendant  appealed* 

M'Cattb^  for  appellant,  urged: 

1*  That  the  whole  claim  of  the  plaintiff  was  barred  by 
the  prescription  of  one  year,  and  cited  C*  C*  art.  3499* 

2*  We  have  under  our  law  four  prescriptions  of  debts, 
one,  three,  five  and  ten  years*  The  court  may  scrutinize 
the  provisions  of  these  prescriptions,  and  it  will  be  found 
that  the  present  can  be  comprehended  in  none  but  that  of 
one  year. 
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Sliddlj  contra^  contended :  Eastern  Dm. 

'  ^  Jtnu,  1832. 


That  the  prescription  of  one  year  could  not  apply  to  the  ogdbn 
claim  of  a  depository,  or  bailee  for  hire,  such  as  the  owner  fowler. 
of  a  cotton  press.  Mere  day  laborers  and  domestics  he  con- 
tended, could  only  be  within  its  scope.  The  reason  of  this 
short  prescription  he  urged  was  obvious.  Persons  of  this 
class  usually  received  payment  in  small  sums,  for  which 
receipts  were  seldom  taken,  their  necessities  being  such,  that 
their  services  were  paid  for  as  soon  as  rendered.  While 
owners  of  cotton  presses  wielded  a  large  capital,  and  from 
the  nature  of  their  business,  their  accounts  could  seldom  be 
made  up  until  the  end  of  the  season.  He  cited  Pothier  on 
Obligations^  no*  683. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  claims  a  sum  of  eight  hundred  and  forty-four 
dollars,  for  work  and  labor,  in  repressing  a  number  of  bales 
of  cotton  of  defendants,  and  for  baling  and  rope  furnished 
him.  The  general  issue  is  pleaded,  and  there  is  a  claim  in 
reconvention  for  three  thousand  five  hundred  and  eighty- 
eight  dollars,  for  injury  to  the  cotton  of  the  defendant,  through 
the  plaintiff^s  negligence,  for  injury  done  to  the  defendant's 
cotton  by  the  plaintifi^  and  for  a  number  of  bales  stored  with 
the  plaintiff  which  he  did  not  return.  Prescription  has  also 
been  pleaded. 

The  plaintiff  had  judgement,  and  the  defendant  appealed* 

The  defendant's  counsel  has  contended  in  this  court,  that 
the  court  erred  in  disallowing  the  plea  of  prescription,  and 
the  claim  in  reconvention.  "^ 

The  plaintiff's  counsel  has  urged,  that  the  articles  3499 
and  3450  of  the  Civil  Code,  are  not  applicable  to  the  present 
case,  and  that  there  is  not  the  slightest  evidence  to  support  the 
defendant's  extravagant  claim  in  the  plea  of  reconvention. 
By  the  code,  the  action  of  workmen,  laborers  and  ser- 
vants, for  the  payment  of  their  wages,  is  prescribed  by  the 

lapse  of  one  year. 

15 
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Eastsrh  Dm.      Owners  of  cotton  presses  are  neither  workmeni  servants  nor 

^j^,n,      laborers*     They  procure  warehouses,  presses,  and  drays; 

''-  they  receive  cotton  on  storage,  and  when  desired,  repress  or 

The  prescrip-  otherwise  fit  it  for  shipment  and  convey  it  to  the  shipping* 

tion    of   one       Po^  ^^  purpose,  they  employ  workmen,  laborers  and 

year  to  the  ac-  *      r       »  ^  »     ^ 

tion  of  work-  servants;  their  remuneration  is  compounded  of  the  wages 

and '  servant^  they  pay  to  these  people,  the  hire  of  their  yards  and  ware- 

for  their  wages  Gouges,  the  use  of  their  presses,  their  drays,  horses  and  dri* 

cable   to  the  vers,  and  the  value  of  the  baling  rope  and  thread  they  use. 

ton  presses.   '  The  code  in  the  article  cited,  speaks  only  of  the  action  of 

such  workmen,  laborers  and  servants,  as  contract  for  their 

wages,  directly  with  the  persons  who  employ  thenu    We 

think  the  plea  of  prescription  was  properly  disallowed* 

The  second  part  of  the  defence  turns  entirely  on  a  question 
of  fact,  the  first  judge  thought  the  claim  in  reconvention 
was  not  supported  by  the  evidence,  and  it  does  not  appear 
to  us  that  he  erred* 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court,  be  affirmed,  with  costs* 


LALOIRE  v$.  LACOSTE. 

APPEAL  FROM  THE  COURT  OF  THE  FIRST  DISTRICT. 

The  term  "notoriously  insane,"  means  that  the  insanity  was  generally  known 
to  the  persons  who  saw  and  conversed  with  the  party.  When  this  proof  is 
given,  it  then  behooves  the  person  claiming  benefit  from  the  contract,  to 
show  that  it  was  made  daring  a  lucid  interval. 

The  facts  are  stated  in  the  opinion  of  the  court,  delivered 
by  Porter,  J. 

The  plaintiff,  as  curatoir  of  one  Dreux,  whohas  been  inter- 
dicted by  reason  of  his  insanity,  brings  this  action  to  set 
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aside,  and  antial  a  sale  for  slaves,  made  by  the  interdicted,    j^^oa^^^' 
80  far  back  as  the  year  1817,  and  to  recover  money  which  = 


the  defendant  borrowed  from  him  in  1813,  and  which,  not-         vs. 


CVCVhLV. 


withstanding  a  receipt  for  the  money  by  the  interdicted, 
the  plaintiff  avers  is  still  due. 

There  was  judgement  for  defendant  in  the  court  of  the 
first  instance,  and  the  plaintiff  appealed. 

The  law  requires,  in  order  to  annul  an  alienation,  made 
before  the  sentence  of  interdiction  is  pronounced,  that  the 
party  making  it,  should  be  notoriously  insane,  and  by  „  '^^  **"" 
**notoriously''  we  are  informed  is  meant  that  the  insanity  was  in»anc,"means 
generally  known  by  the  persons  who  saw  and  conversed  with  tywasgenenU- 
the  party.  When  this  proof  is  given,  it  then  behooves  the  [te^^'^^oM 
person  claiming  benefit  from  the  contract,  to  show  that  it  "^^^  •^w,  and 

,  conversed 

was  made  during  a  lucid  interval.      Louisiana  Code^  395,  with  the  party. 

-iiyQl    c  Q    o  When        this 

1  /Ol,  5  d,  ».  proof  is  given. 

In  this  case  the  proof  is  contradictory  as  to  the  general  If    ^^^    *;®* 

*  ^  o  hooves        the 

insanity,  and  totally  defective  as  to  its  notoriety.  We  see  no  person  claim- 
ground  for  setting  aside  the  judgement  of  the  court  of  the  f^m  the^con- 
first  instance.  •  |™^^'  *°  «^^^ 

made  daring  a 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  it  be  lucid  interval. 
affirmed,  with  costs. 

Seghers,  for  appellant.     Grymes^  for  appellee. 


GOUBJON  w.  CUCULLU.  ,    ^    ,    , 

|fl23    IC 

APPEAL  FROM  TBI  PARISH  COURT  OF  NEW-ORLEANS. 

An  agreement  for  the  price  of  services  does  not  preclude  proof  of  their  value« 

A  broker  who  undertakes  to  sell  slaves  for  a  certain  commission  on  the 
aggregate  amount  of  sales,  can  claim  none  on  the  value  of  slaves  which 
remain  unsold  and  are  returned. 

The  petition  set  forth  that  the  plaintiffundertook  to  sell  for 
the  defendant  a  number  of  slaves,  for  which  the  latter  agreed 
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EAaTSBv  Dis.  to  pay  him  a  commissioD  of  two  per  centum  on  the  aggregate 

L  amount  of  sales.     That  a  large  number  was  placed  in  his 

opuKjoir      hands,  a  part  of  which  was  sold,  and  the  remainder  returned. 

cucuLLv.      The  petition  further  set  forth,  that  for  his  care,  trouble  and 

brokerage,  the  plaintiff  was  entitled  to  a  commission  of  two 

per  centum  on  the  price  of  the  slaves  sold,  and  of  one  per 

centum  on  the  value  of  those  unsold  and  returned* 

To  this  action  the  defendant  pleaded  the  general  issue,  and 
on  the  trial  of  the  cause  took  a  bill  of  iexceptionsto  the  opinion 
of  the  judge  a  f  uo,  in  permitting  the  plaintiff  to  prove,  by 
witnesses,  the  value  of  his  services. 

From  a  judgement  in  favor  of  the  plaintiff  for  the  whole 
amount  claimed,  the  defendant  appealed. 

DeArmas^  for  appellant,  made  the  following  points: 

1.  The  judge  a  qtJto  erred  in  permitting  the  examination  of 
witnesses  on  the  qtumtum  meruitj  because  in  the  petition  the 
plaintiff  relied  on  a  special  agreement. 

2.  If  the  examination  of  witnesses  on  the  quantum  meruit 
was  properly  granted,  the  judge  erred  in  giving  judgement  for 
commissions  on  negroes  sold  by  plaintiff  as  broker,  sold  by 
other  brokers,  and  for  negroes  remaining  unsold. 

3.  The  plaintiff  could  recover  but  on  two  grounds:  on  a 
special  contract,  or  on  a  qiuintum  meruit*  If  on  the  special 
contract,  it  ought  to  have  been  produced  or  accounted  for. 
If  on  the  quantum  meruit,  the  judgement  ought  to  have  been 
given  but  on  the  price  of  the  negroes  actually  sold. 

Morphy,  contra* 

The  allegation  of  an  agreement  made  for  services,  does  not 
preclude  the  proof  of  their  value.     8  Martinis  Rep.  p.  402» 

3  W.JV.S.  286.    4td.JV:  S.  178. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  alleges  he  undertook  to  attend  to  the  sale  of  a 
cargo  of  slaves,  received  by  the  plaintiff  on  an  eigreement  that 
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he  should  receive  a  commissioii  of  two  per  centum  on  the  ^****?^"* 

aggre^te  amount  of  the  sales.    He  claimed  said  commission,  .    . 

and  one  of  one  per  centum  on  the  value  of  the  slaves  unsold      ooi^iuoh 

and  returned  to  the  defendant,  and  a  trifling  sum  for  necessary     oucullv. 

advances  made  for  the  slaves.    He  had  judgement  for  his 

whole  claim,  and  the  defendant  appealed. 

At  the  trial,  his  counsel  objected  to  the  introduction  of  evi- 
dence on  the  quantum  meruit.  His  objection  was  overruled, 
and  he  took  a  bill  of  exceptions. 

The  plaintifiPs  counsel  has  shown,  that  in  the  case  of  Gilly  An  agree*- 
et  al.  vs.  Henry,  8  MarHn,  402,  we  held  that  an  agreement  for  JJ?^^^  J^nJ^t 
the  price  of  services  does  not  preclude  evidence  of  their  value:  <^«»  ^oe»  "ot 

*  preclude  proof 

in  Boyd  et  al.  vs.  Howard,  3  id.  JV.  S.  286,  that  the  value  of  of  their  value. 
goods  may  be  proved  without  a  count  on  a  qiumium  naibant. 
Same  case,  4  id.  JV.  S.  178.     It  is  therefore  clear  the  parish 
judge  did  not  err  in  admitting  the  evidence. 

The  defendant's  counsel  then  contended  that  the  parish 
judge  erred  in  giving  judgement  for  commissions  on  slaves 
sold  by  other  brokers  than  the  plaintiff,  and  half  commission 
on  slaves  unsold  and  returned  to  the  defendant. 

The  testimony  shows  the  whole  cargo  was  placed  under  the 
care  and  management  of  the  plaintiff  It  is  shown  that  those 
who  thus  take  charge  of  slaves  in  this  way,  and  attend  to  the 
sales,  receive  a  commission  of  five  per  centum,  and  those  who 
attend  to  the  sales  only,  two  per  centum.  The  plaintiff 
employed  and  paid  with  the  consent  of  the  defendant,  a  person 
to  assist  him  in  the  care  and  sale  of  the  slaves.  The  plaintiff^ 
as  the  parish  judge  has  concluded,  could  not  by  occasion- 
ally selling  slaves  himself,  deprive  him  of  or  reduce  his  com- 
mission. But  we  think  the  judge  erred  in  allowing  any  a  broker  wbo 
commission  for  unsold  slaves  returned.     The  petition  states  wndertakea  to 

'  sell  slaves  for 

an  agreement  for  a  commission  for  the  care  and  sale  of  the  a  certain  com- 
slaves,  of  two  per  centum  on  the  aggregate  amount  of  the  a^egate''  ^ 
sales.    He  therefore  cannot  claim  any  commission  on  the  ™o«»;t?^8a*«8f 

■^  can  claim  none 

value  of  unsold  slaves.  on  the  value  of 

^^  slaves    which 

The  defendant  is  consequently  entitled  to  a  deduction  of  remain  unsold 
ninety  dollars,  the  commission  on  nine  thousand  dollars,  the  ^J|*'*'«'®^""** 
supposed  value  of  the  slaves  returned. 


A 
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EAstcM  Dtf.      It  i8  therefore,  ordered,  adjadeed,  and  decreed,  that  the 

Jwn6  1833 

1-  judgement  of  the  Parish  Court  be  annulled,  amded,  and 
BAKnsLB     reversed,  and  that  there  be  judgement  for  the  plaintiff  for  fimr 
HEWLETT,    hundred  and  fifty-one  dollars,  with  costs  in  the  Parish  Court, 
he  paying  them  in  this. 


BARFIELD  w.  HEWLETT. 

▲PPEiX  FROM  THE  COURT  OF  THE  FIRST  DISTRICT. 

Whero  ■  commissioii  was  directed  to  any  jostice  of  the  peace,  and  hk  official 
character  dertified  by  the  clerk,  and  this  certificate  attested  by  the  chahrman 
of  the.covrt  as  behig  in  due  form,  the  deposition  was  held  to  be  inadmisrible. 

The  prirate  seal  of  a  justice  is  only  required  in  regard  to  depositions  taken  in 
the  state. 

Where  the  instrument  is  executed  out  of  the  state,  the  presumption  is,  that 
the  witnesses  reside  there,  and  in  such  a  case,  the  handwriting  of  the  party 
may  be  proved. 

The  purchaser  of  a  slave  at  auction  acquires  no  title,  if  his  vendor  be  without 
authority  to  sell. 

The  facts  are  stated  in  the  opinion  of  the  court,  delivered 

bj  MARTIlf,  J. 

To  the  claim  of  the  plaintiff  for  two  slaves  in  the  pos- 
session of  the  defendant,  and  the  price  of  one  who  had  died, 
the  latter  pleaded  the  general  issue  and  a  purchase  in  good 
faith.  There  was  judgement  against  Urn;  he  appealed,  and 
4he  case  was  remanded  on  account  of  s<»ne  irregularity. 
6  JUartirij  JV.  &  78.  He  is  now  appellant  of  the  second 
judgement,  an  amendment  of  which  is  asked  by  the  plaintiff, 
who  prays  to  be  allowed  the  value  of  the  deceased  slave,  and 
the  hire  or  wages  of  the  other  two  from  the  time  they  came 
to  the  defendant's  possession. 
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Our  attention  has  been  first  drawn  to  three  bills  of  *^"*"*  ^w- 

Jwme,  1S32. 

exceptions.    The  first  was  taken  by  the  plaintimf  to  the  ^ 
rejection  of  several  depositions,  on  the  ground  of  the  absence     ^^^^^ 
of  legal  evidence  of  the  official  character  of  the  person  who     hswlxtt. 

,     J  X   J  ^1  .    .  •»  1.  1  .       .        Whereacom- 

nad  executed  the  conunission.  It  was  directed  to  any  justice  mission  wu  di- 
of  the  peace,  in  commission  in  the  state  of  Tennessee.  The  ^^^  ^^^  ^^^ 
clerk  of  the  county  court  of  Rutherford,  certified  the  official  P!?*l®' *?**  ^" 

^  official  charac- 

capacity  of  the  person  executing  the  commission,  and  the  ler  certified  by 
chairman  of  the  court  attested  that  the  certificate  was  in  ^^^  ^^Iti^^te 
due  form.    This  was  an  attempt  to  authenticate  a  document  ^Jfe^ted  by  the 

*^  chairman      of 

which  was  not  a  record  or  any  judicial  proceeding  of  a  court  the  court  as  be- 
of  one  of  the  states,  under  the  act  of  Congress^  1790,  cA.  11.  f"^,  7he  de- 
We  think  the  depositions  were  properly  rejected.  EwTto  be'^" 

The  next  was  taken  by  the  defendant  to  the  admission  in  Admissible, 
evidence  of  depositions,  to  the  reading  of  which  he  objected 
that  the  witnesses  were  not  sworn  according  to  law,  and  for 
want  of  the  use  of  the  justice's  private  seal. 

The  justice  certified  the  depositions  were  sworn  to  and     The  private 
signed  before  him.     The  use  of  a  justice's  private  seal  is,  j^  only'^requK 
indeed,  required  by  the  aHicle  433  of  the  Code  of  Practice;  3^**'°i^^i^ 
but  this  is  only  in  regard  to  depositions  taken  in  the  state,  ken    in    the 
Of  such  depositions  the  code  treats  ex  profeBso  in  the  articles 
from  425  to  435,  exclusively.    The  code  afterwards  treats 
equally  ex  profesfo  of  commissions  taken  out  of  the  state.    In 
articles  438  and  439,  provisions  applicable  to  commissions 
executed  in  and  out  of  the  state,  are  stated. 

The  third  is  taken  by  the  defendant  to  the  proof  of  Har- 
raldson's  signature,  at  the  foot  of  an  agreement  annexed  to 
one  of  the  depositions,  on  the  ground  that  there  appeared 
the  signature  of  two  witnesses  to  the  instniment,  and  the 
absence  of  their  testimony  was  unaccounted  for,  nor  their 

1       J        .J.  J  Where  the 

band  writing  proved.  instroment   Is 

The  instniment  was  executed  out  of  the  state.    In  such  a  •Jf^***®**   ?"* 

of  the  state,  the 

case,  the  presumption  is  the  witnesses  reside  there,  and  in  presumption  is 
the  present  case,  there  is  evidence  of  their  residence  abroad,  nesses  reside 
There,  then,  would  be  danger  to  send  the  instrument  for  ^chTa  case  the 
their  inspection,  and  the  handwriting  of  the  party  may  be  handwriting  of 
proved.    7.  Martin^  69.     12  id*  539.  be  proved. 
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EASTvnir  Dii.        The   signature  of  Havraldson  being  fully  proved,  the 

'  defendant  objected  to  the  reading  of  the  document,  on  the 

BARFtKLD     grouud  that  the  signature  of  the  witnesses  was  not,  and  the 

HxwLETT.    instrument  being  ordered  to  be  read,  the  court  declaring 

itself  satisfied  that  the  signatures  of  the  witnesses  were  dulj 

proven,  the  defendant  took  a  bill  of  exceptions.     We  think 

the  judge  was  correct  in  concluding  the  handwriting  of  the 

witnesses  was  fully  proved* 

The  judge  did  not,  therefore,  err  in  allowing  the  reading 

of  the  agreement. 

The  purcha-      On  the  merits,  the  plaintiff  proved  his  title,  and  it  was 

at  auction  ac-  admitted  the  defendant  purchased  the  slaves  at  auction,  and 

irEirvendo;  ^^^  Harraldson's  bill  of  sale.  The  slaves  had  been  delivered 

^  without  au-  by  the  plaintiff  to  Harraldson,  under  a  written  agreement 

that  he  should  bring  them  to  Louisiana  and  hire  them  for 

the  plaintiff,  till  the  arrival  of  the  latter  in  Attakapas  or 

Opelousas.      Harraldson    brought  them  to    New-Orleans, 

where  he  publicly  offered  them  for  sale,  and  finally  put  them 

at  auction. 

It  is  clear  the  defendant  acquired  no  title,  his  vendor 
having  none  himself,  nor  any  authority  to  convey  any.  The 
plaintiff  has  endeavored  to  present  to  us  evidence  of  the 
defendant's  bad  faith,  in  his  neglect  to  call  on  his  vendor  to 
produce  a  written  title  or  authority,  as  slaves  cannot  be 
bought  in  this  state  but  by  a  written  act.  It  is  otherwise  in 
other  states  and  countries.  Bad  faith  is  not  to  be  presumed, 
and  evidence  of  it  does  not  result  from  the  neglect  of  calling 
on  a  vendor  for  his  title. 

Were  the  deceased  slave  alive,  the  surrender  of  her  is  all 
the  plaintiff  could  expect  from  the  defendant.  Her  death 
has  rendered  that  impossible. 

It  is,  dierefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  affirmed  with  costs. 

Grymesj  for  appellant.     Egneto^  for  appellee. 
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£A8T8lUf   Dl8. 

WEIS  w.  MAINHAUT.  Jwis,  1833. 


WEI8 

APPKAL  FROM  THE   COURT  Or  THE  FIRST   DISTRICT.  vf. 


Irrelerant  evidence  ean  do  no  injury,  and  the  admiflflion  of  it  will  not  entitle 
a  party  to  have  the  cause  reManded.  But  if  a  party  be  deceived  by  an 
unexpected  piece  of  evidence  which  he  eonld  have  contradicted  had  he 
been  aware  of  its  intended  mtroduction,  he  will  be  entitled  to  a  new  trial  on 
the  score  of  surprise. 

la  anaotioii  for  wofk  and  labor,  where  the  parties  are  at  issue  on  the  qae^iori, 
whedber  the  plaintiff  has  beeii  (hUy  paid  according  to  contract,  of  the  valufe 
of  his  woric,  the  defendant  may  give  in  evidence  the  award  bf  arbitrators, 
tffshow  the  valaeof  the  work,  alfliov^  it  be  neither  pleaded  In  thtf  answer 
ttor  DOtkied  to  die  i^alntiff. 

It  is  not  aa  objectioa  to  a  tffnalaginatU  contracti  that  it  is  not  made  in  as 
many  oci^nals  as  there  aie  parties. 


The  party  'who  puts  the  initials  of  his  name  ^ves  a  kind  of  approbation  to  the 
instrument  on  which  he  writes  them. 

The  endorsements  made  by  a  party  in  possession  of  a  document  are  evidence 
against  him,  unless  lie  shows  them  to  have  been  made  with  the  consent  of 
the  party  against  whom  he  wishes  to  use  them. 

This  was  an  action  to  recover  the  valde  of  work  and  laboi* 
done,  the  amount  of  which  was  set  forth  in  a  detailed  account 
annexed  to  the  petition.  The  defendant,  in  his  answer,  ad* 
initted  that  he  had  employed  the  plaintiff  to  do  certain  work 
for  a  specified  sum,  and  in  conformity  to  a  written  contract 
signed  by  both  parties*  That  some  extra  work  was  also  agreed 
upon  and  endorsed  on  the  back  of  the  contract,  but  averred, 
that  for  the  extra  work,  as  well  as  that  contemplated  by  the 
contract,  the  plaintiff  had  been  fully  paid. 

It  appeared  that  previous  to  the  institution  of  the  suit  the 
parties  had  entered  into  a  written  consent  to  refer  the  matter 
in  dispute  to  the  decision  of  arbitrators,  -who  differed  in  tbeif 

16 


HAIVHAUT. 
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Eastken  Dis.  estimate  as  to  the  value  of  the  work,  and  on  ihe  trial  of  the 

June    1833. 

.  ,  '  1-  cause  the  defendant  offered  in  evidence  this  consent,  which 
WEM  ^as  opposed  by  the  plaintifi^  on  the  ground  of  irrelevancy,  it 
•uiRBAUT.  not  having  been  pleaded  by  the  defendant,  nor  in  any  manner 
notified  to  the  plaintiff.  The  objection  was  overruled,  the 
document  read  in  evidence,  and  the  plaintiff  took  a  bill  of 
excepti(»is.  The  defendant  also  offered  in  evidence  the  con- 
tract between  the  parties,  which  was  objected  to  by  the 
plaintiff  on  the  grounds:  L  That  it  was  not  signed  by  the 
plaintiff,  except  with  his  initials.  3.  That  it  was  not  made 
double,  and  had  been  all  the  time  in  the  hands  of  the  defen- 
dant. 3.  That  reference  was  made  in  said  paper  to  a  dedgn 
presented  by  the  plaintiff  to  the  defendant,  and  which  was 
not  exhibited  in  court.  4.  That  additions  had  been  made 
to  said  contract  in  the  handwriting  of  the  defimdant  and 
endorsed  on  the  same.  These  objections  were  overruled,  the 
contract  read  in  evidence,  and  a  bill  of  exceptions  taken. 
On  the  merits  the  court  a  qua  gave  judgement  for  the  defen- 
dant, and  the  plaintiff  appealed. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

To  an  action  for  work  and  labor  done  by  the  plaintiff  and 
his  apprentice,  and  materials  furnished,  on  a  qtumhim  meruit, 
according  to  an  account  annexed  to  the  petition,  the  defen- 
dant pleaded  the  general  issue,  and  that  the  plaintiff  under^ 
took  to  do  certain  works  for  the  defendant  for  six  hundred 
dollars  according  to  an  agreement  signed  by  the  parties,  that 
the  defendant  made  him  several  payments  according  to  said 
agreement,  but  the  plaintiff  performed  his  work  so  carelessly 
and  inartificially  that  it  is  of  littie  or  no  value,  and  that  he 
has  been  overpaid. 

There  was  judgement  for  the  defendant  and  the  plaintiff 
appealed. 

Our  attention  is  first  called  to  two  bills  of  exceptions* 
The  first  is  to  the  admission  in  evidence  of  a  written  consent 
of  the  parties  to  submit  their  dispute  to  arbitration,  on  the 
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^ground  of  iinelevancf)  on  the  ground  of  its  not  bdng  pleaded  ^'''"jgS"* 
in  the  answer  nor  in  any  manner  notified  to  the  plaintifif.  ' 

We  haFe  held  that  irrelevant  evidence  could  do  no  injury,        ^^'^ 
and  the  admission  of  it  could  not  entitle  the  party  to  have  the    ttAiKHAUT. 
case  remanded.    If  the  party  be  deceived  bv  an  unexpected        Irrelevant 

*       •'  J  r  evidence    can 

piece  of  evidence,  which  he  could  have  contradicted  had  he  do  no  injury, 
been  aware  of  its  intended  introduction,  he  may  be  entitled,  ^^^  of  i|  ^jy 
on  the  score  of  surprise,  on  a  motion,  to  a  new  trial.  In  th6  "*^^*^t^*hav* 
present  instance,  the  parties  were  at  issue  on  the  question,  tbe  cause  re- 
whether  the  plaintiff  had  been  fully  paid  according  to  con-  if  a  party  be 
tract  or  the  value  of  his  work,  and  the  defendant  contended  ^*^tpecte^ 
he  had  been  so,  in  either  way.    In  order  to  show  he  had  so  P^ce  of  evi- 

dence,    which 

paid  the  full  value  of  his  works  he  endeavoured  to  show  the  he  could  have 
parties  had  agreed  to  submit  thdr  difference  to  an  arbitration,  had^e^^  been 
and  that  the  plaintiff  had  been  fully  paid  according  to  tlie  fe'Id^d^'^ii^t^' 
valuation  of  these  arbitrators*    We  think  the  district  judge  duction,     he 

J .  J        .  will  be  entitled 

did  not  err.  to  a  new  trial 

The  second  bill  was  to  the  admisdon  in  evidence  of  a  ?.?ii?.f  °^^  °^ 

surprise. 

document  purporting  to  be  a  omtiact  between  the  parties  i,,  ^n  action 
respecting  certain  works  to  be  done  by  the  plaintiff  for  the  JjJ^^***  ^^ 
defendant.  The  objection  was,  that  it  was  not  made  double,  the  parties  are 
that  it  was  not  signed  with  the  plaintiff's  name  at  full  length,  Question,  whe- 
but  only  with  his  initial  lettere,  and  had  ever  remained  in  the  j?^''  ^^*^^en 
defendant's  possession,  that  refel^nce  is  therein  made  to  a  fully  paid  ac- 

cordingto  con- 
design  which  was  not  exhibited,  and  that  an  addition  had  tract,  or  the 

been  made  to  said  document  by  the  defendant  by  an  en*  ^^J?^  ^^  ^^ 

dorsement  fendant     may 

.  give    in    evi- 

Since  the  new  code,  it  is  not  an  objection  to  a  aynalag-  dence  the 
maHc  contract,  that  it  is  not  made  in  as  many  originals  as  there  u^^rs  to  show 
are  parties.  Under  the  old  one,  this  objection  was  not  a  |^®  ^^^  ®f 
peremptory  one  and  might  be  cured  by  testimony.  The  though  it  be 
party  who  puts  the  initials  of  his  name  gives  a  kind  of  appro-  "Q'thcTa^wer 
bation  to  the  instrument  on  which  he  writes  ihem.  If  any  ^J"|J^nt^ff*° 
part  of  a  document  refer  to  a  plan  or  design  which  is  not  it  is  not  an 
exhibited,  the  part  in  which  the  reference  is  made  may  be  ^t^^^Lj^ 
contended  to  be  unavailable,  if  the  plan  or  design  be  not  pro-  contract,  that 
duced;  and  the  endorsements  made  by  the  party  in  possession  in  as  many  ori- 
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EASTSRir  Df8.  of  a  document  »re  evidence  against  bim  ab»ie»  unless  he 

June,  1833. 

=====  shows  them  to  have  been  made  with  the  consent  of  the  party 

^"^        against  whom  he  wishes  to  use  them.    These  circumstances 

MAiNHAUT.    authorize  objections  as  to  the  efiect  of  the  instrument^  but 

Se  imi^es/'^  ^^7  ^^  ^^^  absolutely  authorize  its  rejection.    We  therefore 

The  party  think  the  district  judge  did  not  err. 
initials  "of  hia      On  the  merits  the  first  judge  has  been  of  opinion,  after 
E.T</^  ^^S  to  a  considerable  ma«.  of  teatimony,  pardy  contra, 
batioo  to  the  dictorv,  that  the  plaintiff  had  contracted  to  perform  works* 

instrument  on 

which  he  which  he  had  contracted  for  with  the  defendant^  for  a  spe- 
^tIT^  a^  ^^^  price,  to  be  discharged  by  three  instalments,  one  on  the 
ments  made  beginning,  the  second  on  the  work  being  far  advanced,  and 
^sses^^  of  ^6  '^^  ^^  ^^  completion;  that  the  defendant  was  never  in 
a     dociunent  arrear  in  his  payments;  that  the  plaintiff  was  so  dilatory  in 

arc     evidence  r  j  ^  r  j 

against  him,  his  progress,  and  performed  his  work  in  so  imperfect  and 
shows  them  to  inartificial  a  manner  that  the  defendant  was,  in  the  opinion 
'"^ade  with  the  ^^  ^^  District  Court,  justified  in  employing  other  woriooaen  to 
consent  of  the  complete  it;  and  that  the  sums  he  paid  to  the  plaintifi^  and 
whom  he  wish-  those  he  waa  compelled  to  pay  to  these  woricmen,  exceeded 
63  to  we  them.  ^^^  j^^  ^^^  bound  to  pay  by  his  original  contract  with  die 

plaintiff,  and  the  valuadon  put  by  persons  appointed  by  the 
parties  to  settle  the  difference  between  them. 

In  a  case  like  this,  the  opinion  of  the  first  judge^  who  saw 
and  heard  the  witnesses,  has  much  wei^t  with  this  court,  and 
a  close  examination  of  the  testimony  has  rather  confinned 
than  diminished  our  inclination  to  respect  his  decision* 

It  is,  therefore,  ordered,  a^udged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  affirmed,  with  costs. 

Hennen  and  M'Readjfj  for  appellant* 
Seghers  and  iSTs/Zy,  for  appellee^ 
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_^ ..  Emtbut  Da. 

BOBICHAUD  ff$.  WORSHAM.  Jme,  1830. 


■OBIOBAUD 
AP7BAI.  FEOM  TBX  COURT  OF  THE  SSCOlfD  DISTRICT,  THE  J17VOE  THEREOF  «• 

PRBSIDOro.  WORfHAM. 

Id  no  eaoQ  does  tbe  law  allow  tbe  hypothecary  action  to  be  brought  agaiast  a 
third  powassor,  antU  aftar  a  demand  on  the  origMial  debtprha*  been  unsuc* 
•eaafiiUy  made. 

The  facts  are  stated  in  the  opinion  of  the  court,  delivered 
bj  MaktiNi  J. 

The  plaintiff  parchased  at  a  sheriff's  sale  under  an  order  of 
seizure  and  gale,  a  tract  of  land  6f  two  arpents  in  front.  He 
afterwards  discorered  that  the  person  against  whom  the  order 
had  been  obtained  was  in  possession  of  one*half  of  the  tract 
only,  the  other  half  being  in  possession  of  the  defendant,  under 
a  tifle  which  was  subject  to  the  mortgage  oh  which  the  order 
of  seizure  and  sale  had  been  obtained. 

Considering  himself  subrogated  by  the  payment  of  the  debt 
to  the  mortgagee's  rights,  he  instituted  a  suit  against  the  defen- 
dant He  prayed  that  he  might  be  cited,  and  decreed  to 
elect  between  paying  one^ialf  of  the  debt  and  surrendering 
the  land,  and  that  on  his  reftisal  to  do  so,  the  land  might  be 
decreed  to  be  sold. 

The  defendant  excepted  to  the  petition,  and  required  the 
plaintiff  to  elect,  himself,  one  of  the  alternatives  he  proposed, 
and  confine  his  claim  thereto. 

The  exception  being  sustained,  the  plaintiff  amended  his 
petition,  aod  prayed  that  tiie  defendant  might  be  decreed  to 
pay  the  one-half  of  the  debt,  and  that  in  default  the  land 
might  be  sold. 

The  defendant  now  excepted  to  the  petition  and  prayed 
£>r  the  dismissal  of  it,  on  the  ground  that  there  was  no  alle- 
gation, on  oath,  that  the  plaintiff  had  within  thirty  days  made 
an  amicable  demand  on  the  mortgager  without  success. 

The  exception  was  sustained,  tiie  petition  dismissed^  and 
the  plaintiff  appealed. 
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EASTimv  Dis.      It  does  not  appear  to  us  that  the  court  erred*    There  is  no 

JwKtit   1838- 

,  allegation  of  a  privity  of  contract  between  the  parties.    The 

coDoiBOToji    defendant  can  only  be  rendered  liable  in  the  hypothecary 

««.         action* 
TUPP.E  JIT  AL.      ,j,j^^  j.^^  ^^  Practice,  69,  provides  that  if  thirty  days  after 

an  amicable  demand  made  on  the  debtor,  the  hypodiecary 
debt  has  not  been  paid,  the  creditor  may  bring  his  action 
^against  the  third  possessor  of  the  property  sold,  if  he  do  not 
within  ten  days  after  receiving  notice  of  such  a  demand,  pay 
the  debt. 

Another  article  requires  the  creditor's  oath  that  the  debt  is 

really  due,  and  has  been  so  demanded,     70. 

In  BO  ease      It  is  true  the  hypothecary«action  is  not,  in  the  present  case^ 

aHow  the  h^  brought  by  the  via  exeaUivoj  that  is  to  say,  does  not  begin  by 

tion^^^toT  be  ^^  ^^^^  ^^  lleizure  and  sale,  but  the  third  possessor  is  brought 

brought       a-  in  the  via  ordnarioj  i.  e.  by  citation* 

possessor  until  The  law  has  made  no  distinction  authorizing  a  difference 
on  Uie  on^md  ^ts  to  the  mode  of  proceedings*  It  does  in  no  case  allow  the 
debtor      has  hypothecary  action  against  tiie  third  possesor,  till  after  a 

been      unsuc- 

eips^ttllymade  demand  on  the  original  debtor  has  been  unsuccessfully  made* 
See  also,  Civil  Onkj  3364* 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  affirmed,  with  costs* 


CODDINGTON  ET  AL.  m.  TUPPER  ET  AL. 

APPXAl.  FROM  TBS   COVRT  OP  TBE  F1B8T  DISTRICT. 

The  sale  of  property  by  a  debtor  to  his  creditor  in  paynent  of  a  debt  pre> 
viously  due,  and  which  is  made  on  the  eve  of  the  debtor's  failure,  confers 
no  title  on  the  buyer. 

The  &cts  are  stated  in  the  opinion  of  the  court,  delivered 
by  Mathews,  J. 
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In  this  case  tltdplainfiffi  claim  one  hundred  and  liiirty  barrels  Eastsrit  Du. 
of  pork  as  their  property,  which  they  allege  are  wron  gfuUy  with-  L 

held  from  them  by  the  defendants.     The  whole  number  was    coddiwotow 

ET  AL. 

sequestered:  fifty-fieven  in  the  hands  of  Wallace,  Lambeth  6c         vs. 
Pope,  and  seventy-three  in  the  possession  of  the  inspector^  "'"***''^^- 
Bezant.    These  were  given  up  to  the  plaintiffi  by  order  of 
the  defendants,  as  appears  by  the  return  of  the  sheriff  on  the 
writ  of  sequestration.    They  state  in  their  answer  that  they 
received  the  pork  in  question  as  commission  merchants,  to  sell 
for  the  plaintiffi,  and  that  in  that  capacity  they  sold  and 
delivered  to  one  Arthur  Gilman,  fifty-«even  barrels;  and 
further  allege,  that  the  plaintiffi  are  largely  indebted  to  tiiem. 
Gilman  intervened,  and  claimed  that  part  of  the  pork  which 
he  alleged  had  been  sold  to  him  as  a  purchaser  in  good  faith, 
and  for  a  just  price  actually  paid  at  the  time  of  purchasing. 

The  cause  in  the  court  below  seente  to  have  been  tried 
solely  on  the  issue  made  between  the  plaintiffs  and  intervener, 
and  the  judgement  there  rendered  being  in  favor  of  the 
latter,  the  former  appealed. 

The  evidence  of  the  case  does  not  clearly  show  whether 
the  plaintiffs  were  indebted  to  the  defendants  or  not  at  the 
time  the  latter  received  the  pork  on  consignment.  But  it  is 
shown  that  about  the  time  or  previous  to  the  sale  made  to  the 
intervening  partyv  the  consignors  had  lost  confidence  in  the 
mercantile  standing  of  the  consignees  and  countermanded 
the  authority  of  the  latter  to  sell  their  property;  and  this  to 
the  knowledge  of  Gilman  the  purchaser  of  the  fifty-seven 
barrels  of  the  pork,  before  it  was  delivered  to  him.  In  truth, 
it  is  evident  from  the  testimony  that  the  transfer  of  this  pro- 
perty was  not  made  under  an  ordinary  sale  for  which  a  price 
was  received  at  the  time,  but  to  secure  to  the  purchaser  or  his 
brother,  the  sum  of  five  hundred  and  thirty  dollars,  which  had 
been  previously  lent  to  the  factors;  and  this  transaction  took 
place  only  forty-eight  hours  before  their  failure.  In  truth,  propert^by  a 
the  delivery  of  this  pork  was  a  dation  enpaiment.  debtor  to  hu 

From  the  whole  tenor  of  the  evidence,  we  have  no  doubt  payment  of  a 
of  the  pretended  sale  having  been  made  in  fraud  of  the  rights  \y   c£!^^'aiid 
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EASTcitir  Dtf.  of  the  plaintiffs  and  to  protect  the  interests  of  a  favorite 

Jime   1833 

*  creditor  of  Hie  defendants.    This  sale  was  made  on  the  34th 

'""^      of  March,  1831*    On  the  28th,  when  the  purchaser  called  for 

vBiTDiBUM.    the  order  to  the  inspector  to  deliver  to  him  the  property,  he 

which  b  made  ^^^  informed  by  one  of  flie  defendants  that  ttie  owners  had 

on  the  eve  of  '^ 

the  debtor's  countermanded  the  authority  of  the  consignees,  and  on  the 
DO  title  on  the  Doxt  day  they  failed.  Under  such  circumstances,  the  buyer 
buyer.  ^^  ^^  accpiire  a  legal  title  to  the  pork  thus  received  in  pay^ 

ment  of  a  debt  previously  due* 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  avoided,  reversed,  and 
annulled;  and  it  is  further  ordered,  adjudged,  and  decreed, 
that  the  plaintifis  do  recover  from  the  intervener,  the  fifty- 
seven  barrels  of  pork  which  he  obtained  illegally  from  the 
defendants,  or  their  value,  six  hundred  and  thirty-lbnr  dollars 
and  seventy-five  cents,  with  costs  in  both  courts. 

Sterrett,  for  appellants.    McCaleb^  for  appellees. 


P&ES8AS  v$.  MENDIPUR^. 

APPEAL  FROM  THE  PARISH  COURT  OF  NEW-ORLEAHS. 

A  continuity  of  services  prevents  the  wages  ot  the  first  yean  services,  from 
being  barred  by  prescription. 

An  unliquidated  demand  bears  no  Interest,  eitheir  before  or  after  judgement. 

The  facts  are  stated  in  the  opinion  of  the  court,  delivered 
by  Martin,  J. 

The  plaintiff  alleges  the  defendant  owes  him  a  large  sum, 
the  balance  of  several  accounts,  transactions,  and  dealings, 
they  had  together,  and  for  wages,  as  a  clerk  to  the  defendant, 
in  flie  Spanish  province  of  Yucatan. 
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The  defendant  pleaded  the  general  issue,  res  judicata^  and  Eastern  Dis. 
averred  be  was  a  creditor  for  a  sum  of  about  seven  thousand  ' 

dollars,  on  posterior  accounts  and  transactions,  for  which  he      pr«s6as 
claimedjttdgement  by  reconvention;  but  he  afterwards aban-    mbhpibitkii. 
doDed  this  claim  in  reconvention,  and  pleaded  prescription. 

There  was  judgement  for  the  plaintiff,  and  the  defiei^^ant 
appealed* 

There  is  a  mass  of  testimony,  the  weight  of  which  the  coun- 
sel  for  both  parties  have  submitted  to  us  without  any  argu- 
ment; that  of  the  appellant  has,  however,  uiiged  that  the  I>ii»*  a  coDtinufe- 
trict  Court  erred  in  disallowing  his  plea  of  presoriptioii  to  a  ^^evLts'^^the 
part. of  the  appellant's  claim  for  wages,  as  the  .appellee's  wages  of  the 
clerk.  On  this  point,  we  are  of  opinion  the  court  did  not  vices  from 
err,  as  tiie  continuity  of  the  services  prevented  the  wages  by  "^  prescript 
during  the  first  years  services  being  barred*    8  Martin^  16*      ^^"• 

On  the  merits,  we  are  unable  to  say  the  District  Court 
erred. 

It  is,  therefoii,  ordered,  adjudged,  and  decreed,  that  the 
judgement  be  affirmed,  the  appellant  paying  costs  in  both 
courts. 

On  a  rehearing,  Porter,  J.,  delivered  the  opinion  of  the 
court* 


An  application  has  been  made  to  modify  a  judgement  in  Anunliqui- 
this  case*  The  demand  was  unliquidated,  and  the  court  \^^  „(,  i„te- 
below  gave  interest  on  it*     The  Code  of  Practice,  554,  pro-  J®***  either  be- 

°  ^  ,  '         7  r        fQpe    or    after 

hibits  this,  and  we  are  of  opinion  this  prohibition  extends  to  judgement, 
interest  after  judgement,  as  well  as  tliat  which  precedes  it* 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgement  of  the  District  Court,  be  annulled,  avoided  and 
reversed,  and  it  is  further  ordered,  adjudged,  and  decreed, 
that  the  plaintiff  do  recover  of  the  defendant  the  sum  of  one 
thousand  two  hundred  and  seventeen  dollars,  with  costs  in  the 
court  below,  those  of  appeal  to  be  paid  by  the  appellee* 

17 
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Castzsv  Dii. 
JwmB,  183B.  COLE  v«.  BAJITIXTT. 


COI.B 
99.  APPEAL  FROM  THE  COURT  OF  THE  FIRST  DISTRICT. 


BARTLSTT. 


Where  two  persons  are  saed  Jointiy,  but  the  petition  does  not  state  them  to 
be  Jointiy  responsible,  it  aothoriMs  Judgement  against  them  severally;  and 
in  such  a  case,  a  plaintiff  declining  to  take  judgement  by  default  against  0Re» 
amounts  to  a  discontinuance  as  to  him. 

The  ob^etioii  that  a  judgMnettt  eaanol  he  glren  ag^nstthe  eoiMignte  hrIms 
he  racenrea  the  gooda»  cannot  be  w^ged  when  tlie  latter  hae  sued  for 
damages  lor  the  noadeliyefy  of  the  goods. 

The  oei^tein  has  a  right  to  deman4  of  the  coni^ee  thai  be  sigpi  an  ayeoige 
bond  before  delivery  of  the  goods* 

The  petition  set  forth,  that  the  plaintifi^  as  master  of  the 
brig  Sabat,  had  a  lien  or  privilege  upon  a  quantity  of  ice 
shipped  bj  one  Lang,  at  Boston^  as  the  cajrg|[||Of  said  vessel, 
and  coasigned  to  the  defendant  in  New-Orleaa^tbelattl^r 
pajing  freight  for  the  same.  That  upon  the  arrival  of  the 
vessel  the  consignee  was  dulj  notified;  but  refused  to  receive 
the  ice  or  pay  the  freight.  It  concluded  with  a  prajev  that 
an  attorney  might  be  appointed  to  represent  Lang;  that  &e 
defendant  be  cited  to  answer,  and  that  the  ice  should  be 
seized  and  sold  to  satisfy  the  freight.  An  attorney  was 
accordingly  appointed  to  represent  Lang,  but  declined  to 
act;  and  the  suit  proceeded  against  die  defendant  alone^  who, 
in  his  answer,  averred,  that  the  plaintiff  refused  to  deliver 
tiie  ice  mentioned  in  the  petition,  and  by  his  careless  conduct 
in  the  transportation  of  the  same,  had  damaged  the  respondent 
to  a  large  amount,  which  was  clailkied  in  reconvention. 

On  the  merits  there  was  judgement  for  the  plaintiff,  and 
the  defendant  appealed. 

Schmidt^  for  appellant,  made  the  following  points: 
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L  The  caase  having  been  tried  without  askj-  issae  as  to  EMmur  Dm. 
Lang,  of  whose  defence  Bartlett  had  an  undoubted  right  to  * 

avail  himself,  judgement  must  be  reversed  and  (be  cause        ^^^ 
remanded^  Bi^ATLSTT. 

3.  Tlie  judgement  is  erroneous,  in  as  math  as  the  petitioner 
prajm  Ibr  payment  of  (height  oat  of  the  proceeds  o(  the  sale 
of  the  ice,  and  it  is  person^  against  Bs^ett^ 

3.  Judgement  is  erroneous,  because  appellant  was  con- 
signee etily,  and  as  sach,  not  liable  for  the  freight,  nnless  he 
had  received  the  cargo.    Abbot  <m  Shippings  p*  385« 

Cnttv/ofd^  anUra: 

L  It  is  not  materiid  to  Baitiett  whefher  an  issue  was  ntade 
between  the  plaintiff  and  Lang,  as  he  is  not  affected  thereby. 
All  that  the  plaintiff  could  do  was  to  make  him  a  party,  and 
have  counsel  assigned  Mm  as  an  absent  defendant;  and  tlds, 
if  objecticMiable,  should  have  been  excepted  to. 

S*   The  answer  in  reconvention  of  Bartlett,  id  which  he 

alleges  himself  to  be  the  owner  6f  the  ice,  the  prayer  of  the 

plaintiff  Ibr  general  relief,  &c.,  entitle  him  to  the  judgemelit. 

'    3.    The  judgement  is  not  against  Bartlett  as  consignee  of 

the  ice^  bat  as  owner. 

PosTEB,  J.,  delivered  the  opinion  of  the  court. 

This  action  was  brought  against  the  defendant,  and 
anoilier  person,  Lang,  who  is  stated  to  be  a  nonresident. 
An  attorney  Was  appointed  to  the  latter,  who  foiled  to  plead; 
and  the  suit  proceeded  against  the  defendant,  Bartlett,  until 
judgement  was  rendered  against  him,  from  which  judgement 
he  has  appealed. 

The  petition  states,  that  the  plaintiff  is  master  of  the  brig 
Sabat,  and  that  he  has  a  lien  or  privilege  for  freight, 
amounting  to  six  hundred  and  fifty  dollars  on  a  quantity  of 
ice  which  was  shipped  from  Boston  to  New-Orleans,  by  John 
Lang,  and  consigned  to  J.  Bartlett.    It  further  avers,  that 
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EijTBRir  Diff.  the  petitioner  has  notified 'tiie  consigDee  of  bit  readiness  to 
^  deUver  the  cargo,  but  that  he  refuses  to  receive  it» 
COLS  That  the  ice  is  liable  to  waste  and  injurj,  wherefore  the 

BARTLXTT.    petitioner  prays  it  may  be  sold  and  that  judgement  be  ren* 
dered  agednst  the  defendant;  which  judgement,  it  is  prayed, 
may  be  satisfied  out  of  the  proceeds  of  the  sale  of  the  cargo* 
The  defendant  and  appellant  answered  by  averring,  that 
the  plaintiff  had  refiised  to  deliver  the  ice,  and  had  delayed 
so  long  on  the  voyage,  and  transported  the  cargo  so  negli- 
gently, that  he  was  not  entitled  to  th^  freight.    The  answer 
concludes  by  a  prayer  in  reconvention;  it  avers,  that  the 
defendant  has  sustained  damage  to  the  amount  of  one  thousand 
Where  two  ^^®  hundred  dollars  by  the  plaintiff's  violation  of  his  contract, 
persons  are  su-       The  first  objection  to  the  correctness  of  the  judgeqnent 
the     petition  rendered  below,  is  that,  as  the  plaintiff  commenced  his  action 
flTe^m^Vo'^be  J*^"^*'3^   against   the   consignor  and    consignee,    he  cannot 
jointly  respon-  recover  separately.    We  think  he  may.     The  petition  does 

sible,  it  autho-  ^,  ''       ,        .  .     ,  -^  .,  _         ,  ,      .      j 

rizes  judge-  not  state  them  to  be  jointly  responsible..  It  authonzcd 
them  several-  judgement  against  them  severally;  and  the  plaintiff  had  a 
ly,  and  in  such  jjgtht  to  discontinue  as  to  one.     This  he  did,  virtually,  by 

a  case,  a  plain-     *^  . 

tiff  decuning  declining  to  take  judgement  by  default  against  the  consignor, 
mem  \y"  ^Z  ^^^  sccond  is,  that  judgement  cannot  be  given  against  the 
fault     against  consifiTnee  unless  he  receives  the  eoods.     The  appellant,  in 

one,   amounts  ^  °  ^*    ^ 

to  a  discontin-  our  opinion,  cannot  urge  this  objection  after  suing  for 
hiiQ,  damages  for  the  non  delivery  before  he  paid  the  freight, 

that^  a'^'^'ud^"  Such  a  right  could  only  be  exercised  by  the  owner.  See 
ment*  cm^  Story's  Abbott^  (ed.  1829,)  216, 286. 

gainst  the  con-  The  third  is,  that  the  captain  connected  with  his  o£fer  to 
he receivesUie  deliver,  a  demand  on  the  defendant  to  sign  an  average 
goods^  cannot  bond,  and  that  he  had  no  right  to  make  this  condition.    It  is 

be  urged 

where  the  Tat-  believed  by  us  that  he  had.  It  is  stated  in  Abbott  to  be  a 
^am^es^  for  commercial  usage,  and  his  annotator  in  this  country,  judge 
thenondeiive-  Story,  does  npt  state  our  law  or  custom  to  be  different. 

ry  of  the  goods.  "^ 

The  captain  Chancellor  Kent  states  the  English  rule  in  his  commentaries 
demand^of  the  without  qualification.  It  appears  to  us  reasonable  and  to  rest 
h^"r^an  ave-  ^^  *^®  Same  principles  as  the  right  of  the  captain  to  refuse 
rage  bond  be-  delivery  until  the  freight  is  paid.  Story's  Abbott^  246.  3  Kenfs 

fore    delivery  ^         ,q^ 
of  the  goods.     vXW*»  IcfO. 
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On  the  merits  of  the  case,  both  in  relation  to  the  claim  of  Eastuut  Dit. 
the  plaintifl^  and  that  of  the  defendant  in  reconvention)  we         ' 
concur  with  the  judge  of  the  first  instance*  '^^^'^ 

cbapixr's  C(^- 

It  is^  therefwOf  ordered^  adjudged,  and  decreed,  that  his 
judgement  be  aflEurmed,  with  costs. 


DAVIS  vs.  CHAPIER'S  CURATOR. 

APPEAL  FROM  THE  COIHtT  OF  PROBATES  OF  ffEW-ORLEANS. 

Wliere  Iht  Mtete  hw  been  ietCled  up,  aed  the  cuntor  aftd  ettomej  for  tbe 
htSn  ragnlariy  dtoBharged  withoat  oppoaitlaB,  itny  do  (ooger  npnaeni  the 
•uooeaion  orMn. 

* 

Mathbws>  J*,  delivered  the  opinion  of  the  court. 

In  this  case,  the  plaintiff  (having  been  constituted  universal 
heir  and  legatee  and  appointed  testamentary  executor  by  the 
deceased)  sues  to  obtain  a  judgement  to  annul  an  act  (by 
which  the  testator  revoked  the  will  alleged  to  have  been 
made  as  above  stated)  on  the  ground  of  insanity  in  the  de- 
ceased at  the  time  he  made  the  revocatory  act. 

The  court  below  decided  against  tiid  petition  of  the  plain-      where  the 
ti£i;  and  from  tiie  judgement  thus  rendered  he  appealed.         Llul^d^up!^d 

Previous  to  taking  the  appeal  the  estate  had  been  settled  ^e,     curator 

and    attorney 

up  by  the  curator  and  paid  over  to  persons  who  appeared  and  for  the  heirs  re- 
claimed  as  heirs,  and  he  and  the  attorney  for  the  absent  heirs  fhamd  with^ 
were  discharged  ftom  their  offices  and  performance  of  any  fur-  ?°^  opnosition, 

°  J-  ^  tbgy  nQ  longer 

ther  duties  concerning  said  estate.  Having  been  thus  regularly  represent  the 
discharge^  without  opposition  on  the  part  of  the  plaintiff,  we  bei^"^'^*^ 


ISA 
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Eastxsv^ii.  are  of  opinion  tiial  they  no  kmiger  represented  the  raoceaaion 
—  or  the  heirs,  and  contequendy  are  not  legally  made  parties 


wiTHXRfl     to  this  appeal. 

'WlTHSRt*8 

£XXCCTOBS. 


It  is,  therefore,  ordered,  aidjodged,  and  decreed,  that  this 
appeal  be  dismissed,  at  the  cods  of  the  appellant 

M'Millen^  for  appellant.    Preston^  for  appellee. 


WITHERS  vf.  WITHERS'S  EXECUTORS. 


APPXAX.  FBOH  TKX  COURT  OF  PROBATXS  OF  KXW-ORLKAV8. 


Where  tbe  ttme  iadMdaal  «oU  u  executor  oC  an  estatil  end  ewMor  ef  a 
uiiior  to  whom  part  of  that  estate  devolve^  he  eannot  charge  the  au*or 
with  fees  paid  to  counBel  for  adyiee  and  aid  to  him  aa  curator,  wlieB  full 
compensatioii  has  been  chargedforprofeiuonal  aarirtance  to  him  in  hisqnality 
of  eiecutor,  and  the  •itaation  of  the  estate  called  fer  no  diitiact  and  inde- 
pendent employment  of  counsel  for  tlie  curator. 


■ 

The  fects  are  stated  in  the  opinion  of  the  coort 
by  Martin,  J. 


This  case  was  remanded  firom  this  court  to  that  of  probates, 
with  directions  to  the  judge  to  take  an  account  of  monejrs 
paid  to  or  for  the  plaintiff,  by  one  of  the  executoiv,  who  had 

# 

also  been  her  curator  ad  bona;  to  deduct  the  amount  ihun  her 
share  of  the  estate  in  the  hands  of  the  defendants,  and  give 
judgement  against  them  for  the  balance.  From  the  decision 
of  the  Court  of  Probates  the  plaintiff  has  appealed* 

The  record  shows  that  on  the  return  of  the  case  to  tbe 
Court  of  Probates,  the  defendant  was  called  on  to  exhibit  an 
account  of  his  disburseoients  and  advances  $  wbereupoik  be 
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produced  an  account,  in  his  <nm  indtvidoal  name,  against  tbe  ^^**"q^' 
in  wUcli  he  credited  her  forhcrflhareof  the  balance  = 


of  tiie  estate  in  the  hands  of  the  executors,  and  debited  her 
with  themonejsdishuEsed  for  or  paid  to  herewith  his  conmission 
on  her  preaomed  terrenne  daring  twa  years  and  one-half^  and 
a  tarn  of  five  huadted  dollars  paid  ibr  professional  services  in 
the  affairs  relating  to  the  curatoisfaip*  He  prayed  that  this 
account  rndgfai  be  homologated  as  that  of  the  cunUorship,  and 
&at  on  his  paying  the  bataocet  his  bond  might  be  cancelled 
and  die  «ior^;age  on  his  estate  raised* 

The  plaintUf  made  opposidon  to  the  allowance  of  Hbe 
charge  for  commissions  and  that  for  profesrfonal  services. 
The  fint  was  abandoned,  and  the  last  allowed,  and  judge- 
ment was  gwea  as  the  de£^idant  had  prayed. 

The  plaintiff's  counsel,  in  this  court,  has  complained  that 
the  Court  of  Probates  deviated  from  the  instructions  of  fliis 
court,  which  were  to  give  judgem^it  against  all  the  defen^ 
dawtsin  tte  case,  according  to  the  prayer  of  the  petition  and 
die  Mttureckf  the  actaoo.  He  has  also  contended  that  she  had 
not  one  cent  of  property  (during  ihe  eight  months  in  which 
she  had  a  curator)  tiiat  eoaJd  re^fuice  the  attention  or  cave  of 
such  an  officer^  much  less  diat  could  re<{uire  any  appUcation 
to  counsel  fer  advice  or  assistance. 

The  connsel  has  shown  that  the  letters  testamentary  bear 
date  of  the  17th  of  September,  18S^  and  those  of  curatovship 
of  the  S3d  of  the  same  mohtb;  that  in  May,  1890,  the  plaintiff 
was  emancipated  by  her  marriage,  a  circumstance  which  was 
known  tO'  her  curator  early  in  the  following  month.  So  diat 
the  curatorshi]^  expired  in  June,  and  the  testamentary  yeari» 
September,  IffSQ^  And  afterwards,  the  plaintijB^  having  do 
account  to  require  from  tiie  curator,  instituted  the  present 
sint  against  tfte  executors,  for  her  share  of  the  balcmce  of  the 
estate  in  their  hands* 

They  made  a  charge  against  her  for  her  proportion  of  a 
sum  of  three  thousand  six  hundred  dollars,  which,  under  the 
sanction  of  the  Court  of  Probates,  they  had  agreed  to  pay  to  a 
gentleman  of  the  bar,  for  all  his  services  rendered  and  to  be 
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EA«TiBir  Dm.  rendered  durine  the  settlement  of  the  estate,  and  she  sub- 

'  mitted  without  a  murmur  to  bear  her  part  of  an  additional 

wiTBBR»     charge  of  one  thousand  dollars,  which  the  exeetitors,  without 

wiTHBM'i     any  appearance  of  the  least  necessity  or -use,  paid  to  another 

gentleman,  the  counsel  in  the  present  action ;  and  it  has  been 

contended  she  cannot  now  be  expected  to  pay  any  thingaa»re 

on  the  score  of  lawyers'  fees. 

The  opposite  counsel  has  answered  that  he  argued  the 
present  case  when  first  before  us  daring  the  last  wiliterf  and 
although  the  executors  were  the  nmooinal  defendantsy  the  one 
of  tfaeu  who  bad  been  the  curator  of  the  plaintiff  was  alone 
interested  in  the  action,  and  on  him  only  the  counsel  con- 
sidered himself  as  having  a  claim  for  remnneratioB;  and  he 
has  referred  us  to  the  judgement  of  the  Court  of  Probates  for 
the  law  of  the  case* 

The  plaintiff  brought  the  present  action  against  the  execu^ 

tors;  and  as  they  all  subscribed  the  account,  and  are  jointly 

and  severally  answerable,  we  cannot  on  the  mere  assertion  of 

the  samiTindi^  Counsel,  admit  that  his  compensation  is  exclusively  to  be 

vidua!  acts  as  charged  to  the  executor  who  was  the  plaintiff's  curator,  so  as 

executor  of  an  ^  r  t 

estate  and  cu-  to  make  it  a  charge  in  regard  to  the  affairs  of  the  curatorahip* 
m>r  ^o  whom  ^  ^  ^^  ^^  o^  ^^  cBBe^  the  judgement  informs  us,  that 
part  of  that  es-  ^{j^  tutorship  accounts  are  rendered  at  the  expense  of  the 

tatc  devolves,  *  ^ 

he  cannot  minor,  and  the  tutor  advances  the  expenses*  Tins  is  unide- 
norwith^fees  niable;  but  in  the  present  case  the  curator  received  nothing, 
Kr1i*dv^ce  and  ^^*^  ^^  nothing,  had  nothing  to  act  upon;  he  had  therefore 
aid  to  him  as  no  accouut  to  render.  It  is  true,  the  person  who  was  at  once, 
full  compensa-  during  eight  months,  executor  of  the  deceased  and  curator  of 
chw^d  ^7oT  ^®  plaintiff  (having  in  the  former  capacity  funds  of  the  estate 
professional     jn  his  hands)  advanced  a  sum  of  about  three  hundred  and 

assistance     to  ^y, 

him  in  his  fifty  dollars  for  the  plaintiff,  which  in  the  present  suit  he  has 
cutor^and  the  ^^®^  credit  for  ou  the  share  of  the  plaintiff,  in  tiie  executor's 
situation  of  the  hands,  which  has  been  allowed,  on  the  motion  of  a  counsel* 

estate     called 

for  no  distinct  evidently  that  of  the  executor's,  and  to  the  remuneration  of 
dent  'rmp^yl  ^hich  the  plaintiff  has  contributed. 

"f  ?  ^th^^"**  ®"*  ^^^  judgement  states  the  executor,  who  was  curator, 
iiitor.  has  not  received  €uiy  commission  as  curator,  has  given  bond 
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witti  a  heavy  peaalfy,  and  his  estate  has  been  mortgaged.  Eastiern  Dis. 
Trouble  must  attend  the  procuring  the  cancelling  of  this  bond  ' 

andtheraisingof  themortgage^and  forthisfive  hundred  dollars  ^"''^ 
are  a  reasonable  compensation.  The  cancelling  of  the  bond  cALDWKtr. 
and  the  consequeiit  raifiation  of  the  mortgage,  had  they  been 
ojqposed  by  the  minor,  would  have  auth(»ized  the  curator  to 
employ  counsel  for  rembylng  obstacles  illegally  thrown  in  his 
way.  Bat  the  most  groundless  apprehension  cannot  justify 
useless  disbursements  of  a  minor's  money.  In  the  present  case 
the  legal  disbursements  for  the  minor  have  been  adjusted  in 
the  present  suit,  to  the  costs  of  wMch  she  has  contributed. 
It  is  not  pretended  that  the  curator  received  or  could  have 
received  any  money  of  hers.  The  surrender  of  his  land  and  the 
radiation  of  the  mortgage  are  the  necessary  result  of  tiie  final 
judgement,  and  the  plaintiff  cannot  be  charged  to  additional 
costs  therefore. 

It  is,  therefi>]*e,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  Court  of  Probates  be  annulled,  avoided,  and 
reversed;  and  it  is  further  ordered,  adjudged,  and  decreed, 
that  the  plaintiff  recover  from  the  defendants  the  sum  of  forty- 
three  thousand  eight  hundred  and  one  dollars,  all  costs  to  be 
paid  by  the  estate,  except  those  of  the  appeal^to  be  borne  bv 
the  appellee. 

S^hersy  for  appellant.     Sltdell,  for  appellee^ 


CUNE  ts.  CALDWELL. 

APPEAL  FROM  THE  PARISH  COURT  OF  REW-ORLBAKS. 

Whftre  the  (act  of  luage  U  submitted  to  a  jury  and  two  veidicts  are  found  in 
favor  of  a  paracnlar  usage,  their  estimate  of  the  testimony  wiU  be  presumed 
to  be  correct 

18 


A 


138  CASES  IN  THE  SUPREME  COUKT 

Eastsbv  Dif.      The  fiicts  are  stated  in  the  opinkm  ofilie  couit.  deUwned 

June,  1832.    .      ^,  . 

-  by  Matbbws,  J. 

CUHB 

cALDWBu..  In  this  case,  the  pkdntiff  daimB  damages  for  an  alleged 
breach  of  a  contract  entered  into  between  him  and  the  defea* 
dant,  committed  by  the  latter.  The  former  being  a  rope. 
dancer  by  profession^  made  an  agreement  with  the  defendant^ 
who  is  the  manager  of  a  theatre  in  New-Oileans,  to  play  two 
engagements  of  six  ni^ts  each,  commencing  on  a  certain 
day,  &c«  apd  as-  a  compensatioQ  or  payoient  £>r  his  per- 
formance, the  manager  agreed  that  the  actor  should  share  the 
surplus  of  each  night's  receipts,  two  hundred  and  fifty  doUan 
being  first  deducted,  and.  should  be  entitled,  to  one  clear  half 
of  the  seventh  and  fourteenth  nights  for  his  benefit* 

The  petitipner  alleges  that  this  contract  was  subsequently 
so  modified  by  consent  of  the  parties,  as  to  reduce  the  time  of 
performance  to  one  term  of  six  nights  and  a  benefit,  which 
he  was  ready  and  willing  to  complete,  but  was  prevented  or 
excused  from  so  doing  by  the  c^Hiduct  of  the  defendant,  who 
refused  to  conq>ly  widi  his  part  of  the  agreement,  and  would 
not  divide  the  profits  as  stipulated,  d^. 

In  consequence  of  repeated  trials  of  the  cause  in  the  court 
below,  the  record  exhibits  the  verdicts  of  three  juries,  two  in 
favor  of  the  plaintiff  and  one  for  the  defendant*  The  last 
verdict  for  the  plaintiff,  in  which  his  damages  were  assessed  at 
nine  hundred  dollars,  is  that  on  whjch  the  judgement  from 
which  the  defendant  took  the  present  appeal  is  based. 

The  evidence  of  the  case  shows  that  the  ccmtract  as  above 
stated,  was  made  in  the  city  of  New- York.  That  in  pursuance 
thereof,  the  plaintiff  came  to  New-Orleans  and  performed 
one  night.  On  the  second  night  of  his  performance,  or  some 
time  during  that  day,  he  received  a  letter  from  the  defendant, 
in  which  the  latter  offei^ed  to  him  the  privilege  of  curtailing 
his  engagement  as  many  nights  as  he  might  think  proper  and 
to  take  his  benefit  earlier  than  was  stipulated  in  the  contract. 

This  letter  bears  date  on  the  90th  of  February,  1830.  No 
written,  answer  was  given  to  it  until  the  sixth  of  March 
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fi>llofiPiag,wlien  (he  pUdntiff  acceded  toliie  proposal  of  short*  Emtsm  Dis. 
ening  tbe  time  of  peWbrmance,  bj  oimtttag  the  last  term  of 
aiiL  nights  and  the  benefit  on  -the  fiMirteenth,a8  agreed  to  in  the  ^^^^ 
original  contract.  In  the  tnean  tkne^  the  defendant  seems  to  caldwxix. 
have  changed  his  mind^  and  reiiised  to  modify  the  contract 
accordiiig  to  his  fMrppootion  of  the  20th  of  Febmarj.  The 
testimcNfty  of  several  witnesses  was  taken  to  show,  that  on  the 
very  day  of  the  proposed  curtailment  of  tbe  engagement  the 
parties  agreed,  verbally,  to  the  arrangement  which  wonld 
result  irom  the  correspondence  between  them  as  contained  in 
their  letters  of  the  2Qth  of  February,  and  sixth  of  March* 
The  testimony  on  this  subject  is  somewhat  contradictoiy,  but 
the  whale  taken  together  may  fairly  induce  a  belief  that  the 
original  contract  was  so  modified,  by  subsequent  ccmsent  of 
the  parties,  as  to  reduce  it  to  a  single  term  of  six  nights  and  a 
benefit.  Although  this  point  in  the  cause  was  much  debated 
during  the  argument,  we  are  of  opinion  that  it  can  have  but 
little  weight  in  deciding  the  present  contest.  Adimtting  the 
period  far  which  the  plaintiff  stipulated  to  perform  to  have 
been  shortened  by  mutual  consent,  the  principles  of  tbe  con- 
tract were  not  altered  in  any  other  respect.  The  main,  if 
not  the  sole  question  in  the  case,  must  be  solved  by  ascer- 
taining which  of  the  parties  vidated  the  contract,  or  in  other 
words,  which  of  them  first  failed  to  fulfil  the  obligations 
imposed  on  him?  The  principal  stipulations  in  the  agree- 
ment have  been  already  stated;  by  these  it  appears  that  the 
defendant  agreed  or  promised  that  tbe  plaintiff  should  share 
the  surplus  of  each  night^s  receipts,  two  hundred  and  fifty 
dollars  being  first  deducted,  and  that  the  latter  should  have ' 
one  clear  half  of  the  profits  of  the  nights  allowed  for  his 
b^tefit. 

It  is  contended  on  the  part  of  the  appellee,  that  this  should 
be  viewed  as  a  contract  of  partnership.  We,  however,  think 
it  to  be  rather  one  of  hiring  of  services,  and  in  this  respect  it 
will  be  considered.  The  circumstapce  of  the  manner  in 
which  the  actor  was  to  receive  remuneration  or  payment  for 
his  performances,  by  an  allowance  of  a  share  in  the  profits 
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^  jIS^isS**'  gained  by  diem,  although  it  makes  a  sKght  change  in  the 

*  ordinary  contract  of  hiring  for  fixed  and  certain  wages,  does 

CLI5K       not  create  one  essentially  difierent.    Overseers  of  plantatioiu 

cAuiwiLL.    are  frequently  hired  on  the  express  condition  of  receiving 

in  lieu  of  a  certain  salaiy,  a  portion  of  die  profits  arising  fitMn 

crops,  &c«,  but  <Hi  that  account  it  is  believed  that  they  ought 

not  to  be  considered  as  in  partnership  with  the  owners  of  die 

property  used  to  produce  the  crops. 

In  the  contract  now  under  consideration,  there  is  no  express 

stipulation  that  die  profits  arising  from  the  performances  of 

the  player,  should  be  divided  nightly  between  him  and  the 

proprietor  and  manager  of  the  theatre.    Whether  the  latter 

was  bound  to  settle  and  divide  or  pay  daily,  is  left  doubtful  by 

the  terms  of  the  agreement.    Perhaps  a  just  interpretation  of 

the  contract,  independent  of  usage  as  applicable  to  such  cases, 

would  authorize  the  performer  to  demand  payment  of  his 

earnings  of  each  and  every  night,  so  soon  as  they  were 

received  by  the  promisor. 

Where  the      The  record  contains  contradictory  evidence  in  relation  to 

8abmitte?to  a  ^^  custom  and  usage  of  theatres,  as  they  regard  contracts 

jury  and  two  similar  to  that  of  the  parties  to  this  action.     The  verdicts 

verdicts      are  * 

found  in  favor  of  two  juries  being  in  favor  of  the  plaintiff;  and  as  the  fact 
usageV^  their  of  usage  was  submitted   to  their  consideration,  it  must  be 
TiMtil^ony^Jlill  Presumed  that  their  estimate  of  the  testimony  favored  the 
be    presumed  usage  of  daily  payments  in  cases  like  the  present.    See  Xr. 
'  C  arts.  58 — 61.     Admitting  this  as  true,  the  evidence  shows 
that  the  defendant  was  the  first  to  refuse  performance  of  his 
promises  under  the  contract;  and  rendered  himself  liable  to 
all  the  consequences  of  such  refusal,  which  the  jury  have  esti- 
mated as  having  been  injurious  to  the  plaintiff  to  the  amount 
of  nine  hundred  dollars,  and  found  a  verdict  accordingly.  We 
discover  nothing  in  this  verdict  and  the  judgement  of  the  court 
below  which  can  be  considered  as  erroneous,  except  the 
allowance  of  interest  on  the  amount  adjudged.     The  demand 
was  clearly  unliquidated,  and  being  such,  no  interest  should 
have  been  allowed.    Sec  C.  P.  art.  554. 


V 

i 


MORGAN  (SYNDIC)  v$,  DAVIS. 

APPSAL  FROM  THX  PARISH  COCRT  OF  RXW-ORLXAirS. 

The  creditors  of  the  vendor  cannot  make  ose  of  the  right  of  redemption. 

Where  a  sale  b  attacked  as  simulated  and  entered  into  with  a  view  of  de-^ 
franding  creditors,  the  plaintiff  must  show  that  he  was  a  creditor  at  the  time 
the  conveyance  was  made. 

The  syndics  of  an  insolvent  may  bring  all  actions  which  relate  to  the  property 
ceded,  but  they  do  not  represent  him  for  matters  which  are  exclusively 
personal. 

The  facts  are  stated  in  the  opinion  of  the  court  delivered 
by  Porter,  J. 

The  insolvent,  a  considerable  time  previous  to  his  failure, 
made  an  absolute  bill  of  sale  to  the  defendant,  of  two  lots  of 
ground  and  a  house  erected  thereon.  The  next  day,  by  act 
soiis  seingprivi,  it  was  agreed  between  the  parties,  that  Rey- 
nolds might  take  the  property  back  at  any  time  within  four 
years,  on  the  condition  that  he  paid  a  certain  stipulated  rent 
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It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the  SASTsaH  Dis. 
judgement  of  the  P&rish  Court  be  avoided,  reversed,  and  , 

annulled,  and  the  verdict  set  aride;  and  proceeding  herein       "omaii 
to  give  such  judgement  as  ought,  in  our  opinion,  there  to  have       iutv. 
been  given,  it  is  further  ordered,  adjudged,  and  decreed,  that 
the  plaintiff  and  appellee  do  recover  from  the  defendant  and 
appellant  nine  hundred  dollars,  with  costs  in  the  court  below; 
those  of  this  court  to  be  borne  by  the  appellee. 
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EAiTEBir  Bis.  fer  the  houfle  and  lota,  the  occupation  of  which  he  continaed 
^^       '—  in,  and  that  he  returned  the  purchase  money* 
■oBfukv  From  a  paper  produced  in  evidence,  which  was  executed 

D4TV.  between  the  parties  previouB  to  the  bill  of  sale  being  passed, 
as  well  as  from  other  evidence  in  the  cause,  we  are  satisfied, 
ibat  when  the  absolute  deed  of  sale  was  executed,  it  was  the 
understanding  of  the  paiHes,  and  made  a  part  of  their  agree- 
ment, that  the  act  eous  seing  prive^  conferring  on  the  vendor 
the  right  of  redemption,  should  also  be  signed  bj  them*  It 
The  cradi-  ^^^  therefore  a  vent  d  rStnerSj  and  by  the  2563d  article  of  the 
tors  of  the  ven-  Louisiana  Code  the  creditors  of  the  vendor  cannot  make  use 

dor       cannot 

make  use    of  of  this  right  of  redemption. 

dempuon.  If  we  consider  the  transaction  in  the  only  other  point  of 

Where  a  sale  view  of  which  it  is  susceptible,  namely,  that  it  was  simulated 
slmoiated  and  ^^^  entered  into  for  the  purpose  of  defrauding  creditors,  there 
wiS'^a  4ew  *®  equally  as  fatal  an  objection  to  the  plaintiff's  right  of 
of  demanding  recovery.    They  do  not  show  they  were  creditors  at  the  time 

creditors,    the 

plaintiff  must  the  conveyance  was  made. ' 

w^n  S^dito?  It  ^^  ^^^^  ^^S^^  i°  ^8  ^^^^  ^^^  *e  syndic  of  the  insol- 
at  the  time  the  venf  s  estate  represents  the  insolvent,  and  can  bring  all  actions 

conveyance 

was  made.       in  which  he  is  personally  interested.     We  do  not  know  of  any 
The  syndics  j^^  which  confers  such  authority.     Syndics,  it  is  true,  may 

of  an  msolvent  ,  •   •      i      .       /  .  « 

maj  brin£  all  bring  actions  in  which  the  insolvent  has  an  interest.  Such 
relate" tcT  the  ^^e  all  those  which  relate  to  the  property  ceded,  for  he  is 
5T**bS  th*^  entitled  to  the  overplus  after  his  debts  are  paid.  But  they 
do  not  repre-  do  not  represent  him  for  matters  which  are  exclusively  per- 
matters'  which  8onal.     They  are  not  his  legal  assignees  of  a  right  of  this 

ITp^'IS:""  description. 

It  is,  therefore,  ordered,  adjudged,  and'  decreed,  that  the 
judgement  of  the  Parish  Court  be  annulled,  avoided,  and 
reversed;  and  it  is  further  ordered,  adjudged,  and  decreed, 
that  there  be  judgement  for  defendant,  as  in  case  of  nonsuity 
with  costs  in  both  courts. 

JMcCbiei,  for  appellant.     Hennen^  for  appellee. 
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Easvbbs  Di8. 
UNDNER  V8.  GOLDEI<f BOW.        ^  J^me,  1832. 


LXNOirXB 
ATnxi^  YltOM  THS  COURT  OF  PROBATX0  OV  HKW-ORLKAirS.  |^^ 


OOLDB9BOW. 


A  debtor  to  a  taoeession  iHU  be  eonsdeied  in  that  light,  althea§^  he-  depositee 
the  money  in  tlie  Court  of  Probates. 

An  appUcentfor  the  cunutorsliip  of  a  saoceeuon,  who  is  not  indebted  thereto^ 
will  bt  preferred  to  one  who  ia. 

The  parties  in  this  case  were  applicants  in  the  court  below 
for  the  curatorship  of  a  vacant  succession.  The  drst  appli- 
cation was  made  by  the  appellee,  who,  it  appeared,  was  largely 
indebted  to  the  estate,  but  upon  his  depositing  the  money  the 
court  a  qua  decided  in  his  favour.  From  this  judgement  the 
present  appeal  was  taken. 

Mathews,  J.,  delivered  the  opinion  of  the  court* 

Application  was  made  by  the  plaintifi*  to  obtain  the 
appointment  of  curator  to  the  vacant  succession  of  a  penson 
called  M organsten,  who  died  on  the  18th  of  February  last. 
A  petition  for  this  purpose  was  filed,  by  the  applicant,  in  the 
court  below,  on  the  20th  of  that  months  and  opposition  to 
his  claim  was  made  by  the  defendant  on  the  24th.  Judge- 
ment was  rendered  favorable  to  the  pretensions  of  the 
former,  from  which  the  opponent  appealed. 

It  appears  by  the  evidence  that  the  claims  of  these  parties 
are  based  principally  on  the  friendship  and  intimacy  which 
existed  between  each.of  them  and  the  deceased  during  his  life- 
time, and  the  acquaintance  which  they  have  with  his  heirs  who 
are  absent  from  die  state.  In  these  respects,  the  testimony 
shows  them  to  stand  nearly  on  equal  ground,  and  if  there 
were  no  other  circumstances  in  proof  which  ought  to  affect 
their  situation,  it  is  believed-  that  the  judgement  of  the  Court 
of  Probates  which  preferred  the  first  applicant,  should  not 
be  disturbed.   But  it  is  shown  that  the  plaintiff  was  a  debtor 
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E^TBiw  Dii.  to  Ihe  intestate  at  the  time  of  his  decease,  for  a  considerable 

..  sum  of  money,  which  it  is  alleged  he  held  but  in  deposite, 

LUTDNER      and  which  was  subsequently  changed  into  a  loan,  on  which 

GOLDsirsow.    the  borrower  bound  himself  to  pay  eight  per  centum  per 

A  debtor  to  a  aonum.    For  the  purpose  of  avoiding  the  effect  which  his 

succession  will  '  ^ 

be  considered  situation  as  a  debtor  to  the  succession  might  produce  on  the 
fdthough  he  ^^g^ity  of  his  claim  to  the  curatorship,  he  deposited  the 
deposites  the  money  owing  in  the  Court  of  Probates.    This  act,  we  are 

money  in  the  jo  -7 

Court  of  Pro-  of  opinion,  could  not  dissolve  his  obligation  as  a  debtor  and 
destroy  his  accountableness  to  the  heirs  or  representative  of 
the  succession  to  which  he  was  indebted,  as  there  was  no 
person  authorized  to  call  him  to  account  and  give  acquittance 
for  any  sum  which  might  be  received  in  payment. 

In  examining  the  case  we  shall,  therefore,  consider  the 
appellee  as  a  debtor  to  the  estate  of  which  he  claims  the 
curatorship. 
An  applicant      Amongst  the  causes  of  preferences  allowed  by  law  to  an 

Ibr  the  curator-  1.  >•        ,         .*.  i 

ship  of  a  sue-  applicant  for  the  office  of  curator  to  a  vacant  estate,  the 
noT'^bi^bted  interest  which  a  creditor  may  have,  is  one.  Creditors  are 
thereto,    wUi  to  be  preferred  to  those  who  are  not.    i.  C.  art.  1114. 

be     prefenred  * 

to  one  who  is.  We  do  not  find  that  the  law  absolutely  excludes  a  debtor 
to  a  succession  from  being  appointed  curator;  but  it  seems 
to  us  to  be  a  just  inference  in  reasoning  by  analogy,  that  if 
creditors  are  to  be  preferred  to  persons  who  are  not  such, 
the  latter  ought  to  be  preferred  to  debtors. 

Another  reason  why  this  should  be  the  case,  and  which  we 
believe  to  be  sound,  is  that  adduced  in  argument  by  the 
counsel  for  the  appellant,  i.  e.  that  a  debtor  being  account- 
able to  the  officer  appointed  to  administer  a  vacant  estate, 
if  he  be  made  that  officer,  the  absurdity  would  take  place  of 
a  man  rendering  an  account  to  himself,  and  that  when  the 
interest  of  third  persons  were  concerned.  It  is  not  probable 
that,  in  such  a  situation,  he  would  call  himself  to  a  very 
strict  account. 

According  to  all  the  facts  and  circumstances  of  the  case, 
as  they  appear  on  the  record,  we  are  of  opnion  that  the 
Appellant,  Lindner,  should  be  appointed  curator  of  the 
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suGceadon  of  the  deceased  Morgaasten,  in  preference  to  the  ^'''*"?^'*- 
appellee,  Goldeubow.  ~ 


It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
jadgeiBent  of  the  Court  of  Probates  be  avoided,  reversed,  and 
annulled,  and  it  i&  further  ordered,  adjudged,  and  decreed, 
that  the  cause  be  remanded  to  that  court  with  instructions  to 
appoint  the  appellaat  curator  to  the  vacant  estate  of  Mor- 
gansten,and  to  do  all  things  else  relating  thereto,  as  required 
by  law. 

Preston^  for  appellant.     Roselius^  for  appellee. 


CHEW  ET  AL.  w.  KEENE, 

AfPBAL  FftOM  THE  COURT  OP  THE  PIRST  DISTRICT. 

When  the  Supreme  Court  are  of  opinion  that  the  (eatimony  does  not  suppoK 
a  fact  assomed  by  the  judge  a  fM0,  the  judgement  of  the  latter  wilt  he 
revened. 

The  facts  are  stated  in  the  opinion  of  the  court,  delivered 
by  Mathews,  J« 

This  case  was  before  the  Supreme  Court  in  December 
term,  1830  (see  2  Ijyiu  Rep.  p»  120),  and  was  remanded  to  be 
tried  on  a  plea  of  prescription,  which  was  made  for  the  first 
time  in  this  court;  and  also,  for  a  new  trial  in  relation  to  the 
price  of  two  negroes  which  had  been  lost  by  the  insolvency 
of  the  purchasers. 

The  suit  is  brought  on  a  promissory  note  made  by  the 
defendant  to  the  petitioners,  in  1808,  for  the  sum  of  two 
Uiousand  one  hundred  and  eighty-five  dollars,  payable  on 
demand.  To  tliis  claim  he  pleaded  nil  debii^  and  also  claimed 
in  reconvention  and  compensation,  from  the  plaintiiis,  a  large 

19 


CHEW  ET  AL. 

VS. 

KEBME. 
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Eaitbeh  Dn.  gum  of  money  od  account  of  tbeir  negligence  and  mhmanage- 
**^        1,  ment  in  relation  to  a  cargo  of  slaves  which  had  been  con- 
cBKw  XT  Ah,  signed  to  them  by  him  for  sale,  these  slaves  being  his  pro- 
KSBKs.      perty,  &c» 

On  the  last  trial  of  the  cause  in  the  court  below,  ihe  claims 
of  die  defendant  in  reconvention  and  compensation,  were 
rejected,  except  half  of  the  price  of  tiie  two  slaves  which  had 
been  sold  to  insolvent  purchasers,  without  the  usual  precaution 
in  such  sales,  of  requiring  security,  &c*;  and  he,  being  dis- 
satisfied with  the  judgement  thus  rendered,  appealed. 

The  evidence  of  the  case  shows,  that  two  hundred  and 
twenty  slaves  were  put  on  board  a  ship  called  the  John  Jones, 
at  the  port  of  Savannah,  in  Georgia,  consigned  to  the  plain- 
tiffi:  but  there  is  no  evidence  to  show  that  this  entire  number 
ever  came  into  the  possession  of  the  consignees.  They  account 
for  upwards  of  one  hundred  and  ninety,  and  among  these  the 
two  sold  as  above  stated,  for  the  price  of  one  thousand  seven 
hundred  and  fifteen  dollars  and  eighteen  cents.  Half  this 
amount  the  court  below  allowed  in  compensation  of  the 
plaintifi^s  demand,  considering  the  late  Daniel  Clark  as  a 
joint  owner  with  the  defendant,  of  the  slaves  in  question. 
When  the  Su-  ^^  ^^e  of  opinion  that  the  testimony  does  not  support  the 
preme    Court  fj^^^  ^jjyg  assumed  by  the  judge  a  quo.    The  only  evidence 

are  of  opinion  j  j      ^  j  j 

that  the  testi-  which  has  the  slightest  tendency  to  establish  any  thing  like  a 

support  f^^fact  partnership  between  Clark  and  Keene,  is  the  answer  of  one 

?*y"®^^y^®  of  the  plaintiffi  to  an  interrogatory  propounded  by  the  defen- 

the  judgement  daut,  in  which  he  says  that  these  slaves  were  placed  in  the 

will  be  reven-  hands  of  the  factors  to  be  sold  for  account  of  D.  Clark  and 

®^'  Richard  R.  Keene,  on  the  credit  of  the  former  of  whom  they 

had  been  purchased.     Admitting  this  fact  in  its  full  extent, 

it  does  not  show  any  ownership  in  Clark.    As  he  had  advanced 

the  funds  to  Keene  to  pay  for  the  slaves,  he  had  an  interest 

in  having  them  disposed  of  in  such  a  manner  as  to  refund  to 

him  the  money  advanced,  but  they  remained  at  the  risk  of 

the  owner,  who  is  the  defendant  in  this  suit.    Any  losses  on 

the  property,  occasioned  by  unavoidable  accidents,  would 

have  legally  fallen  on  him. 
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It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the  Eastcwt  Dis. 
judgement  of  the  District  Court,  be  avoided,  reversed,  and  ^ 

annulled*  And  it  is  further  ordered,  adjudged,  and  decreed,  ^oma 
that  the  plaintifis  and  appellees  do  recover  from  the  defen-  crocur. 
dant  and  appellant,  the  sum  of  four  hundred  and  sixty-nine 
ddlars  and  eighty^two  cents,  with  interest  from  the  judicial 
demand  (viz.  17th  of  February,  1890),  at  the  rate  of  five  per 
centum  per  annum,  untU  paid,  with  costs  in  the  court  below, 
those  of  this  court  to  be  borne  by  the  appellees* 


MORRIS  vs.  CROCKER. 

APPBAL  ntOM  THB  COURT  OF  TBX  FIBBT  DISTRICT. 

The  provinoDs  of  the  act  of  1810  for  the  recording  of  titles  to  land  in  the 
office  of  the  parish  judge  of  the  parish  where  the  land  is  situated,  do  not 
apply  to  the  parish  of  Orleans. 

In  a  forced  sale  every  formality  of  the  law  must  be  strictly  complied  with. 

The  lands  of  a  nonresident  cannot  be  seiied  and  sold  for  taxes  due  to  the  cor- 
poration of  the  city  of  New-Orleans,  if  at  the  time  of  the  seixure  he  have 
an  agent  residing  in  the  city. 

There  most  be  an  amicable  demand  prior  to  the  institation  of  the  suit  in  order 
to  charge  the  defendant  with  costs. 

The  plaintiff  claimed  a  lot  of  ground  in  the  city  of  New- 
Orleans,  to  which  the  defendant  set  up  title  under  a  sale  made 
by  the  city  marshal,  to  satisfy  a  judgement  of  the  City  Court, 
by  which  the  lot  in  question  was  decreed  to  be  sold  for  taxes 
due  the  city.  In  case  of  eviction,  the  defendant  claimed  the 
value  of  his  improvements;  and  further,  he  pleaded  the  want 
of  an  amicable  demand. 


i 
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^j*^*!  s'^"*      The  pluntiS^  who  was  a  tionresideBt,  exhibited  in  evidence 
—  a  notarial  act  of  sale  of  the  lot  in  question,  executed  in  the 
^"^9^^      city  of  New-Orka&B,  and  proved  that  at  the  time  of  its 
cRocuB.     seizure,  he  had  an  agent  resicUng  in  the  city. 

The  jury  found  a  verdict  in  support  of  the  pkuintifiTs  title, 
but  coDdeained  bin  to  pay  to  the  defendant  the  value  of  his 
improvensentB,  and  to  the  payment  of  costs,  no  amicable 
demand  having  been  made  {Hrior  to  Ae  institution  of  the  suit. 
From  a  judgement  on  tins  verdict  the  deli^dant  appealed* 

Hennen^  for  appellant,  made  the  following  points: 

1.  The  act  of  sale  given  in  evidence  by  the  plaintifl^  was 
never  enregistered  in  the  office  of  the  parish  judge  of  the 
parish  where  the  land  is  situated,  and  is  therefore  null  etnd 
void  against  the  defendant,  a  third  possessor. 

3.  The  defendant  established  a  legal  title  to  the  property 
of  which  he  is  in  possession. 

Pierce^  contra: 

1.  None  of  the  requisites  of  the  law  have  been  complied 
with  to  give  defendant  any  title. 

Mathbws,  J.,  delivered  the  opinion  of  the  court* 

This  suit  is  brought  to  recover  two  lots  of  ground,  situated 
in  the  faubourg  Annunciation,  alleged  to  be  held  by  the  defen- 
dant without  title.  He  pleaded  the  general  issue,  and  sets  up 
title  in  himself  under  an  act  of  sale  made  by  the  city  marshal 
in  executing  a  judgement  rendered  by  the  City  Court,  by 
which  the  property  in  dispute  was  decreed  to  be  soH  for 
taxes,  &c.  The  cause  was  submitted  to  a  jury  in  the  court 
below,  who  found  a  verdict  in  support  of  the  title  of  the 
plaintiff,  but  condemned  him  to  pay  five  hundred  dollars  to 
the  defendant  for  improvements,  &c.  Judgement  was  pro- 
nounced, in  conformity  with  the  verdict,  and  the  defendant 
appealed. 
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The  poiats  relied  on  by  the  counsel  for  the  appellant,  Eabtxbh  Dis. 
depend  for  their  force  on  the  interpretation  of  the  seventh  L 

section  of  an  act  passed  in  1810,  relatmg  to  the  recording  of  ■orrm 
notarial  acts  in  the  several  parishes  of  the  &en  territory  of  cbocxbb. 
Orleans,  and  for  other  purposes;  and  of  the  act  of  the  state 
legislature,  passed  in  1888,  to  fix  the  mode  in  which  town 
lots  and  other  laxids  situated  in  tihe  city  of  New-Orleans  and 
its  limtts,  the  owners  of  which  are  nonresidents,  may  be  seized 
and  sold  for  city  taxes,  &c* 

This  is  (we  believe)  the  first  instance  In  which  the  validity  The  provi. 
of  a  notarial  act  of  sale,  or  its  eifectagainst  third  persons,  has  tfimt^l 
been  contested  on  account  of  not  being  recorded  in  the  office  recording  of  u- 
of  the  parish  judge  of  the  city  and  pari^  of  New-Orleans,  the  office  of 
An  office  kept  by  the  judge  of  this  pariah  for  the  recording  of  j„^^  oiP^the 
deeds,  as  required  by  the  seventh  section  of  the  act  of  1810,  P^nf^   where 

^  "^  the  land  is  sit- 

has  never  been  created  by  legislative  authority,  bcht  does  it  uated,  do  not 

exist  in  any  shape.    The  provirion  of  the  act  relied  on  as  a  ^|^^  ^  Qr^ 

protection  to  the  title  of  the  defendant  against  the  efiect  of  ^*^^'* 

that  of  the  ]rfaintiff,  has  reference  to  those  parishes  where  the 

office  of  parish  judge  was  established,  combining  with  the 

judicial  powers  of  the  officer  those  of  notary  and  recorder  of 

mwtgages,  &c»    These  powers  not  being  possessed  by  the 

judge  of  the  parish  and  city  of  New-Orleans,  the  law  is  not 

applicable  to  this  parish,  and  has  been  so  considered  ever  since 

its  enactment.    At  that  time  there  had  been  few  if  any 

appointments  of  notaries  in  the  other  parishes  of  the  territory^ 

the  parish  judge  being  ex  qffkio  notary  for  his  entire  parish, 

whilst  in  New-Orleans  there  were  many  notaries,  all  keeping 

offices  of  record  for  acts  by  them  passed.    Authenticated  sales 

and  transfers  of  property  situated  in  any  part  of  the  state, 

could  be  made  in  the  dty  of  New-Orleans,  and  the  intention 

of  the  law  was,  that  notarial  acts  of  sale  executed  out  of  the 

parish  where  the  property  sold  wassituated,shouldbe  recorded 

in  that  parish;  but  it  was  not  intended  to  operate  on  property 

situated  within  the  parish  of  New-Orleans.    The   proper 

places  to  look  for  acts  of  sale  relating  to  property  therein^ 

were,  at  the  time  the  law  was  passed,  the  various  notarial 
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Eastxhit  Dm.  offices  of  the  city.    We,  therefore,  conclade,  that  the  pro- 
_  '       —  visions  of  die  law  of  1810  cannot  justly  be  so  construed  as  to 
MORRIS       affect  the  tide  of  the  plaintiflU 
cRocKSR.         The  evidence  of  title,  on  the  part  of  die  defendant,  is  in 
In  a  forced  our  opinion,  not  sufficient  to  support  his  right  of  properly  and 
mality  of  the  possession  to  the  lots  in  dispute.     He  claims  under  a  forced 
Itrictiy  "^co^  alienation  made  by  the  city  authorities  under  the  sanction  of 
plied  with.       the  act  above  cited.     It  was  a  sale  for  taxes,  and  in  such  sales 
according  to  principles  of  jurisprudence  established  by  several 
decisions  of  the  Supreme  Court  of  the  United  States,  and 
which  prevail  generally  in  the  several  states  of  the  union,  the 
purchasers  are  bound,  in  order  to  give  force  and  validity  to 
their  tides,  to  show  that  all  the  formalities  required  by  law 
in  alienations  of  this  kind,  have  been  fiiUy  and  faithfully  com- 
plied with.    These  principles  we  consider  to  be  founded  in 
justice  and  sound  policy.    Sacrifices  of  property  of  great 
value  are  frequendy  made  in  consequence  of  slight  inattention 
of  owners  or  their  agents,  by  officers  of  the  government  in 
the  collection  of  taxes,  and  avarice  and  immoral  cupidity  often 
lead  purchasers  to  avail  themselves  of  advantages  acquired 
under  legal  pretexts,  contrary  to  the  moral  precept  which 
requires  men  to  act  towards  their  neighbors  as  they  would 
think  just  towards  themselves  in  similar  circumstances* 
,^       ,    .      The  preamble  of  the  act  under  consideration,  has  already 
a  nonresident  been  Stated.     The  first  section  authorizes  the  collection  of 

c&nnot  he  sets' 

ed  and  sold  for  taxes  and  other  dues  to  the  corporation  by  nonresidents  who 
the**  corooi^  ^^^®  ^^  agent  in  the  city,  in  a  particular  mode  of  pursuit  as 
tionof  the  city  pointed  out  by  the  law.  In  the  present  case,  it  is  shown  by 
leans,  if  at  the  the  evidence,  that  the  plaintiff  always  had,  or  at  least  had  at 
^  l^e^have  ^^  ^^^  ^^^  pursuit  for  taxes  and  other  expenses  was  insti- 
an  agent  resid-  tuted  affainst  his  lots,  an  agent  in  the  city.     The  seizure  could 

ing  in  the  city.  ,.  i  ^  , 

not,  according  to  the  express  terms  of  the  act,  have  rightfiiUy 
taken  place  whilst  the  owner  had  an  agent  in  the  city. 
Without  taking  into  consideration  any  other  omission  of  the 
formalities  required  in  order  to  have  effected  a  valid  alienation 
of  the  lots  in  dispute,  so  as  to  deprive  the  owner  of  his  tide, 
we  deem  this  circumstance  alone  sufficient  to  invalidate  that 
claimed  under  the  sale  of  the  marshal. 
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The  questioii  about  costs  alone  remains  to  be  settled.     In  Eastskit  t^ia. 
the  court  below,  they  were  decreed  against  the  plaintiff,  and  ' 

this  part  of  the  judgement  is  complained  of  by  the  appellee.       allain 

The  evidence  does  not  clearly  show  that  an  amicable  demand      longer. 
was  made  previous  to  the  institution  of  the  action.    By  the  ^  There  must 

,  "  be  an  amicable 

Code  of  Practice,  such  demand  need  not  be  made  in  writing;  demand  prior 
but  it  is  fairly  to  be  implied  from  the  leOth  article,  that  a  tion^lTf  theiu"t 
demand  of  this  nature  must  be  made  previous  to  brincdnir  a  '"    ^^f^  }^ 

r  o     o       charge  the  de- 

suit,  in  order  to  charge  a  defendant  with  costs;  and  as  no  dis-  fendant    with 
tinction  is  made  by  law  in  relation  to  the  kind  of  action  about 
to  be  prosecuted,  the  courts  of  justice  can  make  none. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  affirmed,  and  that  the 
costs  of  this  appeal  be  paid  by  appellant. 


ALLAIN  vs.  LONGER' 

APPEAL  FROM  THE  COURT  OF  THE  FIRST  DISTRICT. 

The  endorsers  are  bonnd  in  so2«2o  with  the  drawers  of  a  promissory  note  when 
the  necessary  steps  have  been  taken  to  bind  them. 

A  suit  against  one  endorser  of  a  promissoiy  note  interrapts  prescription  wkh 
regard  to  the  others. 

This  was  an  action  against  the  endorser  of  a  promissory 
note,  to  which  was  opposed  the  plea  of  prescription.  From 
the  evidence,  it  appeared  diat  more  than  five  years  had 
elapsed  from  the  execution  of  the  note,  to  the  institution  of 
the  present  action;  but  that,  within  that  period,  a  suit  had 
been  prosecuted  against  one  of  the  endorsers  who  proved  to 
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Eastexv  Difl.  be  insolyent.    The  court  a  qua  gave  judgendent  for  the 

JmUf  1832. 


AIXAUI 

vs. 


plaintiff,  and  the  defendant  appealed. 


LOHGSB.  Mathkws,  J.9  delivered  the  opinion  of  the  court. 

This  is  a  suit  against  the  endorser  of  a  negotiable  note. 
The  defendant  pleaded  the  general  issue  and  prescription  of 
five  years.  The  court  below  rendered  judgement  in  &Tor 
of  the  plaintiff,  from  which  the  defendant  appealed* 

The  note  sued  on  was  due  on  the  first  of  Februarj,  1824. 
Service  of  citation  in  the  present  suit  was  made  on  the  2l8t 
of  February,  1832.  It  appears  that  all  the  formalities 
required  bj  law  were  regularly  pursued  in  order  to  charge 
the  endorsers,  who  are  John  Whitaker,  and  Debuys  & 
Longer,  formerly  conunercial  partners  in  New--Orleans. 

The  only  question  submitted  for  the  decision  of  this  court 
relates  to  the  plea  of  prescription.  It  is  clear  that  sufficient 
time  had  elapsed  previous  to  the  institution  of  the  present 
action  to  bar  it,  unless  interruption  of  the  prescription  inter- 
vened, as  relied  on  by  the  plaintiff 

The  evidence  on  record  shows,  that  the  plaintiff  in  this 
V  suit  had,  previous  to  the  time  fixed  by  law  as  the  period  of 
prescription  in  cases  like  the  present,  prosecuted  a  suit  against 
the  endorser,  Whitaker,  to  judgement,  who  proved  to  be 
insolvent.  The  institution  and  prosecution  of  that  suit  is 
alleged  as  an  interruption  to  the  prescription  of  which  the 
defendant  now  claims  the  benefit. 

The  researches  of  his  counsel,  and  our  own  examination 
of  the  subject  have  not  resulted  in  the  discovery  of  any  case 
directly  in  point  heretofore  decided,  or  any  doctrines  of 
writers  on  the  law  relating  to  bills  of  exchange  and  nego- 
tiable notes,  establishing  principles  precisely  applicable  to 
ttie  question  beibr6  us* 

The  first  inquiry  which  presents  itself  as  indispensable  in 
the  decision  of  this  questi(»i,  relates  to  the  nature  of  the 
obligations  imposed  on  the  maker  and  endorsers  of  a  promis- 
sory note,  executed  in  negotiable  form.    After  a  note  of  this 
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kind  becomes  due  and  payable,  if  the  necessarj  steps  have  ^**"f™"" 
been  taken  by  the  holder  or  endorser  to  charge  the  endorsers,  -~ 


they,  and  the  maker,  all  become  equally  liable  to  pay  the  allain 
whole  amount  promised  to  such  holder;  and  he  has  a  right  k^hgbr. 
to  pursue  all  or  any  one  of  them,  at  his  option,  to  recover     '^^^  endor- 

*  ''  '  jT         '  jgyg  jjj^  bound 

the  entire  sum  agreed  to  be  paid,  and  payment  by  any  one  tn  toUdo  with 
of  these  parties  would  dischai^e  the  obligations  of  the  others  ^  ^prombsoiy 
towards  the  holder  or  endorser.    These  rights  and  obligations  "****»  when  the 

°  ^  necessary  steps 

result  from  long  established  and  well  known  rules  on  the  have  been  ta- 
subject  of  bills  of  exchange  and  other  negotiable  instruments  theoi. 
used  in  commerce. 

Now,  if  we  apply  to  the  situation  of  a  maker  and 
endorsers  of  a  note,  as  above  stated,  the  definition  of  an 
obligation  in  solido  on  the  part  of  debtors,  as  laid  down  in 
the  article  2086  of  the  L»  C,  it  is  clearly  shown  that  such  is 
the  obligation  assumed  by  debtors  thus  circumstanced.  This 
article  declares,  that  ^there  is  an  obligation  in  solido  on  the 
part  of  the  deb  tors,  when  they  are  all  obliged  to  the  same  thing, 
so  that  each  may  be  compelled  for  the  whole,  and  when  the 
payment  which  is  made  by  one  of  them  exonerates  the  others    ^  ■"**  winst 

*    ^  ''  one    endorser 

towards  the  creditor."  The  article  2092,  contains  an  express  ofapromissory 
provision  that,  ^a  suit  brought  against  one  of  the  debtors  in  prescription^ 
9olido^  interrupts  prescription  with  regard  to  all."  J^^  thl*^  *** 

We  think  these  two  articles  of  the  code 'decisive  of  the 
present  contest  in  favor  of  the  plaintiff. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  affirmed,  with  costs. 

Carleton  and  Lockett,  for  appellant.    Saunders,  for  appellee. 
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EASTBRir  Dis. 

ZACHARU 
BLAJfPIH. 


.   4 
lis  2ii 


ZACHARIE  «f.  BLANDIN. 

APFKAL  rmOH  Tn  GOVBT  OF  THI  niUT  DttTUCT. 

Servke  of  both  «ilatioD  tad  petittoo  it  neeeMoy  to  Ibring  a  defeadaal  into 
coiifttoaiMwer;  theprcrritioiif  oftheCodeof  PMctlMonthissabjMtafe 
not  KpMled  bytlie  act  of  18SI8. 

A  curator  a<2  koc  maybe  appointed  to  an  absentee ;  nor  will  an  attempt  to  bring 
sach  absentee  into  court,  while  transiently  within  its  jurisdiction,  weaken 
the  right  to  proceed  against  his  representative. 

On  a  plea  which  objects  to  the  legality  of  the  action  because  all  persons 
having  an  interest  are  not  parties,  the  court  may  permit  an  amendment  which 
will  bring  all  the  parties  before  it. 

The  defendant  was  arrested  on  the  16th  February,  at  the 
suit  of  the  plaintiff,  who  sued  as  surviving  partner  of  a  com- 
tnercial- firm*  On  the  daj  of  arrest  a  citation  was  served 
on  the  defendant  in  person ;  but  on  the  day  following,  and 
before  service  of  the  petition,  he  departed  from  the  state  for 
his  residence  in  the  Republic  of  Mexico. 

On  the  37th  of  the  same  month  the  defendant,  by  his 
counsel,  excepted  to  the  petition,  and  prayed  that  it  be  dis- 
missed on  the  following  grounds,  viz:  L  Because  due  and 
legal  service  of  petition  and  citation  was  never  made  on 
the  defendant;  and,  2.  Because  the  plaintiff  had  no  au- 
thority to  institute  suit  as  survivor  of  the  late  firm  of  J.  W. 
Zacharie  &  Co.  Pending  these  exceptions,  to  wit,  on  the  14{h 
March,  on  motion  of  the  counsel  for  the  plaintiff  a  curator  ad 
hoc  was  appointed  to  represent  the  defendant,  on  whom  service 
of  the  petition  and  citation  was  made  on  the  23d  March.  On 
the  Slst  of  the  same  month  the  defendant's  counsel  excepted  to 
the  appointment  of  a  curator  ad  hoc  as  illegal,  it  not  being  a 
case  in  which  said  curator  could  be  appointed,  and  at  the  same 
time  he  excepted  to  a  petion  of  intervention,  served  upon  the 
curator  ad  hoc  on  the  said  Slst  March,  and  filed  in  the  cause  by 
the  curator  of  the  absent  heirs  of  the  deceased  partner  of  die 
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late  finn  of  J.  W.  Zacfaarie  &  Co.,  on  the  ground  that  the  ^^"''*^"^"- 
same  should  have  been  served  upon  the  defendant  and  not  '— 

upon  his  curator.     These  several  exceptions  being  sustained     sacharie 
by  the  court  a  fua,  the  jriaintiff  appealed*  blakdin. 

Skmobridge^  fi>r  appellant^  made  the  following  points: 

1.  The  case  differs  totally  from  that  of  Walls  vs.  Smiths 
The  whole  difficulty  in  that  case  arose  from  the  defendant  not 
having  been  cited.  Here,  the  sheriff^s  return  shows  a  per- 
sonal service  of  citation  on  the  defendant,  and  an  additional 
service  of  citation  with  copy  of  the  petition  on  his  curator 
ad  hoc* 

2.  It  is  citati<»i  which  is  the  important  formality  to  bring 
the  defendant  into  court*  True,  a  copy  of  the  petition  accom- 
panies it  in  ordinary  cases,  but  necessarily  must  be  dispensed 
with  in  the  extnu^dinary  case  provided  for  by  the  act  of 
March,  1825. 

3.  The  appointment  of  a  curator  «k2  hoe  was  regular,  and 
tiie  only  mode  of  preventing  the  defendant  from  availing  him- 
self of  his  own  wrong  in  disobeying  the  citation  to  appear. 
a  a  art.  157.  C  P-  116, 1»1,  194,  737.  Ads  of  1826,  p. 
133.    6  MarHn,  JV*.  S.  p.  15. 

4^  Any  irregularity  in  the  institution  of  the  suit  by  the 
surviving  partner  alone  is  cured  by  the  intervention  of  ^e 
curator  for  the  absent  heirs;  all  parties  in  interest  are»before 
the  court,  and  the  defendant  can  sufier  no  wrong  in  answering. 

McCaUbj  contra: 

1.  The  judgement  of  the  court  below  is  correct,  because 
due  and  legal  service  of  petition  and  citation  was  not  made 
on  defendant 

2.  Because,  as  survivor,  Zachark  had  no  authority  to  sue 
m  manner  and  form  as  pursued* 

3.  The  appointment  of  a  curator  ad  hoc,  after  defendant 
had  left  the  itote,  was  irregular  aad  illegal. 


i 
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Easterh  Du.      4.  The  intervention  of  the  curator  came  too  late,  and, 
'—  moreover,  was  not  served  legally  on  the  defendant. 

ZACHARIE 

BLAifour.         P0RTER9  J.,  delivered  the  opinion  of  the  court 

The  defendant  in  this  case  wa£  arrested  bj  order  of  the 
judge,  and  directed  to  be  held  in  custody  until  he  gave  bail* 
Whether  he  did  give  baU  or  not  the  record  does  not  inform  us. 
At  the  time  of  the  arrest  a  citation  to  appear  and  answer  the 
annexed  petition  was  served  on  him,  but  it  appears  the  pe- 
tition was  not  served.    He  filed  the  following  exceptions: 

L  Want  of  regular  service  of  the  petition  and  citation. 

2.  A  denial  of  right  in  the  plaintiff,  who  styled  himself 
surviving  partner  of  a  commercial  firm,  to  maintain  an  action 
against  him  for  a  debt  due  to  the  firm. 

Before  these  exceptions  were  acted  on  by  the  court,  the 
plaintiff,  on  allegation  of  the  defendant  having  left  the  state, 
obtained  an  order  fix>m  the  judge  that  a  curator  should  be 
appointed  to  defend  him. 

Immediately  after  this  order  was  obtained,  the  record  does 
not  say  when,  the  representative  of  the  deceased  partner's 
heirs  prayed  leave  to  intervene  in  the  cause,  and  had  leave 
granted  to  him.  In  die  petition  of  intervention  he  states  that 
the  heirs  are  interested  in  the  suit,  and  join  with  the  plaintiff 
in  the  claim  against  the  defendant. 

To  tt^ese  proceedings,  the  attorneys  for  the  defendant  also 
excepted,  on  two  grounds: 

1.  That  this  case  was  not  one  in  which  a  curator  ad  hoc 
could  be  appointed. 

2.  That  the  petition  in  intervention  was  offered  too  late, 
and  should  have  been  served  upon  the  defendant  and  not  upon 
his  curator. 

The  court  took  up  all  these  exceptions  at  once,  and  acted 
on  them.  The  judge  was  of  opinion,  that  as  the  surviving 
partner  could  not  maintain  an  action  in  his  own  name;  the 
arrest  was  illegal,  and  the  subsequent  intervention  of  the 
curator  of  the  heirs  could  not  make  that  good  which  was  in 
itself  a  nullity. '  He  therefore  sustained  the  exception. 
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This  court  is  of  opinion  that  service  of  both  citation  and  Easterh  Dm. 
petition  is  necessary  to  bring  a  defendant  into  court  to  answer;  ' 

and  that  the  act  of  1838,  in  relation  to  arrest,  has  not  repealed  «achaw» 
the  provisions  of  the  Code  of  Practice  on  this  subject.  C.  P*  blakdin. 
no8. 178-9.    Ads  of  Legislature j  1828,  />.  150,  §  4.  both^*dtaUo°n 

But  being  an  absentee  (for  both  the  petition  and  the  and  petition  is 
exceptions  state  him  to  be  a  resident  of  Tampico)  we  think  a  brin^?^efen^ 
curator  might  be  appointed  to  him.    The  196th  article  of  ,^*^''*^*°^«"/* 

°  *^*  to  answer;  the 

the  Code  of  Practice  contemplates  such  a  course  of  proceeding  provisions  of 
after  the  action  is  instituted.  The  attempt  to  briiig  the  de-  Practice  on 
fendant  into  court  during  his  transient  stay  here  does  not  at  ^ot^^repeaied 
all  weaken  the  right  to  proceed  against  the  representative,  ^y  **>«  act  of 
And  we  think  that  on  a  plea  which  objects  to  the  legality  Acaratoroii 
of  the  action  because  all  persons  having  an  interest  are  not  *«;inaybeap- 

*'  pointed  to  an 

parties,  the  court  may  permit  an  amendment  which  will  bring  absentee,  nor 

aU-the  parties  before  it  XnT?^ 

But  whether  the  arrest  was  leiral,  and  the  surety  on  the  «*»»«»*««  into 

^    ^  ''  court,      while 

bond  is  bound  to  respond  to  a  judgement  rendered^  on  the  transiently 
pleadings  so  amended,  is  quite  another  question.     It  was  not  Action'  weaJ^ 
made  by  the  exceptions  filed  below.     It  is  not  before  us,  and  * J^^®  Jf^^  *® 
we  express  no  opinion  on  it.  gainst  his   re- 

As  the  judge,  however,  sustained  the  exception  which        q^  ^^^' 
prayed  for  the  dismissal  of  the  petition,  it  is  immaterial  on  which  objects 

^  r  7  to  the  legality 

what  reasoning  he  came  to  that  conclusion  if  the  conclusion  be  of  the  action 
erroneous.    Considering  it  to  be  so,  S^m  haviS 

an  interest  are 
not  parties,  the 

It  is,  ordered,  adjudged,  and  decreed,  that  the  judgement  court  may  per< 
of  the  District  Court  be  annulled,  avoided,  and  reversed ;  and  ^^  *which 
it  is  further  ordered,  adjudged,  and  decreed,  that  this  cause  ^'  ^^^  ^ 

'      •^      ^     '  '  the  parties  be* 

be  remanded  to  be  proceeded  in  according  to  law;  the  ap-  fore  it. 
pellee  paying  costs  of  this  appeal. 
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EAfTKKV    DlS. 

June,  183*.  GODFREY  vs.  HALL. 


OODnUKT 

V9.  APPEAL  PROM  THE   COURT  OF  TBS   FIRST   DISTRICT. 

HALL, 

It  is  no  bar  to  an  action  that  anotlier  snit  is  pending  between  the  same  parties, 
and  for  the  same  canse  of  action  in  a  sister  or  foreign  state. 

Testimoay  taken  in  a  caose  maybe  used  by  either  party. 

The  answers  of  a  party  to  inteirogatories  pat  to  him  by  his  opponent  canaet 
be  divided,  and  the  latter  lias  no  rig^t  to  read  eMher  of  them  if  he  ot^et  to 
the  others  being  read. 

This  cause  went  off  on  certain  bills  of  exceptions,  which 
are  fully  set  out  in  the  opinion  of  the  court,  delivered  by 
Martin,  J. 

The  defendant  and  appellant  haa  placed  this  case  before 
ug  on  four  bills  of  exceptions. 

The  first  is  to  the  refusal  of  the  judge  to  disdiarge  the 

jury  and  to  continue  the  cause,  in  order  to  enable  tiie  counsel 

to  procure  evidence  which  he  was  prevented  from  using  on 

account  of  some  informality  in  the  execution  of  a  commissioa 

which  was  discovered  during  the  triaU 

It  is  no  bar      The  evidence  was  wanted  to  support  the  plea  of  the  pen- 

^at*"  another  ^^^^J  ^^  &f^  action  between  the  same  parties  and  for  the  same 

rait  is  pending  cause,  in  a  court  of  one  of  the  South  American  states.    The 

between     the 

same    parties  evidence  was  of  no  use  as  the  action  was  not  pleadable 
same  eanse  of  ui  bar  to  the  present.    In  the  case  of  Hone  e<  a/,  vs.  Vincent^ 

Ter' or'  fore'^'n  ^  ^^^'^i  ^*  ^*  ^^'^^  ^^  affirmed  the  judgement  of  the  Court 
^tate.  of  the  First  District,  decreeing  that  that  court  was  not  pre- 

vented from  proceeding  in  the  case,  because  a  suit  was 
depending  between  the  same  parties  and  for  the  same  cause 
of  action,  in  one  of  the  courts  of  the  state  of  Alabama. 

The  next  bill  was  to  the  opinion  of  the  court  overruling 
the  objection  of  the  defendant  to  the  plaintiff^s  reading  an 
interrogatory  of  the  former  to  a  witness,  and  the  answer 


OF  THE  STATE  OP  LOUISIANA.  159 

thereto.    The  readine  was  objected  to  on  the  eround  that  Eastekk  Dm. 

JtMe  1832 

the  interrogatory  and  answer  made  part  of  a  deposition  taken  1, 

by  the  defendant,  which  was  his  own  evidence,  and  he  had      oosfhxt 

'SMI 

not  used  it,  neither  intended  he  to  use  it;  that  the  plaintifPs       ball. 
books  afforded  better  evidence  of  the  fact  intended  to  be 
proven  by  the  testimony;  that  the  interrogatory  to  the  answer 
offered  to  be  read,  had  been  elicited  by  an  interrogatory  of 
the  plaintiff,  which  bad  not,  in  the  answer  thereto,  been  read. 

We  think  the  court  did  not  err.     Testimony  duly  taken  taken    in    a 
in  a  cause  may  be  used  by  either  party.    If  the  defendant  u^d^i," *|ther 
believed  the  interrogatory  of  tiie  plaintiff  and  the  answer  par^- 
thereto  could  avdil  him,  he  certainly  was  at  liberty  to  read 
it;  and  as  the  plaintiff^s  books  could  not  be  read  by  himself, 
the  defendant  could  not  prevent  using  other  evidence  to 
establish  facts  of  which  it  contained  the  evidence. 

The  third  bill  was  to  the  court  sustaining  the  plaintiff's 
objection  to  the  defendant  reading  one  of  the  answ^v  of  the 
former  to  interrogatories  propounded  to  him,  the  plaintiff, 
unless  the  whole  of  them  were  read« 

We  think  the  court  did  not  err.    The  answers  of  a  parly    The  answers 
to  interrogatories  put  to  him  by  his  opponent  cannot  be  iLterroe^ 
divided,  and  the  latter  has  no  right  to  read  either  of  them,  gj^*  *^   ^""^^It 
if  he  object  to  the  others  being  read.  cannot  be  di- 

The  last  bill  relates  to  the  rejection  of  evidence  to  support  latter'  has  no 
the  plea  of  the  pendency  of  the  action  mentioned  in  the  first  J^erofthenf 
bill.    As  the  pendency  of  that  suit  was  an  immaterial  cir-  'f  he  object  to 

*  .  ,  the  others  be- 

cumstance  m  the  present,  the  evidence  was  irrelevant.  ingread. 

On  the  merits  the  judgement  of  the  District  Court  appear 
perfectly  correct. 

It  is,  therefore,  ordered,  adjudged,  and  decreed^  that  it  be 
affirmed,  with  costs  in  both  courts,  and  six  per  centum 
damages  for  the  frivolous  appeaL 

Preston^  tor  appellant.    Strtxwbridge^  for  appellee. 
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Eastswt  Dis. 
Jtuu,  1832. 

SBHAO 
PRITCKARD. 


SENAC  vs.  PRITCHARD. 

APPEAL  mOM  THX  PARISH  COURT  OF  VXW-ORLXAHS. 

Whether  there  be  an  usage  which  will  justify  a  jury  in  deciding  by  whom  the 
repairs  of  a  house  are  to  be  made — Qjutrfff  But  such  custom  cannot  be 
inferred  from  the  verdict;  it  must  be  established  by  the  evidence. 


Whether 
{here  be  an 
usage  which 
will  justify  a 
jury  in  decid- 
ing by  whom 
the  repairs  of 
a  house  are  to 
bemade— Q»e- 
TffT  But  such 
custom  cannot 
be  inferred 
from  the  ver- 
dict; it  must  be 
established  by 
the  evidence. 


This  was  an  action  to  annul  the  lease  of  a  house  on  the 
ground  of  its  being  whollj  untenantable.  The  evidence,  on 
the  part  of  the  plaintiff,  fully  established  the  facts  charged 
in  the  petition,  but  the  jury  found  a  rerdict  for  the  defen- 
dant, and  judgement  being  rendered  thereon,  the  plaintiff 
appealed. 

Porter,  J.,  delivered  the  opinion  of  the  court 

The  plaintiff  rented  a  house  from  the  defendant,  and  before 
the  expiration  of  the  time  for  which  it  was  taken,  left  it,  and 
brings  this  action  to  have  the  lease  annulled. 

The  question  presented  is,  whether  the  premises  were  ten- 
antable,  and  if  they  were  not,  whether  the  repairs  necessary 
to  make  them  so,  were  those  which  should  have  been  exe- 
cuted by  the  lessor.  The  jury  have  answered  it  in  the 
negative  by  finding  a  verdict  for  the  defendant. 

We  have  examined  the  evidence  on  record,  with  as  much 
attention  as  in  our  power,  and  we  are  wholly  at  a  loss  to  con- 
ceive on  what  grounds  the  verdict  is  based,  unless  as  sug- 
gested at  the  bar,  the  jury  acted  on  the  custom  of  this  city  in 
cases  like  that  presented  by  the  evidence.  It  may  be  possible 
there  is  an  usage  which  will  justify  their  conclusion,  and  by 
the  2686th  article  of  the  Louisiana  Code  custom  is  allowed 
to  have  considerable  weight  in  ascertaining  on  whom  the 
obligation  of  making  certain  repairs  is  imposed.  But  this 
custom  cannot  be  inferred  from  the  verdict;  it  should  be 
established  by  the  evidence  given  on  trial.    As  the  verdict 


^ 
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creates  a  presomption  that  something  of  this  kind  may  have  ^"■"?gH''' 
influenced  the  jury,  we  think  justice  requires  the  case  should  ' 

be  remanded.  **f  ^ 


It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  Psurish  Court  be  annulled,  avoided,  and 
reversed;  and  it  is  further  ordered  and  decreed,  that  the 
cause  be  remanded  for  a  new  trial,  the  appellee  paying  the 
costs  of  this  appeal. 

Schmidt,  for  appellant.    Eustisy  for  appellee. 


REED  (F.  M.  C),  vs.  PALFREY  ET  AL. 

APPXAL  FROM  THE   COURT  OF  THE  FIRST   DISTRICT. 

Where  a  judgement  by  defaolt  is  set  aside,  and  an  answer  put  in  after  the 
cause  is  fixed  for  trial,  the  defendant  will  not  be  entitied  to  a  coutinuancej 
if  it  appear  that  the  delay  of  filing  the  answer  was  caused  by  his  own  negli- 
gence. 

The  plaintiff,  who  was  held  as  a  slave  by  the  defendant, 
Palfrey,  brought  this  suit  for  the  recovery  of  his  freedom. 

Palfrey  called  in  warranty  his  vendor,  Florance,  and  the 
latter  put  in  an  answer  citing  in  warranty  Beckman,  who 
took  a  rule  on  the  plaintiff  to  show  cause  why  he  should  not 
be  allowed  a  reasonable  delay  to- file  an  answer.  This  rule 
issued  upon  an  affidavit  made  by  Beckman,  in  which  he  set 
forth,  ^^  that  if  reasonable  time  were  allowed  him  he  expected 
to  obtain  such  information  as  would  enable  him  to  defend  the 
suit.''  Pending  this  application  (upon  which  no  order  was 
taken)  and  without  an  answer  or  judgement  by  default  against 
Beckman,  the  cause  was  tried  by  a  jury  who  found  for  the 
plaintiff,  and  assessed  his  damages.  In  pursuance  of  the 
verdict,  judgement  was  rendered  in  favor  of  Palfrey  against 

21 


PALFRIT 
£T  AL. 
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Zastkks  Dis.  Florance,  and  in  favor  of  the  latter  against  Beckman.    On 
'  motion  for  a  new  trial  it  was  granted,  in  so  far  as  regarded 

REED  Palfrey  and  his  vendor,  Florance,  and  Beckman,  the  vendor 
FALFRBT  of  the  latter*  A  judgement  by  default  was  then  taken  by 
Florance  against  Beckman,  which  was  afterwards  set  aside, 
and  an  answer  put  in  to  the  merits,  on  which  a  judgement 
was  rendered  in  favor  of  Palfrey,  and  from  which  both  war- 
rantors appealed. 

Hoffman^  for  appellants,  contended: 

That  there  was  error  in  rendering  judgement,  as  between 
Reed  and  Palfrey,  until  all  the  parties  called  in  warranty  had 
appeared.  That  if  they  failed  to  appear,  a  judgement  by 
default  should  have  been  taken.    He  cited  C.  P.  arts*  380 — 7. 

Preston^ for  appellee,  contended: 

That  as  Palfrey  was  evicted  of  the  slave,  and  damages  de- 
creed against  him  for  his  detention,  he  had  a  right  to  recover 
these  damages  from  Florance,  his  vendor,  called  in  warranty 
to  guaranty  his  title.     C  C.  art.  3482. 

Mathkws,  J.,  delivered  the  opinion  of  the  court. 

In  this  case  the  plaintiff,  who  was  held  as  a  slave  by  the 
defendant.  Palfrey,  brought  suit  to  recover  his  liberty.  Pal- 
frey cited  Florance  in  warranty,  and  the  latter,  Beckman. 
Judgement,  on  the  finding  of  a  jury  in  the  court  below,  was 
rendered,  declaring  the  plaintiff  to  be  free,  and  a  certain 
amount  of  damages  was  adjudged  to  him  against  the  defen- 
dant, who  recovered  from  Florance,  his  vendor  and  war- 
rantor, the  price  paid  to  the  latter,  with  interest  thereon,  and 
also  the  amount  of  damages  which  had  been  decreed  to  the 
plaintiff  Judgement  was  also  rendered  in  favor  of  Florance 
against  Beckman,  for  the  amount  of  the  price  paid  to  the 
latter,  from  whom  the  former  bought  the  plaintifi^  as  being 
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the  slave  of  one  Thomas,  and  also  the  amount  of  damages  Eastxrh  Dh. 
which  had  been  assessed  against  Palfrey.  Beckman,  it  '^'^^  ^^^L 
seems,  acted  as  agent  in  the  sale,  and  bound  himself  in  war-        ^'^^^ 

-  vs. 

ranty  to  the  purchaser  by  express  stipulation.  pai.fret 

From   the   judgements   thus  rendered    the  warrantors       ^^^• 
appealed. 

The  last  person  called  in  warranty  complains  of  the  pro- 
ceedings  in  the  court  below,  as  having  hurried  him  to  trial 
without  allowing  time  to  prepare  for  his  defence.     It  appears 
by  the  record,  that  judgement  had  been  obtained  against  him 
by  default,  which  was  afterwards  set  aside,  and  an  answer 
was  filed.     A  bill  of  exceptions  was  taken  to  the  opinion  of 
the  judge  a  quo^  by  which  this  defendant  was  ruled  to  trial; 
his  answer  having  been  filed  after  the  cause  was  set  for  trial. 
It  is  shown  by  the  record,  that  the  late  period  at  which  he  jn^-e^^t'^* 
filed  his  answer  was  caused  by  his  own  negligence,  as  he  did  default  is  set 
not  attempt  to  make  any  defence  until  urged  to  it  by  a  judge-  answer  put  in 
ment  by  default,  taken  on  the  part  of  his  immediate  vendee.  i^Sed  for^t^ 
No  aflidavit  appears  on  record,  claiming  time  to  procure  tes-  J**  the  defen- 
timony,  or  alleging  the  necessity  of  delay,  to  enable  him  to  be  entitled  to 
obtain  any  specified  means  of  defence.     We  therefore  think  tf  ft^pSw  that 
the  judge  did  not  err  in  forcing  him  to  trial.  **j®^  °*jj*y  ^^ 

In  relation  to  the  merits  of  the  case,  we  are  of  opinion  that  >wer  was  cau- 
the  verdicts  and  judgements  of  the  District  Court  have  done  negli^nceT" 
justice  between  all  the  parties.  Palfrey,  the  original  defen- 
dant, has  lost  the  property  purchased,  and  the  fruits  or  profits 
which  it  produced  whilst  in  his  possession ;  to  indemnify  him, 
both  the  price  and  fruits  should  be  refunded,  and  the  whole 
damage  should  ultimately  fall  on  the  person  who  first  sold 
and  guarantied  the  plaintifi*  as  a  slave,  who  afterwards 
proved  himself  to  be  a  free  man.  Florance  has  a  right  to 
look  to  Beckman  for  remuneration  on  his  warranty,  notwith- 
standing the  pretended  slave  was  sold  as  the  property  of 
another  person. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgements  of  the  District  Court  be  affirmed,  with  costs. 
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EASTcmr  Ois. 
June,  1838.  DUSFREME  ET  AL.  m.  AIME. 


D08rREMK 

XT  AL.  APPEAL  FROM  THE  COUST  OF  THE  SECOND  DISTRICT,  THE  JUDGE  OF  THE 

EIGHTH  PRE8IDIKG. 


V8m 

AUfX. 


If  the  husband,  by  any  act  of  his,  give  a  tacit  mortgage  on  his  property  to  die 
heirs  of  hb  wife,  H  cannot  attach  on  property  prerionsly  disposed  of  by  him. 

The  facts  are  stated  in  the  opinioQ  of  the  court,  delivered 
by  Mabtin,  J. 

The  petition  states  the  wife  to  be  the  sole  heir  of  F.  Arcenaux, 
who  was  one  of  the  brothers  and  heirs  of  M-  F.  Arcenaux, 
wife  of  Rome,  who  on  the  death  of  his  said  wife,  had  an 
inventory  made  of  the  common  property,  which  was  after- 
wards sold  at  his  request,  when  a  plantation,  which  was  his 
exclusive  property,  was  included  in  the  sale  and  bought  by 
the  defendant. 

The  petitioners  having  obtained  judgement  against  Rome, 
as  administrator  of  his  wife's  estate,  and  no  property  of  his 
being  found,  claim  a  right  of  legal  mortgage  on  the  premises, 
which  it  is  the  object  of  the  present  suit  to  enforce. 

The  answer  admits  the  premises  to  have  been  the  ex- 
clusive property  of  Rome,  but  denies  his  ever  acting  in  the 
capacity  of  administrator  of  his  wife's  estate,  and  the  con- 
sequent existence  of  a  tacit  mortgage ;  it  avers  that  the  plan- 
tation having  been  sold  at.a  probate  sale  of  the  property  of 
the  community,  any  mortgage  that  may  have  existed  thereon 
was  thereby  extinguished. 

There  was  a  judgement  of  nonsuit  againt  the  petitioners, 
and  they  appealed. 

We  had  our  attention  drawn  to  a  bill  of  exceptions.  The 
petitioners  oQered  the  record  of  a  suit,  in  which  G.  &  A. 
Arcenaux,  two  of  the  heirs  of  Rome's  wife,  claimed  their 
share  of  her  estate.  The  record  was  offered  to  prove  by 
admissions  of  Rome  therein,  that  he  had  acted  as  admin- 
istrator of  his  wife's  estate.  The  reading  of  these  admissions 
was  objected  to,  and  the  objection  sustained. 


ST  AL. 
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We  think  the  district  ludge  did  not  err.    The  record  was  Ej^sTxnir  Dm. 

June   1838. 

that  of  a  suit  to  which  the  present  defendant  was  not  a  party.  1. 

The  defendants  counsel  has  contended  that  the  judgement  '*^"™'" 
>s  correct,  as  the  property  was  sold  hy  the  Court  of  Probates; 
ttat  the  only  evidence  of  the  sale  on  record  is  a  note  of  the 
judge  at  the  end  of  the  process  verbal,  which  makes  a  dis- 
tinction between  the  premises  and  the  rest  of  the  property 
sold;  nor  could  any  declaration  of  the  judge,  under  any 
circumstance,  change  the  character  of  the  transaction,  nor 
aflect  in  any  way,  the  rights  which  others  had  or  might 
acquire,  and  the  court  must,  therefore,  look  elsewhere  for 
proof  of  the  character  of  the  premises.  That  it  is  true  the 
answer  admits  it  never  made  part  of  the  common  property,  but 
it  was  improved  at  the  expense  of  the  community,  as  admitted 
by  the  plaintiffs  in  their  suit  against  Rome;  and  in  as  much  as 
it  could  not,  as  it  originally  stood  before  the  marriage,  be  sepa- 
rated from  the  subsequent  improvements  and  the  consequent 
increased  value,  it  was  properly  inventoried  and  sold  entire,  as 
common,  and  thus  the  mortgage,  if  any  ever  existed,  was 
extinguished. 

The  counsel  has  further  contended  that  the  intermeddling 
of  Rome  in  the  administration  of  his  wife's  estate  is  expressly 
denied,  and  there  is  no  proof  of  it  on  the  record;  for  none 
can  result  from  the  petitioner's  suit  against  him,  in  which 
they  recovered  the  sixth  part  of  his  wife's  estate.  The  sur- 
viving spouse,  by  retaining  the  comm<m  property  and  having 
it  sold,  does  not,  thereby  intermeddle  in  the  administration 
of  the  estate  of  the  deceased  so  as  to  render  his  own  estate 
liable  to  the  tacit  mortgage  of  the  heirs  of  his  spouse. 

The  opposite  counsel  has  contended  that  the  record  does 
show  that  Rome  assumed  the  administration  of  his  wife's 
estate.  He  had  an  inventory  of  the  common  property  made 
within  two  weeks  after  her  death.  He  provoked  the  ap- 
pointment of  no  tutor  or  curator,  and  about  two  months  after, 
the  sale  took  place  at  his  request.  The  process  verbal  shows 
the  purchasers  were  to  give  notes  endorsed  to  his  satisfaction. 
In  the  present  case  there  is  evidence  of  a  witness  calling  on 


166  CASES  IN  THE  SUPREME  COURT 

EAiTim  Dm.  Rome  for  payment  of  a  claim  i^ainst  his  wife's  estate,  of  his 
—  sending  him  to  the  parish  judge,  who  sent  him  back  to  Rome, 


BADOll 

98. 


who  finally  paid  the  debt 


BADoir.  It  does  not  appear  to  us  the  court  erred.     There  is  no 

^,  *^®  ^°*"  allegation,  much  less  proof,  that,  till  after  the  sale  to  the 

act  of  his,  give  defendant  of  the  premises,  Rome  took  any  but  cautionary 

gage    on    his  measures  for  the  preservation  of  the  conmion  property,  and« 

EeSS^'^f^  W»  co^isequently  that  part  of  it  which  belonged  to  his  wife's 

wife,  it  cannot  heirs.    He  had  an  inventory  made,  and  provoked  a  sale  of 

pertyprevioiis-  the  property.    If,  after  this  sale,  at  which  the  defendant's 

1^  him?"^        ^^^  ^  *^®  premises  accrued,  Rome,  the  vendor,  by  any  act  of 

his  own,  gave  to  his  wife's  heirs  a  tacit  mortgage  on  his  own 

estate,  that  right  cannot  attach  on  any  property  (like  that  on 

which  it  is  now  sought  to  be  exercised)  previously  sold. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  affirmed,  with  costs. 

McCakbj  for  appellants.     Porter^  for  appellee. 


BADON  vs.  BADON. 

APPEAL  FROM  THE  COURT  OP  THE  FIRST  DISTRICT. 

Testimonial  proof  cannot  be  admitted  to  establisli  a  contract  of  agency  whiQli 
has  relation  to  sales  and  purcliases  of  real  estate  or  slaves. 

Oral  testimony  is  inadmissible  to  prove  a  contract  relating  to  the  sale  of  real 
estate  or  slaves,  and  no  means  are  left  to  a  vendee  of  such  things  to  enforce 
a  verbal  agreement  to  sell,  except  the  privilege  of  resorting  to  the  oath  of 
the  vendor. 

When  third  persons  attack  contracts  on  the  ground  of  fraud,  testimonial  proof 
is  of  necessity  admissible;  but  where  the  allegation  of  fraud  comes  from  one 
of  the  parties  to  a  contract,  he  is  bound  to  establish  it  by  some  written  evi- 
dence, such  as  a  counter  letter,  &p. 
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This  was .  an  action  to  obtain  from  the  defendant  the  Eastkhh  Dm. 
transfer  of  certain  lots  of  ground  which  the  petition  alleged  .-.. 

were  purchased  by  him  for  the  deceased  husband  of  the  plain-  badon 
tiff,  who  left  an  only  child,  under  whom  the  plaintiff  claimed  badoit. 
as  heir. 

The  petition  further  charged  that  the  defendant  had  caused 
the  title  to  said  lots  to  be  executed  in  his  own  name,  and 
fraudulently  pretended  to  be  the  real  owner.  The  general 
issue  was  pleaded;  and  on  the  trial  of  the  cause  the  plaintiff 
offered  parole  evidence  to  prove  that  the  defendant  had  pur- 
chased the  lots  for  her  deceased  husband,  and  not  for  himself. 
To  the  introduction  of  this  testimony  the  defendant  objected) 
on  the  ground  that  oral  testimony  could  not  be  admitted 
without  a  beginning  of  written  proof  to  prove  a  mandate  to 
acquire  landed  property.  This  objection  being  overruled, 
and  the  evidence  received,  the  defendant  took  a  bill  of 
exceptions.  On  the  merits,  there  was  a  verdict  and  judg^ 
ment  for  the  plaintifi^  and  the  defendant  appealed. 

Seghers^  for  appellee,  made  the  following  points: 

1.  Fraud  having  been  alleged  and  charged  in  the  petition, 
testimonial  proof  or  any  other  kind  of  evidence  is  of  course 
admissible.     8  Martin^  JV.  S.  ^iffl. 

2.  Parole  evidence  is  admissible  to  show  that  an  act  exe- 
cuted by  the  agent  in  his  own  name  is  the  property  of  the 
principal.     2  Lou.  Rep.  597. 

3.  The  circumstance  of  the  act  being  in  the  name  of  the 
attorney,  does  not  affect  the  legal  principles  which  control 
the  case;  neither  the  plaintiffs  nor  their  ancestor  were  parties 
to  the  act,  and  it  is  open  for  them  to  show  by  parole  or  other 
evidence,  the  real  nature  of  the  transaction.    2  L.  Rqf.  ^Tl. 

Canon^  contra. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  to  compel  the  defendant  to  convey  and 
transfer  to  the  plaintiff  certain  lots  of  ground  situated  in  the 
suburb  St.  Mary,  which  she  alleges  were  bought  for  her  late 
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Eastbrit  Dis.  husband  RaymoD  Badon,  through  the  agency  qf  the  defen- 

'       L  dan't.    She  further  alleges  that  she  has  a  right  to  the  property 

BAsoM       in  dispute,  as  heir  to  her  child,  lately  deceased,  who  was  the 

BAooN.       only  legal  heir  to  her  husband,  R«  Badon.     The  cause  was 

tried  by  a  jury  in  the  court  below,  who  found  a  verdict  in 

favor  of  the  plaintiff,  and  judgement  being  thereon  rendered, 

the  defendant  appealed. 

By  a  notarial  act  of  sale,  which  is  offered  in  evidence,  it 

appears  that  the  defendant  purchased  the  lots  in  question 

from  Francois  Canonge,  and  took  the  title  in  his  own  name; 

paid  four  hundred  dollars  as  part  of  the  price,  at  the  time  of 

receiving  the  conveyance,  and  secured  the  payment  of  the 

balance  by  giving  to  the  vendor  promissory  notes  made  in  his 

own  name  as  vendee. 

Testimonial      The  contract  of  mandate  by  which  he  is  said  to  have  pro- 

poof  cannot  mised  and  agreed  to  purchase  for  his  brother  Raymon  Badon, 

establish  a  con-  was  attempted  to  be  proven  by  parole  evidence*    To  this 

whtchhwrefZ  species  of  testimony  the  defendant  objected,  and  his  objections 

Uon   to  sales  beinff  overruled,  his  counsel  took  a  bill  of  exceptions.     The 

and  purchases  o  '  ^  ^  ^    ^ 

ofreal  estate  or  decision  of  the  case  depends  entirely  on  the  legal  admissi- 

slaves 

bility  of  testimonial  proof  to  establish  a  contract  of  agency 
(iii^hich  has  relation  to  sales  and  purchases  of  real  estate  or 
slaves),  under  the  provisions  of  our  laws.  The  question 
arising  out  of  these  provisions  has  already  been  decided  by 
this  court  in  the  case  of  Muggah  vs.  Greeg.  See  2  Lou.  Rep* 
p.  593.  The  principles  recognised  in  the  decision  then  made, 
are  adverse  to  the  pretensions  of  the  plaintiff  in  the  present 
instance. 

But  her  counsel  claims  the  right  to  introduce  parole  proof 
to  establish  the  contract  of  mandate  against  the  defendant, 
on  the  ground  of  allegations  of  fraud  against  him,  contained 
in  the  petition. 

It  is  perhaps  true,  that  contracts,  however  solemnly  entered 
into  in  appearance,  and  however  completely  clothed  with 
legal  formalities,  may  be  annulled  on  account  of  simulation 
and  fraud;  and,  to  prove  such  simulation  and  fraud,  testi- 
monial evidence  may  be  resorted  to;  but  this  can  be  legally 
done  only  when  necessity  requires  an  infringement .  of  the 
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general  rules  adopted  to  protect  the  inviolability  of  written  Ea«t«»w  Dm. 
contracts.    The  provisions  of  our  code  render  incompetent  — 

all  oral  testimony  to  prove  a  contract  relating  to  the  sale  of  "^^^ 
real  estate  and  slaves;  and  no  means  are  left  to  a  vendee  of  baoow* 
such  things  to  enforce  a  verbal  agreement  to  sell,  except  the  J^  ^itm^ 
privilege  of  resorting  to  the  oath  of  the  vendor;  although  sible  to  prove 
there  is  certainly  a  want  of  good  faith,  a  species  of  fraud,  on  lating  to  the 
his  part,  in  not  performing  his  promise.  When  third  persons  ^^  ^[  ^^vlt 
attack  contracts  on  the  ground  of  fraud,  testimonial  proof  is  "»«*  ?<>  means 

r  .  1     .    .1  1  1  s.  1     i.  1         ""^   'eft    to  a 

of  necessity  admissible  to  estabhsh  facts  necessary  to  show  vendee  of  such 
the  fraud  alleged.  But  when  the  allegation  of  simulation  and  forcfa  ^verbal 
fraud  comes  from  one  of  the  parties  to  a  contra€t,he  is  bound  agreement  to 

^  ^  sell,  except  the 

to  establish  it  by  some  written  evidence,  such  as  a  counter  privilege  of  re- 

1   . .         fi  «  sorting  to  the 

letter,  &C.  oath    of    the 

The  object  of  the  plaintiff  in  the  present  action  is  virtually  vendor. 
to  make  out  a  title  in  herself  to  real  estate  by  oral  evidence  penons^attack 
alone;  and  to  effect  this,  she  requires  of  the  defendant  to  c^nt™et»  on 
convey  the  property  which  he  purchased  in  his  own  name  as  fniad,  testimo- 
having  been  bought  in  reality  for  her  husband.  The  right  ^ceuky  "ad- 
to  compel  him  to  make  this  transfer  and  conveyance  of  real  J^h^^^Sieane- 
property,  of  which  he  is  the  legal  owner,  is  assumed  as  aeon-  gation  of  fraud 

i»  ,i..^-i^-i  1  T_iTfcA  comes      from 

sequence  of  an  agreement  admitted  to  be  only  verbal.     iSut  one  of  the  per- 
our  laws  admit  of  written  evidence  alone  to  prove  such  con-  ^^^^  he^^^u 
tracts,  or  the  judicial  confession  of  the  parties  to  them.    See  ^{!""^  *?  ®*{^*" 
the  L.  C.  arts.  2255-6, 2415, 2961.     To  admit  the  testimonial  some  written 
proof  offered  in  the  present  case,  would,  in  our  opinion,  vio-  ^  a  "counter 
late  the  rules  of  evidence  ordained  by  these  articles  of  the  ^^^er,  &c. 
code,  and  destroy  the  protection  intended  to  be  given  by  them 
to  proprietors  of  the  most  important  property  (viz*  real  estate 
and  slaves)  in  the  state. 

The  verdict  and  judgement  of  the  court  below,  we  believe 
to  be  based  entirely  on  evidence  which  was  illegally  admitted. 

(iOth  of  July,  1832.    Decree  amended  as  follows:) 

^Ordered,  adjudged,  and  decreed,  that  the  judgement  of 
the  District  Court  be  annulled,  avoided  and  reversed,  and  that 
there  be  judgement  for  the  defendant  as  in  case  of  a  nonsuit, 
with  costs  in  both  courts."    (Vide  Minutes  of  that  day.) 

22 
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Eastkrit  Di8. 
June,  1832.  WHITE  vs.  WOOD. 


WHITX 

94.  APPEAL  FROM  THE  COURT  OF  THE  FIRST  DISTRICT 

WOOD. 

Where  bills  are  accepted  ob  the  faith  of  a  consignment  and  the  payment  of 
them  guarantied  bj  the  consignor,  the  latter  is  responsible  for  any  deficit 
which  may  remain  in  payment  of  the  bills  after  deducting  the  nett  proceeds 
of  the  consignment;  but  he  is  not  chargeable  with  costs  which  the  con- 
signee may  have  incurred  in  resisting  a  suit  in  relation  to  charges  and 
eipenses  upon  the  consignment 

The  facts  are  stated  in  the  opinion  of  the  court,  delivered 
by  Mathews,  J. 

This  action  is  based  on  an  account  in  which  the  plaintiff 
claims  a  balance  of  one  thousand  six  hundred  and  fifty-six 
dollars  and  thirty-nine  cents.  The  whole  claim  is  composed 
of  several  items:  1.  Nine  hundred  and  thirty-one  dollars 
and  thirteen  cents,  as  damage  sustained  in  consequence  of 
the  defendant  not  having  complied  with  engagements  made 
by  his  firm  in  relation  to  one  hundred  and  seventy  bogheads 
of  tobacco.  2.  Four  hundred  and  seventy-five  dollars  and 
twenty-six  cents,  money  paid  for  the  house  of  Crutcher  & 
Wood,  by  the  plaintiff.  3.  Two  hundred  and  fifty  dollars, 
claimed  on  account  of  an  alleged  loss  arising  from  the 
difference  in  the  price  of  tobacco  at  the  time  a  part  of  the 
one  hundred  and  seventy  hogsheads  was  sold,  being  less  than 
it  would  have  produced  had  it  been  sent  to  the  plaintiff 
agreeable  to  promise,  &c.  The  court  below  gave  judgement 
for  the  defendant;  from  which  the  plaintiff  appealed. 

It  appears  by  the  facts  of  the  case,  that  Crutcher  &  Wood 
were  the  endorsers  on  bills  of  exchange  drawn  on  the 
plaintiff  and  payable  in  New-Orleans,  by  one  Trotter,  of 
Nashville,  in  Tennessee,  to  the  amount  of  five  thousand  five 
hundred  dollars.  These  bills  they  assisted  the  drawer  to 
negotiate  in  Tennessee;  and  the  plaintiff  accepted  and  paid 
them  at  maturity,  under  a  guarantee  of  the  endorsers,  who 
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advised    that  they  would  ship  to  him  one  hundred  and  Eastern  Dis. 

June  1832 

seventy  hogsheads  of  tobacco.     They  only  sent  one  hundred  — ■ 

and  forty-five  hogsheads,  which  were  sold  by  the  acceptor  of       white 

vs. 

the  bills,  and  produced  the  nett  amount  of  five  thousand  four  wood. 
hundred  and  forty-three  dollars  and  eighty-seven  cents.  The 
plaintiff  was  compelled,  by  a  judgement  of  the  District  Court, 
to  pay  to  one  Gordon,  the  captain  of  the  steamer  Brandy- 
wine,  the  sum  of  four  hundred  and  seventy-five  dollars  and 
twenty-six  cents,  which  was  claimed  on  account  of  charges 
and  expenses  incurred  in  relation  to  part  of  the  tobacco 
sent  to  meet  the  bills  for  five  thousand  five  hundred  dollars. 

From  the  entire  transactions  between  the  plaintiff  and  the 
commercial  house  of  Crutcher  &  Wood,  as  they  appear  by  the 
evidence  of  the  case,  we  are  of  opinion  that  the  latter  assumed 
no  binding  oblie^ation  towards  the  former,  except  to  refimd  to     Where  bills 

o  o  7  r  are     accepted 

him  any  deficit  which  might  remain  in  payment  of  the  bills  for  on  the  faith  of 
five  thousand  five  hundred  dollars,  after  deducting  the  nett  and  the  pay- 
proceeds  of  the  tobacco  actually  sent  by  them  to  him  for  the  ^^gJan^Ld  by 
purpose  of  meeting  those  bills,     This  deficit,  according  to  tjje  consi^or, 

toe  latter  is  re** 

the  account  of  the  acceptor,  is  fifty-seven  dollars  and  thirteen  sponsible  for 
cents,  exclusive  of  the  sum  of  four  hundred  and  seventy-five  w^ch  may  re- 
dollars  and  twenty-six  cents,  which  he  was  forced  to  pay  to  ™*""  "*^  ^7' 
Gordon,  as  above  stated.  For  these  two  sums,  he  ought  to  b»J'».  a^'c  de- 
have  judgement  in  the  present  case.  The  costs  of  the  suit  nett  proceeds 
wherein  he  resisted  payment  to  the  captain  of  the  steamer  ment^-^^buVIKe 
Brandywine,  should  not  be  taken  into  consideration,  they  js  not  chargea- 

4  '  /.,,,,  1  '         -^   ble  with  costs 

being  a  consequence  of  a  risk  which  he  took  on  himself,  and  which  the  con- 
in  which  the  defendant  to  the  present  action  had  no  parti-  hl?e*incu™e5 
cipation;  but  the  principal  sum  Is  fairly  chargeable  to  the  *°.  "^"**j"§  * 
defendant  as  it  reduced  the  nett  proceeds  pf  the  tobacco  to  charges  and 
shipped  to  meet  the  bills,  the  payment  of  which  was  guaran-  ^^^^"^onsl^" 
tied  by  the  firm  of  Crutcher  &  Wood.  ">«"*• 

It  is,  therefore,  ordered,  adjudged,  and  decreed,-  that  the 
judgement  of  the  District  Court  be  avoided,  reversed,  and 
annulled;  and  it  is  further  ordered,  adjudged,  and  decreed 
that  the  plaintiff  and  appellant  do  recover  from  the  defendant 
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E^TXRir  Dm.  and  appellee  five  hundred*  and  thirty-two  dollars  and  thirty 
'  nine  cents,  with  costs  in  both  courts. 

tuLhKa 

cAMTuri.        McCalebj  for  appellant    Pierce^  for  appellee* 


MALLEIN  «f.  CARSTENS. 

AFPXAL  FBOM  THE  PABUH  COURT  OF  ITXW-ORLKAFt. 

Where  an  injunction  is  obtained  in  tiie  form  of  a  separate  petition  by  the 
defendant  in  execotion  against  the  plaintiff,  a  judgement  dissolving  the 
injunction,  need  not  contain  the  reasons  upon  which  it  was  rendered. 

The  defendant  enjoined  cT  writ  of  possession  which  issued 
in  virtue  of  a  judgement  rescinding  the  lease  of  a  house,  and 
restoring  its  possession  to  the  lessor.  To  the  injunction  an 
answer  was  put  in  by  the  plaintiff  in  execution,  but  not  by 
the  sheriff^  who  was  made  a  party  thereto.  On  trial  the 
injunction  was  dissolved,  and  the  plaintiff  therein  appealed. 

Roselius,  for  appellant,  made  the  following  points: 

1.  The  judgement  of  the  court  a  qua,  is  void,  and  ought  to 
be  reversed,  because  no  law  is  referred  to  by  the  judge,  nor 
any  reasons  assigned  for  its  being  rendered. 

3.  The  judge  a  quo  erred  in  dissolving  the  injunction  when 
only  one  of  the  defendants  had  filed  an  answer. 

Porter  J.,  delivered  the  opinion  of  the  court. 

In  this  case  an  injunction  was  obtained  to  which  an  answer 
was  put  in,  containing  a  general  denial,  and  an  allegation 
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that  the  writ  staved  by  the  injunctioa  had  been  taken  out  in  Eastern  Dis. 
Virtue  of  ajudgement.  __«-_______. 

The  cause  was  tried  by  the  judge,  who  ordered  the  injunc-  "orgaw  «t  al. 
tion  which  he  had  granted  to  be  set  aside  and  rescinded,  and  thsircredi- 
that  the  plaintiff  pay  costs  of  suit.  ^®"*' 

From  that  judgement  this  appeal  is  taken,  and  the  appellant 
assigns  for  error  of  law  appearing  on  the  face  of  the  pro* 
ceedings,  the  absence  of  any  reasons  in  the  judgment  ren- 
dered by  the  inferior  court. 

We  decided  very  lately  in  the  case  of  Rawktt  vs.  Shepherd^  inj^UOT  *S 
that  an  injunction  obtained  in  the  form  of  a  separate  petition,  obtained  in  the 
by  the  defendant,  in  execution  against  the  plaintiff,  must  be  arete  petition 
governed  by  all  the  rules  laid  down  in  the  code  of  practice  in  antf"i^*!?ieci 
relation  to  oppositions  to  executions,  because  no  other  form  of  tipnaminsttlie 

_  piaintiffy         a 

proceeding,  in  relation  to  such  matters,  is  authorized  by  our  Judgment  dis- 
rules  of  practice.  Viewed  in  this  light,  the  dissolution  of  the  JSlction^'need 
injunction  can  be  considered  nothing  but  an  incident  con-  not  contain  the 

"^  °  reasons    upon 

nected  with  the  final  judgement,  and  reasons  were  not  re-  which  it  was 
quired  as  in  the  case  of  a  final  judgement.  ^^  ^^  ' 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  Parish  Court  be  affirmed,  with  costs. 


MORGAN  ET  AL.  «f.  THEIR  CREDITORS. 

APPEAL  FBOM  THS  COUKT  OP  THX  PIRST  DISTBICT. 

The  judgement  of  homoIogaUon  on  the  tablean  of  distribution  filed  by  the 
syndics,  is,  in  law,  a  judgement  in  favor  of  each  creditor  to  whom  a  dividend 
is  assigned ;  and  has,  in  relation  to  the  proceeds  in  the  hands  of  the  syndicSf 
ihe  authority  of  the  thing  judged. 
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Eastern  Dm.      The  facts  are  stated  in  the  opinion  of  the  court,  delivered 

June,  1832.     ,      ^  , 

—  by  roRTES,  J. 

MORGAN  ET  AI.. 

THxiRCRSDi-       In  this  case,  after  a  tableau  of  distribution  was  filed  by 

TOR& 

the  syndics,  and  homologated  by  the  court,  a  rule  was  taken 
on  them  by  the  appellants  to  show  cause,  why  they  should 
not  pay  over  to  them  a  certain  sum  arising  out  of  a  bill  of 
exchange  on  which  the  estate  the  appellants  represent  has 
paid  a  dividend  since  the  failure  of  Morgan,  Dorsey  &  Co. 
Whether  this  payment  was  made  within  sufficient  time  to 
enable  the  appellants  to  have  presented  their  claim  before 
the  tableau  of  distribution  was  homologated,  the  record  does 
not  inform  us. 

The  syndics  opposed  to  this  demand  the  final  decree  of 
the  court  directing  them  to  pay  over  the  proceeds  of  the 
estate  in  their  hands  to  the  persons  therein  mentioned;  and, 
also,  an  allegation  that  the  bill  of  exchange  on  which  this 
claim  had  arisen,  had  already  been  proved  against  the  estate 
at  the  instance  of  Price,  Morgan  &  Co.,  and  a  dividend  paid 
to  them. 

The  court  sustained  this  defence,  and  from  its  judgement, 
this  appeal  is  taken. 
The  judge-  The  judgement  of  homologation  on  the  tableau  of  distri- 
loeatioDonthe  hution,  filed  by  the  syndics,  is,  in  law,  a  judgement  in  favor 
tribution^fit^  of  each  creditor  to  whom  a  dividend  is  assigned;  and  has,  in 
by  the  syndics,  relation  to  the  proceeds  in  the  hands  of  the  syndics,  the 
judgement'  in  authority  of  the  thing  judged.  So  long  as  that  judgement 
^^J  *".?  "t^'d^  unrever«ed,  we  do  not  see  how  an  onler  can  be 
whom  a  divi-  obtained  for  the  syndics  to  pay  over  part  of  the  moneys  in 

dend  is  assign-    ,,,  •         -n       t      t  r 

ed;  and  has,  in  their  hands  to  any  person  not  a  party  to  it.  By  the  laws  of 
proceeV^the  Spain,  formerly  in  force  in  Liouisiana,  the  precaution  was 
hands  of  the  taken,  on  payinc  the  creditors  who  had  proved  their  debts  in 

syndics,  the  au-  ^        r  j     id  r 

thorit^  of  the  the  concursOj  to  require  from  them  the  ^obligactonj  y  Jumza 

iDgju  ge  .    ^  acreedor  de  mejor  derecho;^^  obliging  each  creditor  to  repay 

what  was  given  to  him,  in  case  any  one  with  higher  claims 

should  thereafter  present  himself.   That  law  is  now  repealed. 

Whether  there  be  an  obligation  of  the  same  nature,  raised 
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by  the  genera)  principles  of  our  law^  we  cannot  saj,  and  this  Eastsrn  Dis. 
case  does  not  require  us  to  decide.    But  if  there  be,  which  ' 

is  doubtfiil,  the  action  must  be  against  the  particular  creditor*    juho  kt  al. 
The  right  to  present  the  claim  in  concurso^  and  to  be  paid    dobiocouht 
out  of  the  funds  in  the  syndics  hands,  terminates  with  the       '^  ^^ 
judgement*    Whether  in  case  of  a  partial  dividend,  the 
creditor  might  not  appear  and  claim  to  be  paid  out  of  the 
funds  which  should  subsequent  thereto  come  into  the  pos- 
session of  the  syndic,  we  need  not  say,  as  the  answer  avers  a 
final  tableau  has  been  homologated. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court,  be  affirmed  with  costs. 

Hennerij  for  appellant.    Eustis^  for  appellee. 


JUNG  ET  AL.  vs.  DORIOCOURT  ET  AL. 

APPIAI.  FROM  THK  COURT  OF  THE  FIRST  DISTRICT. 

Evidence  may  be  received  to  show  that  a  woman  of  color,  who  claims  under 
a  will,  is  the  adulteroas  bastard  of  the  testator. 

Article  31  of  the  Civil  Code,  which  points  out  the  mode  for  the  proof  o^ 
natural  paternal  descent,  relates  only  to  illegitimate  children  susceptible  of 
being  legally  acknowledged,  and  not  to  adulterous  bastards. 

Where  defendants  sever  in  their  pleas,  although  the  plaintiffs'  ia^apacity  to 
inherit  be  shown  by  some  of  them,  it  wiU  not  avail  those  who  have  neglected 
to  plead  the  incapacity. 

Francis  B^noudy,  by  his  last  will,  among  other  dispositions, 
gave  to  the  plaintiff,  f.  w.  c,  and  her  four  children,  the  sum 
of  one  thousand  dollars  each*    One  of  the  children  haying 
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Easvem  Dis.  died)  this  suit  was  broaeht  br  the  mother  and  her  three  sur^ 

L  TiviDg  children,  to  recover  from  the  defendants  (heirs  of  the 

juwo  BT  AL.    testator),  the  legacies  given  to  them  by  the  will;  and  also,  to 

DOBiocovRT   recover  the  legacy  given  to  the  deceased  child. 

fix  AL.  j^  pj^^  ^^  ^^^  jurisdiction  of  the  court  having  been  put  in 

and  overruled,  the  defendants  answered  that  the  plaintiffi 

were  not  the  persons  described  in  the  vrill;  and  they  further 

alleged,  that  the  legacies  left  to  the  plaintiffs  exceeded  the 

disposable  portion.    Two  of  the  defendants,  in  a  separate 

answer,  alleged  additional  matter,  to  wit:  that  the  first  named 

plaintiff,  the  mother  of  her  coplaintiffs,  was  the  adulterous 

offspring  of  the  testator,  and  consequently,  incapacitated,  as 

well  as  her  children,  from  recovering  a  legacy  under  the  will 

of  her  natural  father. 

On  the  trial  of  the  cause,  the  counsel  for  the  defendants 
offered  testimony  to  show  that  the  plaintiff  was  a  bastard 
child  of  the  testator.  To  the  admission  of  which,  the  plaintifis 
by  their  counsel,  objected  on  the  following  grounds.  1.  That 
parole  testimony  of  that  fact  was  not  admissible.  2.  That 
the  evidence,  if  admitted,  should  be  expressly  confined  to 
such  of  the  defendants  as  had  pleaded  that  fact  in  their 
answer.  The  court  having  admitted  the  evidence  without 
qualification,  the  plaintiffs  took  their  bill  of  exceptions;  and 
the  fact  of  bastardy  having  been  established,  there  was  judge- 
ment for  the  defendants,  and  the  plaintiffs  appealed. 

Conrad  and  Buchanan^  for  appellants,  made  the  following 
points: 

1.  The  defendants  have  no  right  to  prove  the  descent  of  the 
plaintiffs  by  parole  evidence,  or  by  any  other  means  than  the 
written  act  of  acknowledgement  of  their  parent.  Because, 
first,  the  recherche  de  patemitS  is  a  privilege  accorded  to  the 
illegitimate  child,  to  enable  him  to  obtain  an  alimony,  and 
cannot  be  used  against  him.    Old  C.  C.  p.  50,  arts.  30-1. 

2.  Because  the  plaintiffi  are  people  of  color,  and  if  they 
are  the  children  of  the  testator,  they  are  alleged  to  be  his 
adulterous oflSpring.    Old  C.  C. art.  le^p. 49.  Id. art.aO,p. 50. 
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3.  Sapposing  the  fact  oftheir  being  the  illegitimate  ofispring  Eastern  Dn. 
of  the  testator  to  have  been  conclusively  shown,  it  is  not  suf-  L 
ficient,  because  those  illegitimate  children  only  who  have  been    ^"®  ■'  ^' 
acknowledged  by  their  parents  are  incapacitated  by  law  from    mkiocoort 
receiving  donations  from  them.    Old  C  C.  p.  249,  art.  4.       *^  ^'" 
Merlin^  Questions  de  Droits  verbo  PaiemitS* 

4.  The  allegation  of  bastardy  can  only  avail  those  of  the 
defendants  who  set  it  up  as  a  defence. 

5.  One  of  the  defendants  has  admitted  the  claim  of  the 
plaintifis  and  is  bound  by  that  admission. 

Dennis  and  Derbigny^  contra* 

Martin,  J.,  delivered  the  opinion  of  the  court. 

.  The  plaintifi^  Jung,  and  the  other,  her  children,  claim  lega* 
cies  under  the  will  of  the  defendants'  ancestor. 

The  latter  pleaded  that  the  court  was  without  jurisdiction, 
because  they  were  beneficiary  heirs.  The  plea  was  overruled 
and,  in  our  opinion,  correctly.  It  is  true  that  they  had  oh- 
tained  time  to  deliberate  whether  they  would  become  bene- 
ficiary or  absolute  heirs;  but  without  expressing  any  deter- 
mination thereon,  they  proceeded  to  the  liquidation  and 
partition  of  the  estate,  and  have  suffered  fifteen  years  to 
elapse. 

The  plea  being  overruled,  was  followed  by  two  separate 
answers* 

The  first,  which  is  that  of  three  or  four  of  the  defendants, 
has  the  following  pleas:  1.  The  plaintifis'  description  of 
themselves  in  the  petition,  does  not  correspond  with  that  of 
the  legatees  in  the  will.  2.  The  plaintiff,  Jung,  was  not,  as 
is  alleged,  married  to  Villeneuve  Leblanc  3.  Theplaintifi^ 
Passive,  is  not  authorized  to  sue*  4*  The  action  is  prema- 
ture*   5.  The  legacies  are  reducible*    6.  The  general  issue. 

The  second  answer,  which  is  that  of  the  heirs  of  the  fifth 
defendant,  contains  a  further  plea,  viz:  That  the  plaintiff, 
Jung,  is  the  adulterous  bastard  of  the  testator^  and  the  other 
defendants  are  her  children,  and,  therefi>re9  neither  has  the 
capacity  of  inheriting  from  him* 
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EAflTXRir  Dm.      There  was  judgment  against  the  plaintiffi,  and  they  ap« 

-  pealed. 
juHo  BT  aim        We  have  examined  the  last  plea  in  the  second  answer  first, 
DORiooouRT    as  it  is  the  most  important;  as  it  appears  that  if  the  decision 
ET  AL.       ^f  ^^  first  judge  thereon  is  correct,  there  will  be  no  necessity 
of  examining  the  others. 

By  a  provision  of  our  law,  bastards,  adulterous  or  inces- 
tuous, even  duly  acknowledged,  shall  not  enjoy  the  right  of 
inheriting  from  their  natural  father  or  mother,  in  any  of  the 
cases  in  which  other  natural  children  are  allowed  to  inherit 
from  their  natural  parents.  The  law  allowing  them  nothing 
more  than  mere  alimony.     C.  C.  p.  156,  art,  46. 

Every  disposition  in  favor  of  a  person  incapable  of  receiv- 
'  ing,  shall  be  null,  whether  it  be  disguised  under  the  form  of 
onerous  contract,  or  made  under  the  names  of  interposed 
persons. 

The  father  and  mother,  the  children  and  dependants,  the 
husband  and  the  wife,  of  the  incapable  person,  shall  be  re- 
puted incapable  persons.    Id.  313,  art.  YT. 

It  is,  therefore,  clear,  that  if  the  facts  pleaded,  be  estab- 
lished, the  plaintiff,  Jung's  claim,  must  be  rejected  as  that  of 
an  adulterous  bastard,  and  that  of  the  other  plaintiffi,  her  chil- 
dren, as  that  of  interposed  persons. 
Evidence      But  it  has  been  urged  that  the  plaintiff,  Jung,  is  a  woman 
v° Y  to  riiow  ^^  colott^i  aod  as  persons  of  this  kind  are  not  allowed  to  prove 
that  a  woman  their  natural  paternal  descent,  when  they  have  not  been 
claims  under  a  l^gsdly  acknowledged,  it  follows  that  their  natural  paternal 
dSt'e^^bat  fi^i**^^  cannot  be  proved  against  them;  and,  therefore,  proof 
tardoftlietes-  of  this  filiation  ought  not  to  have  been  received;  and  if  it 
could,  it  must  have  been  confined  to  such  evidence  as  could 
have  been  legally  received,  of  paternal  natural  descent. 

Illegitimate  children,  who  have  not  been  legally  acknow- 
ledged, may  be  allowed  to  prove  their  paternal  descent, 
provided  they  be  free  and  white.    Id.  p.  50,  art.  90. 

It  is  very  clear  that  the  object  of  this  proviso,  is  to  exclude 
illegitimate  coloured  children  frcnn  any  right  in  their  natural 
father,  who  has  not  acknowledged  tiiem.  The  means  is  pre- 
scribed with  the  view  of  prescribing  the  end. 
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This  plaintiff  was  not)  could  not  be  legally  acknowledged,  Eastkbh  Dis. 
as  she  was  an  adulterous  child.    IcL  p*  48,  arL  26.    As  such      "'"' 
she  might  be  allowed  alimony;  bat  bad  she  claimed  it,  and    jvho  et  al. 
her  paternal  descent  been  denied,  she  would  have  failed,  as    poriocourt 
the  law  disabled  her^  as  a  woman  of  colour^  from  proving  her       ^'^  ^^' 
paternal  descent. 

She  claims  not  alimony,  but  an  inheritance;  from  this,  if 
she  be  an  adulterous  child,  the  law,  as  we  have  seoi,  excludes 
her.  The  heirs  seek  the  protection  of  the  law,  and  allege  her 
incapacity  to  inherit,  and  the  question  before  us  is^  whether  we 
are  to  say,  this  protection  must  be  claimed  in  vain,  because 
the  law  forbids  proof  of  tibis  incapacity.     . 

She  is  under  a  double  incapacity,  as  an  illegitimate  child  of 
colour.  She  cannot  successfully  claim  any  thing  from  her 
natural  father  or  his  heirs,  if  her  descent  be  denied,  because 
the  law  has  said  she  cannot  prove  it:  as  an  adulterous  child, 
she  cannot  inherit. 

Both  these  incapacities  are  privileges  of  the  heirs,  which 
the  court  must,  when  called  on,  enforce;  and  the  final  ques- 
tion is  simply,  whether,  from  the  interdiction  of  proof  of 
paternal  descent,  in  the  first  case,  to  the  coloured  pereon,  it  be 
interdicted  to  the  heir  in  the  second.  We  think  we  are  bound 
to  solve  the  question  in  the  negative.  The  interpretation 
which  leads  to  the  affirmative,  would  be  Lord  Coke's  ^  cursed 
interpretation  which  corrodes  the  text.''  It  would  lead  to  the 
absurd  proposition,  that  although  the  plaintiff  cannot  claim 
alimony  firom  the  heirs,  she  might  the  estate. 

It  must,  however,  be  admitted  that  it  has  been  shown,  that 
the  tribunals  of  France  gave  to  the  arUcle  908  of  the  Jfapokon 
Code^  a  construction,  under  which  they  protect  illegitimate 
children  from  the  legal  incapacities  under  which  they  labor, 
by  allowing  them  to  resist,  in  certain  cases,  the  introduction  of 
evidence  of  their  illegitimacy.  &>ey,  1809, 2,  310-1 1.  Id. 
1810, 1,  272.  Id.  1817,  1,  191.  Id.  1818-19, 1, 244  Locr^ 
Etprii  det  Codes^  livre  4,  (t>e  7,  ch.  3,  §  1.  Merlin,  Questions 
de  Droit  verbo  PaiemitS. 
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EAnsftir  Du.      A  part  of  the  pc^nlatioii  of  this  state  has  been  placed  by 

~  law  under  certain  disabilities  and  incapacities,  finom  which  it 

two  ET IX..    is  not  the  province  of  courts  of  justice  to  relieye  them.    Cases 

DosiocouBT    <>f  bastardy,  of  very  rare  occurrence  in  France,  are,  unfor- 

"  ^'       tnnately,  much  more  frequent  among  us.    The  decisions  of 

no  tribunal  in  France  are  binding  upon  us,  and  these  are 

very  important  considerations  whidi  impose  on  our  courts  a 

stricter  observance  of  the  laws  relative  to  illegitimate  children, 

'  especially  those  of  colour. 

We  are  of  opinion  that  the  District  Court  did  not  err  in 
admitting  evidence  of  the  plaintiff  Jung  being  the  testator's 
adulterous  bastard. 

But  the  plaintifiPs  counsel  has  contended,  that  such  a  proof 

could  legally  be  made  in  one  of  the  modes  prescribed  by  law 

for  the  proof  of  natural  paternal  descent.     C  C.50,aH.  31. 

These  are  private  writings,  in  which  the  father  may  have 

acknowledged  the  bastard  as  his  child,  or  may  have  given 

him  that  name*    The  public  or  private  acknowledgement  of 

the  CivilCode,  the  child  by  the  father,  conversations  in  which  he  called  him 

out' Uie  ^ode  ^  child,  or  his  having  caused  him  to  be  educated  as  such, 

for  the  proof  of  ^jj^  residence  of  the  mother  as  the  concubine  of  the  father  in 

natural   pater- 
nal    descent,  his  house,when  the  child  was  conceived. 

lUegitimat/  It  has  appeared  to  us  that  this  part  of  die  code  relates  only 
^ptible  of  be^  ^  illegitimate  children  susceptible  of  being  legally  acknow- 
ing  legally  ac-  ledged  by  the  fkther,  and  not  to  adulterous  or  incestuous  bas- 

knowiedgedy  o         ^^ 

and  not  to  a-  tards,  who  cannot  be  legally  acknowledged.  The  object  of 
duUerous  bai-  ^^  j^^  being  to  protect  heirs  from  the  too  great  fondness  of 

Where  de-  the  natural  parents  of  such  children. 
{^"^J'^ew!      ^^  ^^  merits,  it  has  appeared  to  us,  that  the  proof  made 
aithourii    the  by  the  defendant  has  fully  established  that  the  plaintiff  Jung 

plaintiuDi  inca* 

pacity  to  inhe-  ts  the  adulterous  daughter  of  the  testator,  and  the  other 
by  ^me'^'^o^  plai^tifis  her  children;  it  therefore  follows,  that  the  pleas 
them,  it  will  must  be  sustained. 

who  have  neg-  The  Counsel  of  the  plaintiffi  has,  however,  contended,  that 
plead^the  inci^  ^^  Cannot  avail  the  defendants  who  have  not  made  it;  that  by 
pacity.  forbearing  to  plead  the  incapacity,  tiiese  defendants  have 
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waived  any  advantage  they  might  derive  from  it,  and  it  wajs  Eastsrh  Dis. 
lawful  for  them  to  do  so,  and  they  are  bound  by  the  waiver*  1. 

The  counsel  of  the  defendants  has  replied,  that  although    ^^^  ^"^  ^' 
they  have  severed  in  their  pleas,  the  plaintifis  have  proceeded   doriocourt 
to  trial  at  once  against  all  the  defendants,  and  there  has  been       ^*  ^'^ 
but  a  judgement  against  all.     That  the  plaintiff's  incapacity 
to  inherit  being  shown  by  some  of  the  defendants,  the  court 
was  bound  to  consider  it  as  existing  with  regard  to  all;  that 
the  incapacity  is  introduced  in  support  of  reUgion  and  morality, 
and  it  is  corUra  bonos  mores  that  it  should  be  avoided. 

We  are  of  opinion  that  the  incapacity  must  be  pleaded, 
and  the  judges  cannot  supply  it,  and  the  law  has  restricted 
the  proof  of  it* 

The  exclusion  either  for  cause  of  incapacity  or  unwor- 
thiness,  shall  not  b^  sued  for,  other  than  by  the  relations  or 
the  parties  interested  in  the  succession  of  the  estate.  Id.  160, 
art.  70. 

We,  therefore,  conclude,  that  the  three  defendants  who 
have  neglected  to  plead  the  incapacity,  cannot  claim  any 
advantage  from  it. 

This  renders  it  necessary  to  examine  these  pleas. 

L  The  plaintiffi  have  duly  proved  that  they  are  the  per- 
sons mentioned  in  the  wilL 

2.  It  has  appeared  to  us,  that  it  is  quite  unimportant  to 
inquire,  whether  the  plaintiff  Jung  be  actually  married  to 
Villeneuve  Leblanc. 

3.  We  find  that  the  plea  of  the  want  of  authorization^of 
the  plaintiff  Passage,  is  sustained,  and  the  suit  must  be  dis- 
missed as  to  her. 

4.  The  suit  does  not  appear  to  us  premature. 

5.  The  reducibility  of  the  legacies  cannot  be  claimed, 
because  the  defendants  never  made  their  option  to  accept 
as  beneficiary,  and  disposed  of  the  estate  as  absolute  heirs. 

€.  The  plea  of  the  general  issue  is  found  against  these 
defendants. 

The  plaintifis  claim,  altogether,  five  legacies  of  one  thou- 
sand dollars  each.     The  heirs  of  F.  Doriocourt,  one  of  the 
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Ejatcm  Du.  defendants,  having  succeeded  in  establidiing  die  plea  of  adul- 

*  terous  bastardj,  her  proportion,  u  e.  one  third  of  that  sum,  is 

JUNG  XT  AL.    ^  }^Q  deducted,  or  one  thousand  six  hundred  and  sixty-six  dol- 

iwRiocouBT   lars  and  sixty-six  cents  and  two-thirds,  leaving  a  balance  of 

XT  AZ. 

three  thousand  three  hundred  and  thirty*three  dollars  and 
thirty-three  cents,  one  fourth  of  which  is  to  be  deducted  as 
the  share  of  the  plaintiff.  Passage,  who  has  not  proven  that 
she  was  authorized  by  her  husband  to  sue ;  u  e.,  eight  hundred 
and  thirty-three  dollars  and  thirty-three  cents,  leaving  a 
balance  to  be  recovered  by  the  three  other  plaintifis,  a  sum 
of  two  thousand  five  hundred  dollars,  or  eight  hundred  and 
thirty-three  dollars  and  thirty-three  cents  and  one-third  by 
each. 

There  were  originally  three  heirs  of  the  testator,  viz:  F* 
Doriocourt,  £•  Bernoudy,  and  A*  &  B*  Leblanc,  representing 
their  deceased  mother,  a  sister  of  the  other  two  heirs.  Pend- 
ing the  suit,  F.  Doilocourt  died,  and  her  representatives 
having  successfully  opposed  the  plea  of  adulterous  bastardy, 
are  out  of  court.  Bernoudy,  the  brother  of  F.  Doriocourt 
died,  and  his  two  heirs,  F.  6l  E.  Bernoudy,  have  been 
brought  in;  and  with  A.  &  B.  Leblanc,  the  heirs  of  their 
father^s  brother,  are  chargeable  by  equal  portions  of  the  sums 
recovered  by  the  three  plaintiffi,  and  are  to  have  one-fourtb 
thereof  each. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  annulled,  avoided,  and 
reversed,  and  that  there  be  judgement  of  nonsuit  against 
die  plaintiff  Passage,  with  costs  in  both  courts,  and  in  iavor 
pf  the  defendants,  heirs  of  F.  Doriocourt,  with  costs  also  in 
in  both  courts,  and  that  each  of  the  three  other  plaintifls  do 
recover  from  each  of  the  oflier  four  defendants,  A.  Leblanc, 
B.  Leblanc,  E.  Bernoudy,  and  F.  Bernoudy,  the  sum  of  two 
hundred  and  eight  dollars  and  thirty-three  cents  and  oner 
third,  with  costs  in  both  courts. 
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IftUSSELL  ET  AL.  tw.  GALE  ET  AL. 

APPEAL  JPBOIC  THS^BOURT  OF  THE  FIRST  DISTRICT. 

A  consignee  called  )n  as  a  gambhee  has  a  right  to  retain  the  money  wluch 
he  has  paid  for  freight,  tnsnrance,  &c. 

The  plaintiffi  attached  a  quantity  of  bale  rope,  as  the 
property  of  one  Buckles,  which  had  been  consigned  to  the 
defendant  Gale.  In  that  suit,  Gale  intervened,  and  obtained 
the  release  of  the  rope,  upon  his  executing  a  bond  with  M il- 
laudon,  as  surety  in  the  sum  of  one  thousand  two  hundred  and 
ninety-eight  dollars,  conditioned  to  pay  that  amount  in  part 
satisfaction  of  such  judgement  as  might  be  rendered  in  favor 
of  the  plaintifis  against  Buckles.  The  plaintiffi  having  ob- 
tained final  judgement  against  Buckles,  brought  this  suit  to 
recover  the  amount  specified  in  the  bond. 

The  claim  was  resisted  by  the  defendants,  on  the  ground 
that  they  were  entitled  to  certain  credits  for  charges  accruing 
upon,  and  connected  with  the  transportation  of  the  rope, 
which  had  been  paid  by  the  defendant  Gale,  and  a  statement 
of  which  was  annexed  to  the  answer.  They  also  pleaded  a 
tender  of  the  amount  due  on  the  bond,  after  deducting  the 
credits  for  which  they  contended. 

On  the  trial  of  the  cause,  they  oiBTered  a  witness  to  prove  the 
disbursements  set  forth  in  the  account,  but  the  court  refused 
to  let  the  witness  be  sworn,  on  the  ground  that  the  matters  in 
controversy,  in  this  case,  had  been  finally  adjudged  by  the 
decision  of  the  Supreme  Court,  in  the  case  of  Russell  ei  a/,  vs. 
Buckles:  Gale  intervening  party.  To  which  opinion  of  the 
court,  the  defendants,  by  their  counsel,  took  a  bill  of  excep- 
tions. There  was  a  verdict  and  judgement  for  the  amount  of 
the  bond,  and  the  defendants  appealed. 

Pierce^  for  appellee,  argued  as  follows: 

The  only  question  in  this  case  is,  whether  Gale  can  claim 
against  the  plaintiffi  any  sum  as  an  offiet  to  his  bond  for 
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EisTBRN  Dh.  moneys  paid  for  freight,  storage,  and  commissions,  &c.,  sup- 
—  posing  that  he  could  prove  the  expenditures.  The  judge 
KvssKLLBTAL.  feclow  thought  that  he  could  not  he  admitted  to  proof  under 
GALE  «T  ix.    these  circumstances* 

Gale  &L  Co.  and  C.  Buckles  had  dealings  together,  in  the 
course  of  which  Buckles  shipped  to  Gale  a  quantity  of  bale 
rope.  Buckles  was  previously  indebted  to  Russell  &  Bar- 
stow  in  a  lai^e  sum  of  money.  Russell  6c  Barstow  attached 
the  bale  rope  before  it  reached  Gale,  but  after  he  had  re- 
ceived the  bill  of  lading.  Gale  came  in  and  intervened  in 
the  suit,  praying  that  the  rope  might  be  given  up  to  him,  as 
owner.  The  trial  was  had,  in  which  Gale  did  not  introduce 
any  evidence  of  ownership,  but  endeavored  to  establish  a 
preference  by  introducing  evidence  to  establish  that  Buckles 
was  indebted  to  him.  The  court  decided  that  Gale  had  no 
lien.    See  2  Miller^  p.  418. 

At  the  beginning  of  this  suit,  Gale  bonded  the  bale  rope, 
^  giving  Millaudon  as  his  security.  The  bond  shows  that  he 
stipulated  to  pay  so  much  money  if  judgement  went  against 
Buckles.  Buckles  had  judgement  against  him;  and  when 
.Gale  is  called  upon  to  comply  with  his  bond,  he  pleads  that 
there  was  money  owing  him  in  the  suit  o(  Russell  ^  Barstom 
vs.  Bucklesj  which  he  did  not  claim,  and  which  must  be  now 
allowed  him;  that  he  paid  freight,  storage,  &c.,  for  the  bale 
rope,  and  that  the  plaintifis  are  chargeable  with  it. 

The  present  plaintifis  answer  him,  that  if  he  had  any  claim 
in  the  suit  of  themselves  against  Backles,  he  ought  to  have 
presented  it  in  that  case;  that  he  was  a  party  to  that  suit; 
that  though  his  intervention  spoke  only  of  ownership,  the 
evidence  taken  in  the  case  was  as  to  any  claim  of  any  nature 
or  kind  against  the  rope,  and  the  judgement  was  upon  his  lien ; 
if,  therefore,  there  were  any  omissions,  he  has  but  himself  to 
blame;  it  is  res  judicata  as  to  him;  that  we  have  as  much  right 
to  demand  of  him  the  profit  he  made  by  the  sale  of  the  bale 
rope,  as  for  him  to  ask  us  to  pay  expenses  which,  if  they  were 
real  (and  they  are  not),  must  have  been  taken  into  conside- 
ration, at  the  time  the  rope  was  given  to  him  at  a  certain 
X      appraisement. 
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He  is  certainlF  too  late  to  put  io  now  a  claim  wbich  he  £a4tkxb  Du. 

^  ^  Jmma,  1632. 

ought  to  hav«  put  in  in  the  suit  of  Ruaeil  ir  BanUno  vs.  ~ 
Bueklea.    Thk  is  part  of  the  claim  which  be  had  in  that  suit,  avs0«j.  it  al. 
wherein  he  was  a  part^  and  claimant*  .(ulb£t  ju.. 

Mone^  eonirai 

It  is  true  that  Gale  claimed  ifae  piopertj  in  die  first  suit  as 
owner,  believing  lumself  to  be  socfa*  Such  was  tfie  opinion 
of  the  district  judge;  but  it  seems  &ey  were  both  mistaken. 
See  judgement  of  the  Supreme  CcnsrL 

The  only  question  is,  what  did  Russell.&  Baratow  attach? 
Answer:  ^All  the  right,  title,  and  interest  of  Buckles  to  a 
qujantitj  of  bale  rope  in  the  possession  of  Gale.'^  Buckles 
fived  in  Kentucky,  whence  the  bale  rope  was  shipped  oiigl- 
nafly  to  New-Orleans.  When  attached  in  New-OrleaHs,  it 
was  bonded  by  Gale,  at  its  appraised  value  in  New^Orleans. 
Gale  had  paid  all  the  freight  cartage,  &c.  &C.,  as  per  his 
account,  which  gare  the  property  additional  value  pro  ianto. 
Gale  has  lost  the  property.  Is  it  just  to  giro  to  the  aA- 
tadiing  creditor,  any  more  than  Buckles's  real  interest  in 
the  property,  which  is  the  valuation  in  New-4)r)ean8,  leas 
the  expenses  of  bringing  it  here.  Let  the  attaching  creditor 
be  awarded  his  full  pound  of  flesh  under  the  bond,  but  do  not 
give  him  the  blood  with  it. 

Martin  J.,  delivered  the  opinion  of  the  court. 

The  defendant  Gale  was  sued  as  prkidpal,  and  the  defen- 
dant Milfamdon  as  a  surety  on  a  bond  given  in  the  sint  of  the 
present  plainfiffi  to.  Buckles,  (ants^  voL  2, 417,)  on  a  claim  at 
a  quantity  of  bale  rope  attadked  in  the  said  suit. 

They  pleaded,  that  at  the  time  the  attachment  was  levied, 
the  defendant  Gale  believing  himself  the  owner  «f  the  bale 
rope,  put  in  a  claim  thereto.  That  the  sum  of  one  thousand 
two  hundred  and  ninety-eight  dollars,  mentioned  in  the  bond, 
was  the  appraised  value  in  New-Orleans  of  the  bale  rope, 

24 
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DIXON  vs,  DIXON  S  EXECUTORS, 
AMfMAh  wmam  t^b  c^vst  of  fxiwatxs  or  v&w-orlxaju. 

» 

The  raped  of  tke  8|Mtii$h  law  ngnlatiBg  Che  coiiMiiiBity  of  aeiiiieftoi  is  not^ 
snppUed  by  ar  statutory  provisioii  of  this  state. 


Property  fbnnd  fn  a  Bueoession,  is  rag«latad  by  tlie  law,  In  fetee  at  the  tiiiie 
it  is  opened,  no  nmttsr  how  dUfareut  or  contncy  thento,.  the  raia  may  liava 
been^  wlien  the  efllaia  was  acquired. 

The  same  rale  does  not  ai^y,  in  regard  to  property  which  eofeers  into 
the  commMity  of  acquests  and  gians. 

If  by  the  laws  of  the  country  where  the  matriege  takes  ptaee,  a  community 
of  acquests  and  gains  be  created  by  the  maniage,  a  subsequent  law  declaring 
there  should  be  no  further  community  between  the  persons  who  had  entered 
into  this  engagement,  would  be  retrospective,  and  a  Tiolation  of  rights 
vested  under  the  contract. 

It  is  not  the  law  fn  force  at  the  time  the  community  is  dissolved,  but'that  in 
vigor  at  the  period  it  was  formed,  which  regulates  the  rights  of  husband 
and  wife  to  the  property  acquired  during  coverture. 

The  wife  can  acquire  a  right  to  property  made,  during  marriage  before 
that  marriage  is  dissolved,  and  these  rights  exist  to  the  same  eitent,  and  are 
as  susceptible  of  being  enforced  when  the  community  ceases  by  a  repeal  of 
(he  law,  as  they  are  when  it  terminates  by  a  separation  from  bed  and  board. 

The  repeal  of  the  law  does  not  destroy  the  rig^t  of  the  wife  to  the  property 
acquired  under  it. 


This  was  an  action  by  the  wife,  against  the  executors  of 
her  deceased  husband,  to  recover  one  moiety  of  the  estate 
which  the  latter  acquired  during  marriage,  and  of  which  he 
died  possessed. 
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The  answer  put  at  israe  tine  iact  of  marriage ;  but  adndttiDg  EUsfBim  Dis. 

that  the  parties  were  married,  denied  that  there  existed  anj  

communily  of  acquests  and  gains,  as  the  marriage  was        dixok 
sokmnised  without  the  state   of  Louisiana,  and  the  wife  dooh'skzxcv- 
never  resided  therein.  *~"*' 

The  evidence  showed  that  the  parties  were  married  in 
Pennsylvania,  in  1813.  That  in  1816,  the  husband  removed 
to  Louisiana,  where  he  continued  engaged  in  business  until 
his  death,  which  took  place  in  1831 ;  the  wife,  all  the  time 
residing  in  Pensylvania.  The  court  a  qua  gave  judgement 
for  the  plainti^  and  the  defendants  appealed. 

MayUn^  for  appellants,  made  the  following  points: 

L  That  the  law  of  the  fuero  realj  giving  the  community 
claimed  by  the  plaintiff,  was  abrogated  by  the  act  of  March 
25th,  1828.     1  Miller's  Rep.  397. 

3.  That  the  Louisiana  Codcj  arU  2370,  gives  the  commu- 
nity only  in  cases  when  both  husband  and  wife  who  are 
married  in  another  state  reside  in  Louisiana;  and  as  the 
plaintiff  never  did  reside  in  this  state,  her  claim  is  impliedly 
excluded* 

3.  That  the  wife  has  no  right  to  her  share  in  the  commu- 
nity of  acquests  and  gains  until  the  decease  of  her  husband, 
who,  till  that  period,  is  the  sole  owner  of  the  community 
property;  and  that,  as  Dixon  died  in  1831,  and  there  being 
no  law  giving  the  plaintiff  her  half  of  the  community  except 
the  fucro  real^  which  was  repealed  by  the  act  of  1828,  the 
plaintiff  has  no  claim  to  the  half  of  the  estate  made  by  Dixon 
during  his  residence  in  Louisiana.     C  C.  2373. 

4.  The  law  of  domicil  applies  only  to  the  case  where  both 
husband  as^d  wife  reside  in  Louisiana,  and  not  to  a  case 
like  the  present,  where  the  wife  ha&  not  acknowledged  the 
jurisdiction  or  the  laws  of  the  state. 

Preston^  contra* 


A 
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EArrBwi  Du.      PoRTEft,  J.,  delivered  the  opinion  of  the  court. 

Jame,  1832. 

DiioH  This  is  an  action  in  which  the  wife  claims  the  one»half  of 

pnon's  Bu*   the  acquests  and  gains  made  during  the  residence  of  the  has* 

coTOM,      lyoj^i  in  Louisiana.     The  answer  puts  her  quality  in  issue; 

and  admitting  her  to  be  the  wife  of  the  deceased,  denies  the 

right  setup  in  the  petition. 

r  The  facts  of  the  case  establish,  that  the  parties  married  in 
Thiladelphia,  in  1813;  that  shortly  after,  tiie  husband  re- 
moved into  LfOuisiana,  and  continued  in  this  state  until  his 
death,  which  took  place  in  1831.  His  wife  did  not  accom- 
pany him,  but  remained  in  the  state  of  Pennsylvania. 

The  court  below  gave  judgement  in  favor  of  the  plaintiff, 
for  the  one  half  of  the  property  acquired  in  Louisiana,  and 
at  the  same  time  decreed  that  the  sum  of  two  thousand  dollars 
should  be  paid  to  the  heir  of  the  husband;  it  appearing  to 
the  satisfaction  of  the  judge,  he  had  brought  that  amount 
witii  him  when  he  came  to  New-Orleans.      J 

In  the  case  of  Cole  vs.  Calebs  Executors^  tnis  court  decided, 
that  where  the  husband  alone  removed  into  this  state  after 
marriage,  the  property  acquired  by  him  was  subject  to  the 
community  of  acquests.  That  decision  was  based  on  a  statu- 
tory provision  found  in  the  laws  of  Spain,  and  on  the  prin- 
ciple acted  on  by  the  court  in  the  case  of  Said  vs.  Si/ndics  of 
,  SatUj  that  the  law  regulating  the  community  of  acquests  was, 
in  the  language  of  the  civilians,  a  real,  not  a  personal  statute. 

But  in  the  present  instance  the  laws  of  Spain  were  repealed 

previous  to  the  death  of  the  husband,  and  the  case  conse> 

quently  presents  questions  which  did  not  nor  could  not  arise 

in  that  just  alluded  to. 

The  repeal      The  first  inquiry  is,  whether  there  be  any  statutory  pro- 
of the  Spanish     ,.  -i.  ,.,  ..        ■         i  /.«f<        •» 

law  regulating  vlsion  of  tbis  state,  .which  supplies  the  place  of  the  Spanim 
tyVa^ue"?!;  'aw*  and  in  virtue  of  which  the  plaintiff  can  maintain  the 
is  not  supplied  pretension  advanced  by  her.    The  2370th  article  of  the 

by  any  statute- 

ry  provision  Louisiana  Code,  which  is  the  only  legislation  we  have  on 
this  subject,  in  our  opinion  does  not  support  it.  It  changes 
the  previous  regulations.    It  provides  only  for  the  case  where 
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both  parties  come  into  the  state,  and  leaves  the  rights  grow-  ^'^■'^gS"*' 
ing  out  of  the  removal  of  one  of  them  here,  in  silence*  .^ 

Property  found  in  a  succession  is  regulated  by  the  law  in        ^^^^ 
force  at  the  time  it  is  opened,  no  matter  how  different  or   i>txovis  em;. 

*  CUTORS. 

contrary  thereto  the  rule  may  have  been,  when  the  estate  Property 
was  acquired*     It  is  of  some  importance  to  ascertain  whether  ^'^"".*^  '"J  *  •"^" 

^  *  ceasion  is  regu- 

fhe  same  rule  applies  in  regard  to  that  which  enters  into  the  lated  by  uie 
community  of  acquests-  and  gains.  We  think  it  does  not.  the  time  it  ii 
The  rights  of  heirs  arise  from  the  death  of  the  ancestor.  The  ^^J^/*  y^^^ 
rights  of  husband  and  wife,  in  the  partnership  of  gains,  grow  different  or 
out  of  the  marriage  contract,  and  do  not  originate  in  its  disso-  to  tlie  rule  may 
lution;  and  it  is  impossible  to  distinguish  between  the  interest  J^^®^  the***e" 
proceeding  from  such  a  contract,  and  that  which  springs  from  ^^?  ^as  ac- 
eny  other  agreement  the  law  sanctions. /if,  therefore,  by  the  j^^  ^^^ 
law  of  the  country  where  the  marriaee  took  place,  a  commu-  ™'®  ^®?«  "^^ 
nity  of  acquests  and  gains  was  declared  to  be  created  by  the  gardtoproiier- 
marriagc,  or,  in  the  language  of  our  code,  superinduced  of  ten^into  Uie 
riffht  by  the  contract,  we  should  think  that  a  subsequent  law,  community  of 

°         "^  -17  acqueatB     and 

declaring  there  should  be  no  further  community  between  the  gains. 
persons  who  had  entered  into  this  engagement,  would  be  ^Py  *J® 

laws    ot     tno 

retrospective,  and  as  much  a  violation  of  rights  vested  under  country  wher« 
the  contract,  as  a  statute  would  be,  which  would  alter  the  takes  "placed 
obligations  imposed,  or  impair  the  rights  acquired,  under  a  ^^'""'yj'^y  oj 
contract  of  sale  or  of  lease.  _y  gains  be  crea- 

We  are  aware  the  principles  here  recognised  do  not  cor-  riagefa  subse- 
respond  with  the  doctrines  taught  by  the  highest  authorities  ^^^^^  ^^\i^' 
in  the  French  law,  by  Dumoulin,  Pothier,  and  TouUier.  They  should  be  no 
hold  that  the  wife  has  no  right  whatever,  until  the  marriage  munity  be- 
is  dissolved,  or  the  community  otherwise  terminates.  That  g^  ®g®°^jj^  ^j 
she  has  nothing  but  a  mere  hope  or  expectancy.  Their  law  entered  into 
on  this  subject,  ancient  and  modern,  and  the  opinions  of  their  ment,  would 
most  eminent  jurists,  are  collated  and  examined  by  TouUier,  J|^^  ^ndTa'Jio^ 
in  twelfth  volume  of  his  Droit  Civil  Francais.     A  reference  1*^**^"  of  right* 

,^5     .*  vested    under 

to  him  will  show   what   difficulties    attend   this   question,  the  contract. 
and  how  embarrassing  these  jurists  find  the  argiunents,  which 
an  opposite  view  of  it  presents.     But  it  is  not  for  us  to  deny, 
or  even  doubt  the  C9rrectne8s  of  their  conclusions  in  relation 
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Eastern  Dis.  to  the  law  of  France.    It  is  sufficient  that  it  is  not  the  sam^ 
*  as  ours, -and  that  the  difierence  is  marked  on  this  rerj  point 

Dixoif  Xhe  Napoleon  Code  does  not  contain  the  provision  ibund  in 
mxoN^s  HE-  the  Code  of  Louisiana,  that  if  <he  hushand  alienates,  during 
ruTOKs.  coverture,  the  acquests  and  gains,  with  the  intention  of 
injuring  the  wife,  she  may,  at  his  decease,  bring  an  action  to 
set  aside  the  alienation.  The  laws  of  Spain  seem  to  have 
furnisAied  that  doctrine  to  the  jurisconsults  who  prepared  our 
code.  And  the  exercise  o(  such  a  right,  does  appear  to  us 
utterly  opposed  to  the  principle,  that  the  wife  has  no  interest 
in  the  property,  until  the  community  is  dissolved;  for  if  she 
has  not,  how  can  she  maintain  an  action  to  set  aside  the 
alienation?  Who  ever  heard  of  a  suit,  the  sole  basis  o(  whicli 
was,  that  the  hopes  and  etpectations  of  the  plaintiff  had  been 
disappointed  and  defeated  by  the  acts  of  the  defendant. 
But  admitting  that  the  wife's  title  to  the  property  did  not 
vest,  until  the  community  was  dissolved,  still  her  right  to 
have  an  equal  portion  of  ^ch  property  acquired  during  co- 
verture, as  might  bo  found  at  its  dissolution,  existed. 

It  grew  out  of  the  marriage;  was  the  law  at  the  time  the 

marriage  was  entered  into,  and  no  subsequent  legislation 

could  rightfully  take  it  away.   There  is  an  able  and  learned 

note  of  Paillette  on  the  1437th  article  of  the  Mipokon  Code^  in 

which  this  question  is  incidentally  treated,  and  in  which  the 

writer  thus  expresses  himself:     Du  moment  ou  le  marriage  est 

corUractS^  In  commtmautS  convenue  expresifynient^  ou  taeitement^ 

acquiert  une  existence,  et  une  forme  irreooccAle*    Les  rcfports  avec 

les  epcux  soni  H  jamais  dSterminSs.  Touilierj  vol.  12,  lib.  cap.  nos. 

It  is  not  the  Febrcro,  p.  1,  cap.  1,  §  93,  no.  245. 

tSr  'Smr^tbi      ^^^^  principle  be  true,  then  it  follows,  that  it  is  not  th« 

community  is  law  in  force  at  tiie  time  the  comfaiunity  was  dissolved,  but 

t^Un  vigor  at  that  in  vigor  at  the  period  it  was  formed,  which  regulates  Uie 

was  ^foraed^  n^iA  of  husbaUd  and  wife  to  the  property  acquired  during 

which     rep-  coverture.    SetUing  this  principle,  aids  in  tlie  investigaiion 

lates  the  rights     ^    ,  _  ,  .     ,      .i      .^       m^  .       j.ni      ix 

of husbandand  of  the  casc,  but  does  not  decide  it.    The  maw  aimcolty 

•  ^l^^acquES  remains. :  Notwithstanding  the  tacit  contract  which  may  be 

during  cove^  gupposed  to  exist  between  parties  intemiarrying  in  a  country 


^•^    4,^^i.M^^'v*^—    a^ 


OF  THE  STATE  OP  LOUISIANA. 


193 


where  the  community  of  acquests  aAd  gains  eSEists,  that  tacit  Ei^srEmr  Dis. 

contract  is  understood  to  have  no  greater  force  than  the  laws         ' 

themselves;  and^  as  they  are  real,  and  impose  no  ohUgation        ^^^^^ 

esBira  Urritoriumj  the  agreement  is  subject  to  the  same  limi-   pixon's  misr 

tation.    Hence,  where  married  persons  move  out  of  the 

country  where  they  enter  into  such  an  engagement,  the  same 

consent  is  understood  to  exist,  namely,  that  their  future 

acquisitions  shall  be  regulated  by  the  laws  of  the  country 

which  they  may  select  for  their  residence.  \  Indeed,  according 

to  the  principles  of  law  recognized  by  this  court,  in  the  case 

of  Saul  vs.  his  Creditors^  the  statute  being  real,  would  control 

their  acquisitions  of  property  after  they  moved  within  its 

jurisdiction,  no  matter  what  might  be  the  obligations  created 

by  the  laws  of  the  country  where  they  contracted.     The 

question  then  arises,  whether  a  law  establishing  the  partner^ 

ship  of  acquests  and  gains  during  marriage,  being  repealed 

before  the  marriage  is  dissolved,  can  affect  the  rights  of  parties 

moving  into  the  country  and  acquiring  property  during  the 

time  it  was  in  force.    In  opposition  to  any  such  right  it  is  said, 

first,  that  the  parties  did  not  contract  in  relation  to  this  law; 

they  came  into  the  state  and  submitted  to  its  legislation,  and 

as  their  rights  grew  entirely  out  of  it,  they  must  be  subject 

to  any  modifii^ationmade  in  those  laws.    Second,  that  the 

assertion  of  a  right  being  destroyed  by  the  repeal  of  the  law, 

begs  the  question,  which  is,  whether  any  such  right  existed. 

That  the  wife  has  no  property  in  the  acquests  and  gains  until 

the  marriage  is  dissolved,  and  that  until  that  event  takes  place 

none  in  fact  can  be  said  to  exist.    5Martinj  JV.  S.  S^O 

These  are,  certainly,  grave  objections,  and  they  have 
received  our  most  serious  attention.     In  the  examination  of 
them,  we  shall  invert  the  order  in  which  they  have  been  just 
stated,  and  inquire,  in  the  first  place,  whether  the  wife  can   f^^  ^^^  ^^^ 
acquire  a  right  to  property  made  during  marriage,  before  that  ftcquire  a  right 
marriage  is  dissolved.    We  think  she  may.    The  objection  made    during 
confounds  the  power  of  the  husband  to  defeat  this  right,  with  foJ|J^|^*'n,^ 
its  existence.    As  the  head  of  the  community  he  may  dissi-  nagewdissolv- 

ed;  and  these 

pate  it,  or  by  bad  management  he  may  reduce  the  acqui-  rights  exist  to 
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^^mTl^^  sitions;  bat  if  he  does  not,  the  right  of  the  wife  to  the  one- 
-  half  is  a  legal  right,  and  may  be  enforced  not  alone  when  the 


Dixoif        marriage  is  dissolved,  but  whenever  the  communitj  ceases. 

mxoii's  xxE-   It  is  true,  the  Civil  Code  in  force  at  the  time  the  hnsband 

C0TOR8.      r^jed  In  tliig  gtate  declares,  that  "the  wife  has  no  sort  of 

tent,  and  are  as  right  in  the  acquests  and  gains,  until  her  husband  be  dead^; 
bilSg  OTforoe'd  ^^^  ^^^  article  cannot  be  taken  alone.  Notwithstanding  tins 
when  the  com-  positive  declaration,  the  very  next  number  of  die  same  article 
by  a  repeal  of  provides  that  in  case  the  husband  has  sold  or  disposed  of  the 
are'*wheii^*^U  P^'^P^rty  to  injure  his  wife,  she  may  have  her  action  against 
terminates  by  his  heir,  to  obtain  her  share  of  the  value  of  the  effects  so 

a     separation  ,   . 

from  bed  and  alienated.    And  by  a  subsequent  provision,  it  is  enacted  that 
^^  '  in  case  of  a  separation  from  bed  and  board,  she  can  claim 

her  portion  in  the  partnership  of  gains.     It  is,  therefore,  clear, 
she  has  rights  in  the  acquests  before  the  husband  dies;  and 
after  as  much  reflection  as  we  are  able  to  bestow 'on  the  sub- 
ject, we  can  discover  no  reason  why  these  rights  do  not  exist 
to  the  same  extent,  and  should  not  be  as  susceptible  of  being 
enforced,  when  the  community  ceases  by  a  repeal  of  the  law, 
as  they  are  when  it  terminates  by  a  separation  from  bed  and 
board.     Civil  Code  336,  art.  66.    /i.  342,  art.  90. 
The  repeal      From  this  view  of  the  case,  it  is  seen  the  court  does  not 
not  destroy  the  c^ssent  to  the  proposition  that  the  repeal  of  the  law  destroyed 
IJ®  "8?*»t  ofthc  the  right  of  the  wife  to  the  property  acquired  under  it;  and 
perty  acquired  as  the  husband,  after  that  event  took  place,  continued  to 
administer  the  common  property  without  any  act  on  his  part 
evincing  an  intention  of  changing  the  rights  of  the  parties,  it 
is  unnecessary  to  inquire  whether  the  repeal  of  the  law  under 
different  circumstances,  would  have  terminated  the  com- 
munity. 

A  bill  of  exceptions  was  taken  to  the  refusal  of  the  court 
to  give  the  executors  further  time  to  procure  testimony;  but 
the  affidavit  on  which  the  application  was  made,  was  so 
wanting  in  the  requisites  of  the  law,  that  it  is  clear  the  court 
committed  no  error  in  refusing  the  delay  prayed  for. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  Court  of  Probates  be  affirmed,  with  costs. 
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Easterit  Di$. 
MOSSEY  vs.  MEAD.  July,  1833. 

MOSSIT 
APPEAL  FROM  THE  PARISH  COURT  OF  NEW-ORLEANS.  9S. 


There  is  no  tacit  recondaction  where  legal  notice  has  been  given  to  quit. 

Where  property  is  leased  for  a  year,  with  the  privilege  of  extending  it  for  a 
term  of  years  if  required,  the  circumstance  of  the  lessee's  holding  over  for 
part  of  the  term  and  paying  monthly,  b  no  evidence  of  his  Intention  to  avail 
himself  of  the  clause  which  authorized  him  to  require  an  extension  of  the 
lease.    In  such  case,  an  actual  requisition  must  be  made. 

This  was  an  action  by  the  lessor,  to  recover  from  the  defen- 
dant the  possession  of  a  house,  which  the  latter  held  as  sub- 
lessee under  Hudson.  From  the  evidence  it  appeared,  that 
the  plaintiff  had  leased  the  house  to  Hudson,  for  one  year 
from  the  first  of  January,  1837,  with  an  agreement  that,  if 
Hudson  required  it,  he  should  have  the  privilege  of  remaining 
seven  years  longer  at  the  same  rent*  This  lease  was  as- 
signed by  Hudson  to  the  defendant,  who  held  under  it  until 
the  seventh  January,  I83I,  when  he  was  notified  by  the  plain- 
tiff to  quit.  There  was  no  evidence  that  either  Hudson  or 
the  defendant  had  ever  required  an  extension  of  die  lease. 
Judgement  being  rendered  for  the  plaintiff,  the  defendant 
appealed. 

Preston,  for  appellant  made  the  following  points: 

The  lease  was  transferrable  with  the  privilege  of  keeping 
the  house  seven  years,  and  has  been  transferred  to  the  defen- 
dant with  this  privilege.     C.  C.  2696,  2615. 

The  plaintiff  assented  to  this  privilege  in  writing,  and  by 
receiving  rent  in  pursuance  of  it. 

Defendant  availed  himself  of  it  by  paying  rent  and  claiming 
it  the  first  time  the  plaintiff  spoke  to  him  on  the  subject. 
The  consent  was  both  implied  and  express.  C.  C.  I805| 
1795-6. 


MEAD. 
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EAnsaii  Dn.      These  principles  are  especially  applicable  to  tbe  contract  of 
^S_=  lease.    C.  C  ori».  3659, 1811. 


■OSfBT 

MB4D. 


Derhigny^  contra  ^ 

L  The  appellant^  having  no  lease  of  the  house  of  the  ap. 
pellee,  was  bound  to  leave  it  at  the  time  specified  in  the 
regular  notice  served  upon  him. 

%  Having  retained  possession  of  the  house  notwithstanding 
the  noticey  he  is  bound  to  pay  such  price  for  the  rent  as  could 
be  obtained  from  others. 

3.  Under  certain  conditions  Hudson  could  avail  himself  of 
the  lease  o{  seven  ^ears;  he  never  fulfilled  those  conditions, 
as  acknowledged  in  his  testipiony. 

Therefore,  he  had  acquired  no  right  to  said  lease  of  seven 
years,  and  could  transfer  none  to  Mead* 

4ff  Mead  never  possessed  the  house  under  the  lease  of  seven 
years.  He  kept  possession  of  it,  as  stated  in  the  judgement 
of  the  Supreme  Court  between  the  same  parties,  upon  tacit 

reconductiout  » 

5.  The  notice  given  on  the  seventh  day  of  January,  1831, 
prevented  the  tacit  reconduction  since  that  time.  C.  C.  arts* 
3655-6,  2659--61. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintifi*  demands  the  possession  of  a  house  of  his, 
occupied  by  the  defendant,  who  has  been  notified,  according 
to  law,  to  leave  it;  but  retains  it  in  spite  of  the  plaintifi*:  the 
value  of  the  rent  is  also  claimed  in  damages. 

The  defendant  avers  the  plaintiff  leased  the  house  to 
Hudson,  for  one  year,  fi-om  January  1, 1827,  and  by  a  clause 
of  the  lease  had  the  faculty,  if  he  required  it,  of  retaining  it 
on  the  same  terms,  during  seven  years  firom  the  above  date* 
That  the  defendant  received  an  assignment  of  the  lease 
from  Hudson,  and  holds  the  house  under  it. 

The  plaintiff  had  judgement,  and'the  defendant  appealed. 
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The  defendant  saccessfully  resisted  a  similar  claim  of  the  Eastshv  Dn. 
plaintiff,  in  this  court,  on  the  first  days  of  last  year.    AtUe^  '. 

vol*  2,  p.  157.  On  the  seventh  of  January,  the  latter  gave  "**" 
a  wntten  notice  to  the  former,  to  quit  the  house;  and  soon  hbajj, 
after  the  present  action  was  brought. 

The  plaintiff's  counsel  has  contended  that  there  is  no  tacit 
reconduction  for  the  year  1831,  as  within  a  week  from  the 
first  day  of  that  year,  notice  of  the  plaintiff's  intention  not 
to  sufifer  the  defendant  to  hold  over  for  another  year,  was  duly 
given.  There  has  been  no  extinction  of  the  lease,  for  the 
seven  years  following  the  date  of  the  lease,  because  such  an 
extension  was  even  required,  by  the  original  lessee,  or  the 
defendant,  the  sub  lessee. 

We  are  of  opinion  there  has  been  no  tacit  reconduction,     The»  i«  no 

*  tacit      recon* 

the  lessor  having  within  a  week  from  the  expiration  of  the  duetion  wbera 
lease,  given  legal  notice  to  the  lessee,  of  his  intention  not  to  i^Sbeen'^veD 
allow  a  tacit  reconduction.     C.  C.  2659.  ^  q'"*- 

The  defendants  counsel  has  contended  that  his  client's 
holding  over  during  the  years  1828,  1829,  and  1830,  and 
paying  the  rent  during  these  years,  monthly,  according  to  the 
terms  of  a  lease  for  one  year,  is  ample  evidence  of  his  in- 
tention to  avail  himself  of  the  clause  which  authorized  him  Wbere  pn> 
to  require  an  extension  of  the  lease.  ^rayear^with 

A  requisition  of  the  extension  of  the  lease  to  the  end  of  ^^^'®^  ®[ 
the  seventh  year,  would  have  authorized  the  lessor  to  compel  for  a  tenn  of 
the  lessee  to  pay  the  rent  to  the  end  of  the  extended  period,  ^d,  'the  cir- 
At  the  end  of  the  first  year,  1827,  the  lessee,  holding  over,  Sr*^?^"^! 
without  opposition,  there  was  a  tacit  reconduction  for  one  holding  over, 
year,  the  period  of  the  original  lease.  Like  reconductions  term,  and  pay- 
followed  for  the  defendant  holding  over  at  the  end  of  the  !^«^  "^J^fe' 
succeeding  years.    In  January,  1831,  however,  the  lessor's  ofhiaintention 

_,,,^,  ,  jT^to  avail   him- 

notice  put  an  end  to  the  lease,  thus  yearly  renewed.  It  self  of  the 
would  have  been  otherwise,  had  an  actual  requisition  of  the  40,^^^,^^'^** 
plaintiff  secured  him  the  extension  of  the  lease.  him  to  require 

*  an    extension 

of   the   lease. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the  ^  "taall^ 
judgement  of  the  Parish  Court,  be  affirmed,  with  costs.  g^"'**  j"  ""^ 
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EASTXitir  Dis. 
■^'  188S.  JANIN  v§  FBANKUN. 


jAiriir 

9$. 

PBANKLIir. 


APPEAL   PBOM  THB  COURT  OP  THE  FIRST   DISTRICT. 

Until  the  vendee  offer  to  return  the  slave  he  cannot  have  an  aetion  for  the 
price  which  is  the  consequence  of  the  rescission  of  the  sale. 

The  facts  are  stated  in  the  opinion  of  the  court,  delivered 
by  Martin,  J. 

The  plaintiff  is  appellant  from  a  judgement  of  nonsuit. 
Until  the  ven.  the  first  judge  having  been  of  opinion  that  in  an  action 
uTra^^Vriave  ^'^^  ^^  rescission  of  the  sale  of  a  slave,  on  the  grounds  of  his 
*>«*5annothave  being  without  the  qualifications,  which  he  had  been  stated  to 
theDricewhieh  possess  in  the  bill  of  sale,  and  which  were  the  principal 
qnenoe  o?t^  inducement  which  determined  the  vendee  to  purchase,  a 
reciikmof  the  tender  of  the  slave  must  be  proven. 

We  think  the  district  judge  did  not  err.  Till  the  vendee 
offers  to  return  the  slave,  he  cannot  have  an  action  for  the 
price,  which  is  the  consequence  of  the  rescission  of  the  sale. 
It  is  useless  to  inquire  whether  the  offer  to  return  the  slave 
must  necessarily  be  averred  in  the  petition,  or  whether  this 
defect  is  cured  by  evidence  of  the  offer. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the 
judgement  of  the  District  Court  be  affirmed,  with  costs* 

Jiost^  for  appellant.     Eustis^  for  appellee. 


COQUET  M.  HIS  CREDITORS. 

APPEAL  PROM  TKB  COURT  OP  THE  PIEST  DISTRICT. 

The  eipress  enactment  relative  to  frauds  committed  within  the  time  limited^ 
doM  ndC  ekdude  proof  of  prior  acU  committed  by  the  insolvent,  showing 
him  to  be  diihonest  and  imw^orthy  of  the  benefits  accorded  by  law  to  unfor- 
tunate debtors. 
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Where  a  debtor  claiins  the  benett  of  lews  made  for  the  relief  of  insolvent  Eastbrk  Du. 
debtors,  all  his  creditors  should  be  considered  as  parties  to  the  suit,  and  are,  ' 


consequently,  incompetent  to  testify. 


COQUBf 
VS. 


In  a  contest  between  the  creditors  and  insolvent,  where  the  sale  of  a  slave  by     **'•  cnim- 

*  TORS. 

the  latter  is  alleged  to  be  fraudulent,  the  vendee  b  a  competent  witness. 

The  facts  are  stated  in  the  opinion  of  the  court,  delivered 
by  Mathews,  J* 

In  this  case,  the  plaintiff,  being  in  custody  of  the  sheriff  on 
a  CO*  sa.j  instituted  proceedings  to  obtain  the  benefit  of  the 
act  of  the  25th  of  March,  1808,  passed  for  the  relief  of  insol- 
vent debtors  in  actual  custody,  &c«  In  conformity  with  the 
requisitions  of  law,  he  annexed  to  his  petition  a  schedule  of 
his  affairs,  in  which  debts  are  exhibited  to  the  amount  of  four 
thousand  seven  Hundred  dollars,  and  nothing  whatever  to  pay 
them  with.  His  release  is  opposed  by  the  creditors  above 
stated,  who  filed  charges  of  fraud  against  him  which  were 
submitted  for  trial  to  a  jury,  whose  verdict  was  in  favor  of  the 
insolvent,  and  from  a  judgement  thereon  rendered,  the  op- 
posing creditors  appealed. 

The  charges  of  fraud  have  relation  to  the  sale  of  two  slaves 
made  by  the  insolvent,  and  to  a  gig  which  was  in  his  pos- 
session a  short  time  before  his  arrest.  The  fraud  alleged 
against  the  sale  and  transfer  of  one  of  the  slaves  to  Mr. 
De  Armas  is  abandoned  by  the  counsel  for  the  appellants, 
leaving  only  the  facts  which  concern  the  other  slave  and  the 
gig,  to  be  examined. 

As  to  this  last  property,  the  evidence  does  not  show  clearly 
that  it  ever  belonged  to  the  appellee;  or  if  it  did,  that  he 
made  a  fraudulent  disposition  of  it. 

The  law  of  which  the  insolvent  claims  the  benefit,  purports 
to  have  been  made  for  the  relief  of  honest  and  unfortunate 
debtors,  and  provides  expressly,  by  the  seventeenth  section, 
that  no  person  shall  have  its  benefit  who  in  contemplation  of 
taking  such  benefit,  has,  within  three  months  previous  to  his 
arrest  or  imprisonment,  disposed  of  liis  property  in  fraud  of 
the  rights  of  his  creditors. 
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Eastxrit  Ditf.      This  express  enactment  relative  to  frauds  committed  within 

/ime,  18392.  ^ 


the  time  limited,  does  not  exclude  the  investigatiiHi  and  proof 
c<KiuKT      of  gych  acts  as  may  have  previously  been  done  by  a  debtor, 
ms  cRKDi-    showing  him  to  be  dishonest,  and  consequently  unworthy  of 


Toaa. 


^  the  relief  and  benefits  accorded  by  law  only  to  honest  and 

The  eipress  tt  i      ^ 

enactment  rel-  unfortunate  debtors.     See  the  case,  Heil  vs.  A^  Creditors* 

conTmitte?"  The  statement  of  the  insolvent  in  the  present  case,  showing 
?"^"r  it*^^  *  large  amount  of  debts,  without  one  cent  wherewith  to  pay 
does  not  ex-  them,  and  without  the  allegation  or  proof  of  any  losses  occa- 
prioractflcom-  sioned  by  persons  falling  to  comply  with  their  engagements 
™***fvei"^  *^*  towards  him,  or  other  occurrences  which  deteriorated  his  pro- 
showing  him  perty,  is  certainly  not  calculated  to  impress  his  creditors  with 
and  unworthy  a  firm  belief  in  his  honesty  and  fair  dealing.  Yet  it  is  very 
accoKied"*^by  Possible  that  his  failure  may  have  resulted  rather  from  im- 
lawtounforta-  prudence  than  want  of  honesty  in  the  disposal  of  his  means. 

nate  debtors. 

The  slave  Maria,  in  relation  to  which  the  fraudulent  con- 
duct of  the  insolvent  is  alleged,  was  bought  by  him  in  July, 

1829,  and  sold  to  a  free  man  of  color  named  Nash,  in  June, 

1830,  who  is  brother  to  the  slave.  This  last  act  of  sale  is 
attacked  as  simulated,  and  having  been  made  by  the  vendor 
to  defraud  his  creditors.  Latour  appears  to  be  a  creditor  by 
judgement  rendered  in  February,  1831,  on  a  note  which 
became  due  in  the  month  of  November  preceding.  At  what 
time  the  debt  to  Ferrand  became  due  is  not  shown. 

Two  bills  of  exception  to  the  competency  of  witnesses 
whose  testimony  was  offered,  are  found  on  the  record,  which 
must  be  examined  before  proceeding  further  in  the  inves- 
tigation of  the  cause.  The  first  is  to  one  of  the  creditors  (as 
stated  on  the  schedule),  ofiered  on  the  part  of  the  debtor. 
The  second,  to  Nash,  the  purchaser  of  the  slave  Maria,  &c. 
The  former  was  rejected  by  the  court  below,  and  the  latter 
admitted  to  testify. 

The  general  rules  relating  to  the  competency  of  witnesses 
established  in  our  law,  and  such  as  they  existed  previously, 
are  found  in  the  articles  3260,  2261,  of  the  Louisiana  Code. 
The  first  of  the  articles  declares  that  a  person,  in  order  to 
be  a  competent  witness,  ^must  not  be  interested,  neither 
directly  nor  indirectly  in  the  cause.''     The  construction 


I 


OF  THE  STATE  OF  LOUISIANA.  201 

which  this  rule  has  received  by  many  decisions  of  our  ^^"iftS'' 
tribunals,  has  determined  the  interest  winch  legally  excludes  - 

a  witness,  to  be  a  prospect  of  gaining  some  advantage  or      ^'^^^'' 
profit  by  the  judgement  of  the  cause  in  which  he  may  be  «»  crkbtori . 
called  on  to  testify,  and  which  would  be  an  immediate  con-  debtor  ciSiiis 
sequence  of  such  judgement*  ?"«  benefit  of 

*  .^      o  ^  laws  made  for 

Parties  to  suits  cannot  be  received  as  witnesses  nor  made  the  relief  of  in- 
such  except  by  interrogations  propounded  as  provided  for  JlJgyS^his  crel 
by  our  laws.    In  cases  like  the  present,  where  a  debtor  ^"to"   should 

•'  *  '  be  considered 

claims  the  benefit  of  laws  made  for  the  relief  of  insolvent  aspartiestothe 
persons,  all  his  creditors  may  be  considered  as  parties  to  the  consequently/ 
suit;  and  in  any  contest  arising  in   relation  to  the  relief  |2^?^P®^"^*® 
claimed,  none  of  them  should  be  considered  as  competent  to 
testify  in  the  case.    We  are,  therefore,  of  opinion,  that  the 
creditor  in  the  present  instance,  was  properly  rejected  by 

the  court  below.  In  a  contest 

The  vendee  of  the  slave,  the  sale  of  which  is  alleged  to  ^^Y-?^^   ^^ 

^  ®  creditor  and  in- 

be  fraudulent,  is  not  a  party  to  this  suit,  and  his  title  under  solvent  where 
the  sale  will  not  be  directly  or  indirectly  affected  by  any  ^i^ve  by^the ' 
judgement  which  may  be  rendered.    Such  judgement  would  I*"|L"f    ?*! 
be  no  bar  to  any  action  which  might  be  instituted  against  lent,  the  ven- 
him  to  annul  the  contract,  as  having  been  made  in  fraud  petentwHness. 
of  the  creditors  of  the  vendor.    If  this  be  true,  he  was  pro- 
perly admitted  to  testify,  and  the  objections  to  his  testimony 
affects  his  credibility  rather  than  his  competency. 

The  only  witness  who  proves  that  the  insolvent  made  the 
transfer  of  his  slave  Maria  to  defraud  his  creditors,  is  a  woman 
named  Annette  Joubert,  (whether  colored  or  white  does  not 
appear)  and  she  testifies  only  to  extrajudicial  confessions  of 
the  debtor  (the  weakest  of  all  testimony  admissible  in  courts 
of  justice).  Her  testimony  may  have  been  discredited  by 
the  jury,  and  in  this  we  cannot  say  that  they  erred.  The 
fraud  alleged  in  this  case  depends  for  its  establishment 
entirely  on  matters  of  iact,  of  which  the  jury  were  competent 
judges. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  Parish  Court  be  affirmed,  with  costs. 

Canon,  for  appellant.    Grymesj  for  appellee. 
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EAaTBBir  Dm.  ROMAN  £T  AL  «•  ROMAN'S  MINORS. 

J«%,  1832. 


/ 

APPKAL  FROM  THK    COURT  OF  THK  SECOND  DISTRICT. 


Where  some  of  the  heirs  are  mioors,  the  succession  cannot  be  by  them  or  for 


BOMAir    BT  AL. 
VS. 

Romaic's  mi-         .  ,      . .         .    ,       -     ^       . 

ifORS.  them  accepted,  without  the  benefit  of  an  mventoiy. 

Claims  against  minors  for  a  sum  of  money  is  eiclosively  cogniEable  by  the 
Court  of  Probates. 

No  law  authorixes  the  transfer  of  a  cause  from  the  District  to  the  Probate 
Court. 

This  was  an  action  brought  against  the  tutor  of  minors 
V  claiming  from  them  a  debt  due  by  the  estate  of  the  ancestor* 
The  defendants  excepted  to  the  jurisdiction  of  the  court, 
which  exception  was  sustained,  and  the  cause  transferred  to 
the  Court  of  Probates.  From  this  judgement  the  plaintifB 
appealed. 

Mathbws,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  against  the  tutor  of  minors  to  recover 
from  the  succession  of  their  mother  a  certain  sum  of  monej, 
which  the  plaintiff  alleges  to  be  owing  and  due  to  her  from 
said  succession,  and  which  the  defendants  are  bound  to  pay  in 
consequence  of  having  accepted  it 

The  tutor  excepted  to  the  jurisdiction  of  the  District 
Court.  His  exceptions  was  sustained,  and  the  judge  a  qub 
ordered  the  cause  to  be  sent  for  trial  to  the  Court  of  Pro- 
bates of  the  Parish  of  St.  James.  From  this  judgement 
the  plaintiff  appealed. 
Where  some  We  are  of  opinion  that  the  court  below  did  not  err  in  de- 
of  the  heirs  clining  jurisdiction  of  the  cause.     Part  of  the  heirs  being 

aremraorsythe  °  •'  *• 

succession  can  minors,  the  succession  could  not  be  bj  them  or  for  them  ac- 
or  for  them  ac-  cepted  without  the  benefit  of  an  inventory,  and  consequently 
*^P*^u    i!^^***"  should  be  administered  under  the  authority  of  the  Court  of 

out  the  bene-  '^ 

fit  of  aninven-  Probates  where  it  was  opened.     The  present  is  a  claim  for  a 
^^'  certain  sum  of  money,  and  according  to  the  I3th  section  of  act 

cainst  minors  934  of  the  Code  of  Practice,  Court  of  Probates,  have  exclu- 
money  *?rei-  sive  jurisdiction  to  decide  on  claims  of  this  kind.  The  court 
clusively  cog-  fcelow  erred  (it  is  believed)  in  assuming  the  power  to  trans- 
Court  of  Pro-  fer  the  cause  to  the  Court  of  Probates.     We  know  of  no 

bates. 
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legislative  enactment  which  authorizes  such  a  proceeding,  ^^"IL^"- 
and  the  oUter  dictum  in  the  opinion  pronounced  in  the  case  — 

of  Tabor  vs.  Johnson^  3  Martin  Jf.  S.  p.  682,  relied  on  by  the       '«'0JJ"» 
appellees,  cannot  justify  the  course  adopted  by  the  judge  a  quo    kkburtxt. 
in  the  present  instance,  if  it  could  in  any  case.    The  appel-     No  law  au- 
lants  have  required  in  their  answer  that  the  judgement  of  transfer  of  a 
the  District  Court  should  be  amended  in  this  respect,  which  iJiJ^rfcrto  the 
must  be  done*  Probate  court 

The  13th  section  of  the  act  of  1828  relied  on  by  the  counsel 
of  the  plaintiff,  is  clearly  not  applicable  to  a  case  like  the 
present.  It  provides  only  for  cases  wherein  partition  of  suc- 
cessions has  been  made  previous  to  the  institution  of  actions 
against  heirs  (as  therein  authorized)  in  the  district  courts. 
This  section  of  the  act  seems  not  to  difier  essentially  from 
the  article  996  of  the  Code  of  Practice  which  relates  to  pro- 
ceedings against  heirs  who  are  in  possession  of  estates,  &c. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
part  of  the  judgement  of  the  District  Court  which  declined 
jurisdiction  of  the  cause  be  affirmed ;  and  it  is  further  ojrdered, 
adjudged  and  decreed,  that  the  order  of  said  court  to 
transfer  this  suit  to  the  Court  of  Probates  be  annulled  and 
set  aside,  and  that  the  present  action  be  dismissed  at  the 
costs  of  the  plaintiff  and  appellant  in  both  courts. 

Deblieux,  for  appellants.     Seghersj  for  appellect 


TORRE  v$.  MESSERVEY. 

APPEAL  mOH  TBS  COURT  OF  THK  FIRST  DISTRICT. 

It  is  not  necessary  to  prove  an  amicable  demand  where  the  debtor  conceals 
himself  to  avoid  citation,  or  lias  left  the  state  and  his  residence  is  not  known. 

In  cases  of  attachment,  where  both  plaintiff  and  defendant  reside  without  the 
state,  if  the  residence  of  the  latter  be  known  the  plaintiff  must  prove  an 
apicable  demand. 
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EAtTBBv  Du.      This  was  an  attachment  case,  where  hoth  parties  resided 

r^^g    1832. 

~  in  the  state  of  Soath-Carolina.    The  plaintiff  failed  to  show 
Tomu       1^  amicable  demand  of  the  debt,  which  was  put  at  issue  by 
MBMBRTBT.   the  pleadings,  and  judgement  being  rendered  in  his  favor, 
with  costs,  the  defendant  appealed. 

Porter,  J.,  delivered  the  opinion  of  the  courL 

This  case  commenced  by  attachment.  There  was  judge* 
ment  against  the  defendant,  and  she  appealed. 

The  only  question  she  has  raised  in  this  court  relates  to  costs. 

She  complains  of  the  judgement  below  condemning  her  to 

pay  them,  though  she  pleaded  a  want  of  amicable  demand, 

and  none  was  proved. 

^^ li\'  "f*      The  only  matter  for  consideration  is,  whether  the  cause 

necessary     to  ■'  ' 

prove  an  ami-  commencing  by  attachment  does  not  take  it  out  of  the  gene- 
where       the  ral  rule.     If  the  debtor  concealed  himself  to  avoid  citation » 

ceau'  himM^f  ^'  ^^®  ^*^  '^^  ^^  ***^*®  ^^^  ^^  creditor  knew  not  his  resi- 
to  avoid  cita-  deuce,  we  should  suppose  such  circumstances  would  properly 

tlon^orhasleft  *^*^  r     r      j 

the  state  and  form  an  exception.  But  where  the  plaintiff  and  defendant 
nottnown!*"  live  in  the  same,  though  another  state,  and  the  residence  of 
In  cases  the  latter  is  known,  as  appears  to  be  the  case  here,  strangers 
where''''°l^th  ^^  ^^^™  ^®  benefit  of  our  laws  must  take  their  burthens, 
piuntiff    and  We  see  no  ground  on  which  an  exception  can  be  made.    If 

defendant    re- 

side  without  the  reason  of  the  rule  be,  that  the  creditor  should  be  punished 
residence  of  ^^  ^^*®  ^^'^  suing  where  he  might  have  been  paid  by  de- 
the  latter  be  manding  the  money  from  the  debtor,  it  applies  with  more 
plaintiff  must  force  to  a  Case  where  he  resorts  to  so  severe  a  remedy  as 
E^mrJ:  that  by  attachment. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  reversed;  and  it  is  further 
adjudged,  and  ordered,  that  the  plaintiff  do  recover  of  the 
defendant  the  sum  of  seven  hundred  and  ei^teen  dollars 
and  ninety  cents,  with  interest  thereon,  at  the  rate  of  seven 
per  centum  per  annum,  from  the  first  November,  1831,  until 
paid;  the  plaintiff  and  appellee  paying  costs  in  both  courts. 

M^Ready^  for  appellant.     Pierce^  for  appellee. 
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PEMBERTON  vs.  ZACHARIE  ET  AL. 


Eastkrit  Du. 
JtUp,  1832.- 


After  a  cause  is  seat  to  the  Sapreme  Court,  by  regular  appeal  firom  any  of  the  ^^ . 


inferior  tribunals  of  the  state,  the  court  of  the  first  instance  can  no  longer 
legally  take  any  st^M  therein,  except  such  as  may  be  necessary  to  transmit 
the  record  to  the  court  above. 

This  was  an  application  for  a  writ  of  prohibition,  on  cer- 
tain grounds,  which  are  stated  in  the  opinion  of  the  court, 
delirered  by  Mathews,  J. 


ZACBARIE 


XT  AL. 


4 
US 


200 
066 


This  case  is  before  the  court  on  a  rule  obtained  by  the 
defendants  requiring  the  District  Court  of  the  first  judicial 
district,  and  the  plaintiff^  to  show  cause  why  a  writ  of  prohi- 
bition should  not  issue,  inhibiting  said  court  from  making  any 
orders  in  the  case  during  the  pendency  of  the  appeal  which 
had  been  granted  by  order  of  the  court  below  on  the  Slst  of 
June. 

One  of  the  orders  complained  of  was  made  on  die  ISth  of 
June,  but  seems  not  to  have  been  acted  on  by  the  District 
Court  until  the  23d  of  that  month,  two  days  after  the  appeal 
had  been  granted.  Two  others  were  made;  one  on  the  25th, 
and  the  other  on  the  30th  of  June. 

We  are  of  opinion  that  the  order  made  by  the  District 
Court  granting  the  appeal  deprived  that  court  of  further 
jurisdiction  in  the  cause,  and  transferred  it  to  the  Appellate 
Court,  subject  alone  to  the  jurisdiction  of  the  latter  until  the 
appeal  should  be  disposed  of.  After  a  cause  is  sent  to  the 
Supreme  Court  by  regular  appeal  from  any  of  the  inferior 
tribunals  of  the  state,  the  court  of  the  first  instance  can  no 
longer  legally  take  any  steps  in  a  case  they  transferred, 
except  such  as  may  be  necessary  to  transmit  the  record  to 
the  court  above,  in  the  manner  prescribed  by  law.  The 
present  is  a  case  to  which  the  article  846  of  the  C  of  Practice 
is  applicable. 


Afleracause 
is  sent  to 
the  Supreme 
Court  by  regu- 
lar appeal  from 
an^  of  the  in- 
fenor  tribun- 
als of  the  state, 
the  court  of  the 
first  instance 
can  no  longer 
legally  tdce 
any  steps 

therein,  except 
such  as  may  be 
necessary  to 
transmit  the 
record  to  the 
court  above. 


It  is,  therefore,  ordered,  that  the  rule  heretofore  granted 
by  this  court  be  made  absolute. 


a06  CASES  IN  THE  SUPREME  COURT 

Eastkrv  Dm. 
Jai/y,  1832.  DEVINE  m.  KELLY. 

spillxk's 
bxirs  appeal  fboh  the  parish  court  of  nbw-0rlbah8. 

Off. 
BAUMGARD. 

The  decifllon  of  the  jury  will  not  be  difturbed  anleM  manifettly  eontruy  to 
the  evidence. 

Porter  J.«  delivered  the  opinion  of  the  court. 

The  defendant  is  sued  for  having  been  an  accomplice  with 
certain  slaves  in  a  robberj,  and  having  received  a  portion  of 
the  property  stolen.  There  was  judgement  against  him  in 
the  court  of  the  first  instance,  and  he  appealed. 

The  evidence  appears  somewhat  open  to  the  objections 
ofthe  jury  will  made  by  the  counsel  for  defendant,  but  on  the  principles 
ed  u^e2?SlS^  which  regulate  this  court  in  relation  to  verdicts,  it  does  not 
ifestly  contra-  appear  so  to  preponderate  in  favor  of  the  appellant  as  to 
dence.  authorize  us  to  interfere  with  the  decision  of  the  jury. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  Parish  Court  be  aflkmed,  with  costs. 

Macreadyj  for  appellantt    PresUm^  for  appellee.. 


SPILLER'S  HEIRS  «f.  BAUMGARD. 

APPEAL  FROM  THE  PARISH  COVRT  OF  ITEW-ORLSAlfS. 

^Vhere  property  is  sold  for  taxes,  it  behooves  the  purchaser  to  show  a  strict 
fulfilment  on  the  part  of  the  ofl&cers  of  government  of  all  the  fbrrnqJitie^ 
required  by  law. 


I 

i 
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The  facts  are  stated  in  the  opinion  of  the  court,  delivered 
by  Mathews,  J. 

In  this  c^se,  the  plaintifis  claim  title  to  a  tract  of  land  as 
described  in  their  petition.  The  defendant  pleaded  the 
general  issue,  and  also  sets  up  title  in  himself  under  a  sale  for 
taxes.  Judgement  was  rendered  in  favor  of  the  former,  in 
the  court  below,  from  which  the  latter  appealed. 

The  title  to  the  premises  in  dispute  in  their  ancestor  and 
the  heirship  of  the  plaintifis,  are  facts  established  by  the  evi- 
dence ;  and  they  must  recover  the  property  claimed,  unless 
they  have  been  legally  divested  of  their  title  by  the  sale  made 
for  taxes,  at  which  the  defendant  became  purchaser,  for  the 
sum  of  fifty-four  dollars.  Against  the  validity  of  the  sale, 
many  informalities  are  alleged  on  the  part  of  the  appellees, 
which  were  shown  to  exist  in  the  course  of  the  trial  in  the 
court  below.  The  legal  principles  in  relation  to  forced 
alienations  of  property  in  payment  of  taxes,  are  well  settled. 
They  require  purchasers  under  such  alienations,  in  order  to 
give  validity  to  titles  thus  acquired,  to  show  a  strict  fulfilment 
on  the  part  of  the  officers  of  government,  of  all  formalities 
imposed  by  law.  The  sale,  in  the  present  case,  was  made  by 
the  treasurer  of  the  state.  The  return  of  the  collector  of  the 
parish  of  St.  Helena,  where  the  land  is  situated,  is  incorrect; 
it  states  the  property  to  belong  to  the  father  of  the  plaintiffi, 
who  was  at  that  time  dead.  The  description  of  the  land  is 
defective,  and  its  locality  is  not  pointed  out  as  the  tax  laws 
of  the  state  require.  In  short,many  of  the  formalities,  without 
which  a  sale  like  that  under  which  the  defendant  claims  title 
must  be  considered  as  void,  were  wholly  neglected. 


Eastxrw  Dis. 
Jn/y,  1632. 

spillxr's 

HKIR8 

V8, 

BAUMOARD. 


Where  pro- 
perty is  sold 
for  taxes,  it 
behooves  the 
purchaser  to 
show  a  strict 
fulfilment  on 
the  part  of  the 
officers  of  go- 
vernment, of 
all  the  formal- 
ities required 
by  law. 


It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  Parish  Court  be  affirmed,  with  costs* 


Maybifij  for  appellant.    Linn,  for  appellees. 
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Eastxrv  Du. 
Jml9,  163S. 


ORATIKll 
VS. 

PERHILLAT. 


GRAVIER  v$.  PERRILLAT. 

APPXAL  FBOM  THK  COURT  OF  THS  TlBBt  DISTRICT. 

Where  the  facts  set  forth  in  a  supplemental  petition  are  not  established  by 
proof,  the  ban  filing  of  it  can  have  no  legal  eflfect  on  the  rights  of  the 
parties. 

The  facts  are  stated  in  the  opinion  of  the  court,  delivered 
bj  Mathews  J« 

The  two  first  of  these  suits  were  commenced  to  recover 
possession  of  certain  lots  of  land  in  the  faubourg  St  Marj, 
which  the  plaintiff  alleged  to  be  his  property,  and  were  un- 
justly withheld  from  him  by  defendant  The  former  also 
claimed  rent  for  the  use  of  the  property,  while  in  the  pos- 
session of  the  latter,  who,  in  his  answer,  sets  up  title  in  himself 
as  having  purchased  said  lots  from  the  plaintiff,  &c.  Af- 
terwards Perrillat  brought  suit  against  Gravier,  to  recover 
from  him  a  large  sum  of  money,  alleged  to  be  due  and  owing 
to  the  plaintiff 

These  suits  were,  by  consent  of  parties,  consolidated,  and 
the  accounts  relating  to  them,  referred  to  accountants  for 
adjustment  The  return  made  by  them  is  the  principal  basis 
of  the  judgement  of  the  court  below.  But  their  statement  is 
altered  in  some  respects.  The  District  Court  decreed  to 
Gravier  six  hundred  and  twenty-one  dollars,  seventeen  and 
three-fourth  cents;  and  ordered  him  to  make  a  full  and 
complete  title  to  Perrillat  of  the  lots  in  question,  when  the 
latter  should  have  paid  to  the  former,  or  deposited  for  his  use 
the  sum  adjudged,  &c. 

From  this  judgement  Gravier  appealed. 

Previous,  however,  to  its  rendition,  he  had  filed  a  supple- 
mental petition,  in  which  he  claimed  from  the  defendant,  a 
sum  of  money,  as  having  been  awarded  to  him  by  certain 
arbitrators,  or  amicable  compounders.    Of  this  award  the 
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record  shows  no  evidence,  although  the  appellant  seems  to  ^flf H^^'** 
relj  principally  on  the  allegations  contained  in  his  supple-  -L 

mental  petition  for  a  reversal  of  the  judgment  rendered  in  the     m'dou^al 
court  below.     But  as  the  facts  therein  alleged  seem  not  to     MULLonr. 
have  been  established  by  any  proof  whatever,  the  bare  filing     Where  the 
of  this  supplemental  claim  can  have  no  legal  effect  on  the  in  a    sapple- 

•   L^       /•  xi_  -AA  mental     peti* 

nghts  of  the  parties.  tion   are   not 

establiBhed  by 

Sroof,  the  hare 
, , ,   __, ^ , , lingofitcan 

judgement  of  the  District  Court,  be  affirmed  with  costs.  effect  on  the 

rights    of  the 
purties. 

Youngj  for  appellant    Jtforeou,  for  appellees. 


M'DOUGAL  t».  MULLONY. 

APPXAL  FROII  TBI   PABISB  COURT  OF  NKW-0BX.SA9S. 

The  payment  of  a  specific  ram  does  not  liquidate  an  unsettled  account,  and 
cannot  be  pleaded  in  compensation. 

Porter,  J.,  delivered  the  opinion  of  the  courti 

This  action  originated  in  a  demand  for  an  injunction 
against  the  defendants  carrying  into  execution  a  judgement 
he  had  obtained  against  the  plaintifi.  The  grounds  alleged 
for  the  protection  of  this  writ  are,  that  by  the  act  of  disso- 
lution of  the  partnership  formerly  existing  between  the  par- 
ties to  this  suit,  the  defendant  bound  himself  to  pay  all  the 
debts  due  by  the  firm*    But  that  subsequent  thereto,  and  since 

27 


310  CASES  IN  THE  SUPREME  COURT 

EA«TBBa  Du.  the  rendition  of  the  judgement  in  favor  of  the  defendant,  the 
--  plaintiffhas  been  compelled  by  a  decree  of  the  District  Court 
M'DooaAL     Qf  ^^  United  States,  to  pay  more  than  two  thousand  dollars 
MDLMVT.     of  debts  due  by  the  partnership. 

To  this  petition  the  defendant  answered,  that  the  plaintiff 
was  indebted  to  him  in  a  larger  sum  than  now  set  up  in  com- 
pensation, in  consequence  of  various  matters  growing  out  of 
their  former  partnership. 

On  these  allegations,  a  great  deal  of  testimony  was  taken 

in  the  court  below,  and  several  bills  of  exception  filed.    The 

court  below  was  of  opinion  the  matters  set  up  in  the  answer 

could  not  be  pleaded  in  compensation. 

The  pay-      ^j  q(  that  opinion  is  this  court.     The  plaintiff  seems  to 

mentor  a  spe-  ^  i       i     5        .j 

cific  sum  does  have  thought  that,  because  he  had  paid  a  specific  sum  on 
an^  uMettled  account  of  the  defendant,  it  was  therefore  liquidated,  and 
account,    and  might  be  plead  in  compensation.    But  this  we  apprehend 

can  noi         ue  ^^ 

pleaded  in  is  not  a  correct  view  of  the  law  on  this  matter.  The  sum 
compensa  on.  ^^^  ^^^^  ^^  liquidated,  and  the  debt  not  so.  Were  it  other- 
wise, then  every  specific  item  of  an  account  might  be  con- 
sidered liquidated.  In  this  case,  nothing  can  be  more  unliqui- 
dated than  the  demand  set  up  in  compensation;  because  it 
requires  a  long  and  complicated  inquiry  into  various  transac- 
tions between  the  parties,  to  ascertain  whether  any  thing  be 
due.     See  Pothier  en  Ob.  no.  592. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  Parish  Court  be  affirmed,  with  costs. 

Hennen^  for  appellant.    Preston^  for  appellee. 
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Eastkbit  Dfs. 
DORSEY  ET  AL.  w.  SMITH  ET  AL.  •^«*'  1®^- 


APPSAL  ntOM  TH«  COtHlfcT  OF  THE  VIHST  DISTRICT.  DORSIT  BT  AL. 

SMITH  ST  AL 

Owners  of  vessels  are  responsible  for  goods  stowed  on  deck,  unless  such 
stowage  is  authorized  by  the  consent  of  the  shipper  or  by  custom. 

The  petition  set  forth  that  the  plaintiffi  shipped  on  board 
a  vessel  belonging  to  the  defendants  one  hundred  and  forty- 
nine  barrels  of  whiskj,  to  be  delivered  to  their  consignee 
at  Mobile.  That,  through  carelessness,  fort7H>ne  bcurrels 
were  lost  overboard,  and  to  recover  the  value  of  wldch,  the 
present  action  was  brought.  The  answer  admitted  the 
shipment  and  loss;  but  averred  that  the  latter  was  occa- 
sioned by  the  perils  of  the  sea,  and  not  through  neg- 
ligence or  carelessness  of  the  master.  It  appeared  from  the 
evidence,  that  part  of  the  whisky  was  stowed  on  deck,  and 
a  part  under,  and  that  in  a  gale  of  wind  forty-one  barrels 
were  washed  overboard  and  lost.  The  defendants  further 
showed,  that  the  plaintiffi  were  aware  that  part  of  the 
whisky  would  be  stowed  on  deck,  to  which  they  made  no 
objection;  and  they  further  proved  that  it  was  usual  and 
customary  in  the  tra  jc  to  stow  such  articles  on  deck.  There 
was  judgement  for  the  defendants  and  the  plaintifis  appealed* 

Henneny  for  appellants,  made  the  following  points: 

L  The  general  rule  of  law  is,  that  goods  to  form  part  of 
the  cargo  of  a  vessel  must  be  stowed  under  deck.  4  Martini 
Rep*  582.     Hampton  vs.  Brig  Thaddeus. 

2.  No  usage  to  the  contrary  of  this  general  rule  has  been 
proved.  Custom  or  usage,  (defined  by  L.  C  art.  3,  and  Old 
Code,  p.  2,  art.  3,)  must  be  taken  in  connexion  with  1  Partida^ 
tit.  2,  particularly  law  5;  and  the  proof  there  required  must 
be  given. 

3.  According  to  no  system  of  law  has  the  usage  contended 
for  by  the  defendants  been  proved.  Partida^  1  tit.  3,  law  5. 
ZJustiniari^s  Code,  lib.  8,  tit.  53.  1  Blackstone*s  Com.  76,  50. 

Strawbridge,  contra. 
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E*msa  Dm.      Poktbb,  J.,  delivered  the  opinion  of  the  court. 


HOPS  This  is  an  action  to  recover  the  value  of  goods  shipped  on 

STATS  BiiiK.  hoard  a  vessel  helonging  to  the  defendants,  on  a  voyage  from 

New-Orleans  to  Mobile,  by  the  way  of  the  riven     The  goods 

consisted  of  whisky,  part  of  which  was  stowed  on  deck  and 

a  part  under.    Those  on  deck  were  washed  overboard  during 

the  voyage  and  kMt,  in  consequence  of  tempestuous  weather.. 

^y^        .      The  rule  is  well  settled  that  owners  of  vessels  are  respon- 

vessels  are  res-  sible  for  goods  stowed  on  deck,  unless  such  stowage  is  au- 

goods  stowed  thorized  by  the  consent  of  the  shipper,  or  by  custom.    3  Gm. 

Zh"'^'^'^'     lCb,ne.,43.    Story',  ^Wott,  354. 

is    authoriced      In  this  case,  exemption  is  claimed  for  the  owners  on  both 

by  the  consent 

of  the  shipper,  grounds,  and  the  judge  below  thought  the  evidence  on  both 
or  by  custom.  ^  y^^  ^  f^^^^,  ^f  ^^  defendants.     The  proof  is  contradictory 

and  far  from  conclusive;  but  we  are  unable  to  say  the  court 
erred.  Whether  the  consent  of  the  plaintiff  was  proved  or 
not,  depends  much  on  the  credit  due  to  the  testimony  of  one 
of  the  witnesses.  The  judge  who  saw  him  and  heard  him, 
bdieved  him,  and  his  evidence  has  been  rather  corroborated 
than  contradicted  by  the  circumstances  attending  the  trans* 
action. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  affirmed,  with  costs. 


HOPE  vs.  STATE  BANK. 

APPEAL  FROM  THK  PARISH  COURT  OF  HKW-ORLEAlfS. 

Nothing  in  the  laws  of  Louisiana  prohibits  a  man  from  transfening  property 
to  another,  to  be  held  for  his  use ;  and  where  the  persons  for  whose  use  the 
tmst  is  created,  consent  and  agree,  St  shall  stand  in  the  name  of  others  for 
their  benefit;  it  is  neither  a  subsUtntion,  nor  a  /dei  eommissum^ 
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The  facts  are  stated  in  the  opinion  of  the  court,  delivered  Eastbrf  Dm. 
by  Porter,  J. 

HOPB 

The  object  of  this  suit  is  to  compel  the  Louisiana  Slate  stats  bahe 
Bank  to  permit  a  transfer  to  be  made  in  their  books,  of  six 
hundred  and  eighty  shares  of  the  stock  of  said  bank,  which  is 
owned  in  the  kingdom  of  Great  Britain. 

The  president  and  directors  object  to  the  transfer,  on  the 
ground  that  the  petitioner  proposes  to  invest  the  stock  in  the 
name  of  trustees,  for  the  use  of  persons  other  than  those  to 
whom  the  transfer  is  to  be  made,  and  that  such  a  disposition 
of  property  is  prohibited  by  the  laws  of  Louisiana. 

The  proposed  transfer  is  to  carry  into  more  complete  effect 
the  testamentary  dispositions  of  the  ancestor  of  the  persons 
for  whose  use  and  benefit  the  trust  estate  was  created.    He,  at 
the  time  of  his  death,  and  they,  at  the  present  moment,  being 
subjects  of  the  king  of  Great  Britain,  and  inhabitants  of  that 
island.     The  record  shows  the  consent  of  all  parties  to  the 
demand  made  in  the  petition,  who  by  any  possibility  have  an 
interest  in  the  stock.    Those  who  have  the  legal,  and  those 
who  have  the  equitable  interest  in  it,  have  alike  assented. 
Under  these  circumstances,  we  think  the  transfer  should  be 
made.     It  is  unnecessary  to  examine  what  will  be  the  efiect 
of  the  transfer  on  the  ultimate  rights  of  the  parties  concerned, 
or  whether  they  are  to  be  governed  by  the  laws  of  England 
or  of  this  country.     It  is  sufficient  for  the  decision  of  the  point  the  laws    of 
before  us,  that  we  do  not  know  of  any  thing  in  the  laws  <>f  hSS^mim 
Louisiana,  which  prohibits  a  man  transferring  property  to  fro"  transfer- 
another,to  beheld  for  his  use.     And  such  is,  substantially,  the  to  another  to 
case  before  us.    For  the  persons  for  whose  use  the  trust  is  S^|*^dwhere 
created,  consent  and  agree  it  shall  stand  in  the  names  of  others  ^f  persons  for 

^  whose  use  the 

for  their  benefit.    This  is  neither  a  substitution  nor  ^  fdei  the  trust  is  cre- 
ated, consent 
commxsautn.  and  agree,  it 

shall  stand  in 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the  ^  "*™®  ^^ 
judgement  of  the  Paririi  Court  be  affirmed,  with  costs.  their   benefit; 

it  is  neither  a 
Workman^  for  appellant     Denis^  for  appelleew  „or    a    Jidd 
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Eastskit  Dis. 
J1U9,  1832.  FORSTALL  «i.  FORSTALL  £T  AL. 


F0R9TALL  APPEAL  FROH  TBI  COURT  OF  PBOBaTSS  OF  irBW«ORLSAHS. 

FORBTALL      The  probate  court  of  a  parish  does  not  lose  its  jarisdiction  of  a  succession 

■T  AL. 

___  which  was  opened  therein  under  the  provisions  of  the  old  code  and  while 

44   tfi  it  was  in  force,  although  no  proceedings  were  had  until  after  the  promul- 

gation of  the  new  code  which  repealed  the  provisions  of  the  old. 

The  facta  are  stated  in  the  opinion  of  the  court,  delivered 
by  Martin,  J* 

The  plaintiff,  father  of  the  defendants,  being  desirous  to 
put  an  end  to  the  community  of  goods  which  had  existed 
between  him  and  their  mother,  and  had  continued  since  her 
death  between  him  and  them,  applied  to  the  Court  of  Pro- 
bates of  the  parish  and  city  of  New-Orleans.     His  wife 
having  died  in  that  city  before  the  promulgation  of  the  new 
code,  one  of  the  sons  declined  the  jurisdiction  of  that  court, 
contending  that  although  if  the  proceedings  had  been  com- 
menced immediately  after  his  mother^s  death  or  at  any  time 
before  the  new  code  was  in  operation,  the  present  court  would 
have  been  the  proper  tribunal  to  act  thereon,  New-Orleans 
being  the  place  where  she  died,  and  at  that  time  the  suc- 
ces^on  was  opened  at  the  place  of  the  party^s  death.     But 
'^  ^^npelllQn||w  code,  the  succession  is  opened  at  the  place  of 
4  •^^'fne  VW^Mem  last  residence;  in  the  present  case,  in  the 
$  ft-^^t  Duish  ofrlafluemines,  and  therefore,  the  court  of  this  latter 
^  *'     -pa3sish«q^yj^tribunal  before  whom  the  plaintiff  should  have 
•     jropeeded.   vThe  jurisdiction  was  sustained,  and  he  appealed. 
»  it' Appears*  to  us  the  judge  of  probates  did  not  err.     The 

"*'*  succession  is  opened  on  the  natural  death  of  the  party.  Po- 
The  probate  thiefj  Successions^  58.  Civil  Code^  158,  orL  58.  JVC  Code^  928. 
ris^dfes*  not  ^  *^®  deceased  died  in  the  parish  of  Orleans  in  1823,  her 
lose  its  juris-  succession  was  opened  here.  In  the  case  ofHening  vs.  Harang, 
succession  (7  Martin^  JV.  5.  51),  we  held  that  if  after  the  death  of  the 
pened  therei*n  P^^^J*  ^^  parish  he  died  or  resided  in,  be  divided,  the  pro- 
under  the  pro-  ceedings  are  to  be  carried  on  in  that  part  of  the  new  or  old 

visions  of  the  ®  '^ 

old  code  and  pansh  in  which  the  party  died  or  resided  in;  that  being  of 
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the  two  parishes  the  one  which  appeared  to  have  been  con-  Eutuw  Dm. 
tenoplated  by  the  legislature,  as  well  as  the  most  convenient 
to  all  the  parties  interested. 

The  repeal  of  the  original  provisicm  cannot,  however,  have 
a  retrospective  effect,  so  as  to  give  to  a  then  existing  parish  a  J^^^  **^"  « 
jurisdiction  evidently  given  by  law  to  another,  however  we  no  proeeed- 
may  deem  the  new  provision  the  most  proper  and  convenient  ^i^^r  the 

promalgalion 
of    the     new 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the  code  whichre- 
judgement  of  the  Court  of  Probates  be  affirmed,  with  costs*    visionB  of  ^tl^ 

old. 

Morph/j  for  appellant.     Ltxoergne^  for  appellee. 


KERB  ET  AL.  i».  ERWIN. 

APPXAL  FROM  THE  COURT  OF  THX  FIRST  DISTRICT. 

The  ardcle  3444  of  the  Chril  Code,  does  not  pohit  oat  any  eanse  bf  which 
prescription  is  mterrapted,  but  establishes  two  distinct  periods  or  terms 
which  shall  aifeet  persons  in  AiTerent  sitnations,  in  relation  to jj 
property. 


Where  a  debt  is  eontfacted  out  of  the  state,  if  after  presefctionJ^g^B|4||n|nIJ 
ran,  the  creditor  has  an  opportanity  of  prosecuting  his  siiit»r 
stance  of  his  debtor  passing  cTery  winter  in  New-Orleans,  m  1m  niMhT|ri^^[T 
to  do  so,  the  claim  is  haired. 


This  was  a  suit  on  a  bill  of  exchange,  drawn  by  Thorn  on 
Erwin  &  Co.,  merchants,  at  Savannah,  in  Georgia,  of  which 
the  defendant  was  a  partner,  and  by  them  accepted.  The 
UU  was  dated  sixth  February,  1818,  and  made  pajrable  to  the 
fribintiffi,  or  order,  sixty  days  after  date.  The  defence  nei  up 
was  prescription ;  in  support  of  which  it  appeared,  that  from 
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Eabtckv  Du,  the  time  prescription  began  to  ran  against  the  claim,  the 

'  defendant  had  passed  everj  winter  in  New-Orleans,  where 

xsRSBT  AL.    he  had  property,  and  was  engaged  in  the  business  of  selling 

xswfu.       slaves.    The  court  a  qua  was  of  opinion  that  the  claim  was 

barred  and  judgement  being  rendered  to  that  effect,  the 

plaintiffs  appealed. 

Mathbws,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  against  the  defendant,  as  acceptor  of  a 
bill  of  exchange,  dated  in  Savannah,  in  the  state  of  Georgia, 
in  the  month  of  Febraary,  1818,  and  payable  sixty  days  after 
date.  The  answer  to  the  petition  contains  several  matters 
pleaded  in  defence,  and  amongst  others,  prescription. 

Judgement  was  rendered  in  the  court  below  for  the  defen- 
dant, from  which  the  plaintiffi  appealed 

Being  of  opinion  that  the  defendant  must  prevail  on  his 
plea  of  prescription,  we  deem  it  useless  to  examine  any  other 
part  of  his  defence. 

Five  years  had  elapsed  after  the  promulgation  of  the 
Louisiana  Code,  and  before  the  institution  of  the  present 
action.  By  the  article  3505,  of  this  code,  the  prescription  of 
five  years  is  established  against  actions  brought  on  bills  of 
exchange,  Sec  According  to  the  provisions  of  this  article, 
the  defendant  is  clearly  released  from  the  payment  of  the 
debt  now  claimed  from  him,  unless  there  be  something  in  the 
circumstances  of  the  case  which  excuses  the  plalntiffis  for  not 
pursuing  him  sooner.  The  prescription  which  would  other- 
wise'bar  tiieir  claim  must  be  shown  to  have  been  interrupted. 
The  interruption  relied  on  by  their  counsel  seems  to  be  that 
wUch  Is  based  on  the  maxim  contra  non  valentem  agere  non 
currit prescripHo.  To  support  this  interraption,  the  benefit  of 
which  is  claimed,  reliance  is  had  on  the  articles  3444  and 
3516  of  the  Code.  The  first  relates  to  the  acquisition  of 
property  i^  slaves,  and  makes  a  distinction  between  parties 
residing  in  the  state,  and  tiiose  residing  out  of  it;  the  time 
being  double  required  to  prescribe  against  the  rights  of  the 
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latter.     The  article  3816  provides,  that  the  prescription  BAiTsn  Dn. 
releasing  debts  is  interrupted  bj  all  such  causes  as  interrupt        ^ 


■TAL. 


99. 


the  prescription  bj  which  property  is  acquired.     Now  it 

seems  to  us^  that  the  article  3444  does  not  point  out  any  cause       brwot. 

by  which  prescription  is  interrupted,  but  establishes  two  a^^^of^'the 


terms  or  peiiods  of  time  which  shall  afiect  penonsin  9'^     ^^^ 

'  does  not  point 

different  sitaatioDS  in  relation  to  rights  of  property.  The  out  any  cause 
decision  of  the  present  case  does  not  require  firom  the  court  scri^on  u^- 
any  opinion  as  to  what  would  be  the  efiect  produced  on  the  ISJuPilh^'  JJ?* 
situation  of  the  debtor,  who  had  contracted  a  debt  in  this  distinct  peri- 
state,  to  one  of  its  citizens,  and  immediately  removes  out  of  which  shall  af- 
its  jurisdictional  limits,  and  remains  five  years  where  legal  diffeSITsitiMh 
process  of  the  state  could  not  reach  him,  in  relation  to  his  ^ons,  in  reia- 

tion   to  tights 

discharge  from  the  debt  under  a  plea  of  prescription.  of  property. 

The  evidence  of  the  case  shows,  that  the  whole  of  no  one  .  ^  Where  a 

aeot    u  coo- 
year,  since  prescription  began  to  run  against  the  claim  of  the  tracted  out  of 

plaintiffs,  has  passed  without  an  opportunity  being  aflbrded  ter    prescript 

to  them  to  prosecute  a  suit  against  the  defendant,  in  conse-  ***"■  i^^li? 

quence  of  his  being  every  winter,  since  1825,  in  New-Orleans,  tor  ha*  w  op- 

They  are  not  entitled  to  the  benefit  of  the  interruption  praMea^Ms 

relied  on.  ^^  ^2"  ^"^ 

cuvomstance 
of  his   debtor 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the  winter  in  Nev^ 
judgement  of  the  District  Court  be  affirmed,  with  costs.  ],e  ^^lected 

to  do  so,  the 

PifTce,  ibr  appellants.    JlfcCb/ei,  for  appellee.  *         ***"* 
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Eactirh  DI8. 
Jmi9,  1832. 

ROCHXLLK 
■T  AL. 


ROCHELLE  ET  AL.  «ff  ALVAREZ. 


*'*'  APPBAL  FROM  THS  PARISH  COURT  Or  ITSW-ORLXARS. 

ALVARBS. 

A  deposition  taken  before  a  parish  Judge  cannot  be  read  in  evidence,  if  the 
private  seal  of  the  Judge  be  wanting;  and  in  sach  a  case  proof  of  the  signa- 
ture of  the  Judge  is  inadmissible. 

The  facts  are  stated  in  the  opinion  of  the  court,  delivered 
by  Porter,  J., 


A  deposiUon      The  plaintifis  in  this  case  offered  in  support  of  their  title 

taken  before  a 

parish    judge  a  deposition  taken  before  the  parish  judge  of  Iberville.    It 

^eWdence*tf  ^^  objected  to  as  wanting  the  private  seal  of  the  judge, 

^•P'^JIJJJJJ^  a  formality  required  by  the  433d  article  of  the  Code  of  Prac- 

and  in  such  a  tice,  upon  which  the  plaintiff  offered  parole  evidence  that 

Sesinii^nreof  ^^^  signature  annexed  was  that  of  the  judge.    The  court, 

^^dmhl^i  **  however,  rejected  the  deposition,  and  in  our  opinion  correctly. 

The  provision  of  the  law  means  nothing  if  the  return  be 

good  without  the  seal.    And  documents  of  this  kind  must 

contain  within  themselves  the  proof  of  their  verity. 

Had  this  difficulty  been  got  over,  the  evidence  was  open 
to  another  objection  which  was  insurmountable:  it  proposed 
to  establish  by  parole  evidence  that  the  person  in  whose 
name  a  title  to  a  slave  was  vested,  had  purchased  her  for 
another. 


On  the  merits,  we  see  no  reason  to  doubt  the  correctness 
of  the  judgement  below,  and 

It  is,  therefore,  adjudged,  ordered,  and  decreed,  that  it  be 
affirmed  with  costs. 

Mareauj  for  appellant.     Canon^  for  appellee. 
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Eastern  Dis. 
WEST  vs.  WILSON  ET  AL.  July,  1832, 

WEST 
APPEAL  FROM  THE  COURT  OF  THE  FIRST  DISTRICT.  ^. 

1V1L80V  ET  EIF.. 

The  provisioiis  of  the  Code  of  Practice  on  the  sabjeet  of  cUations,  do  not 
ujpply  to  persons  resicBng  oat  of  the  state. 

The  endorsee  of  a  draft  may  commence  an  action  in  his  own  name,  aithoogh 
he  be  bat  the  agent  of  the  pajree.  This  will  not,  however,  defeat  the 
drawer's  right  to  any  equitable  defence  against  the  payees. 

This  was  an  action  by  the  endorsee  against  the  drawers  of 
a  bill  of  exchange,  and  commenced  by  attachment.  The 
answer  ayerred  that  the  plaintiff  had  no  interest  in  the  bill, 
and  farther,  that  it  was  the  property  of  the  payees,  Webb  & 
Co*,  against  whom  the  respondents  had  an  equitable  defence* 
From  the  evidence,  it  appeared  that  Webb  &  Co*  were 
indebted  to  the  plaintiff,  and  remitted  to  him  the  bill,  which, 
when  collected,  was  to  be  placed  to  their  credit  There 
was  judgement  for  the  plaintiff  in  the  court  below,  and  the 
defendants  appealed* 

Porter,  J*,  delivered  the  opinion  of  the  court* 

This  suit  commenced  by  attachment,  and  is  brought  against 
the  drawers  of  a  bill  of  exchange,  whose  draft  was  protested 
for  nonacceptance* 

The  principal  matter  in  contest  between  the  parties,  is  the 
right  of  the  plaintiff  to  the  note*  The  defendants  insist  he  is 
but  the  agent  of  the  payees,  and  that  there  is  a  failure  of  the 
consideration  for  which  the  bill  was  given* 

The  evidence  shows  the  payees  were  indebted  to  the 
plaintiff,  and  remitted  him  the  draft  for  collection*  It  was 
regularly  endorsed  to  him*  Whether  these  circumstances 
might  not,  in  an  ordinary  case,  vest  such  an  interest  in  the 
payee,  as  would  discharge  him  from  all  equity  between  the 
original  parties,  need  not  be  inquired  into  in  this  case.  For 
the  conduct  of  the  plaintiff  negatives  the  idea,  that  he  held  it 
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EAfTiBv  Du.  in  any  other  character  than  asent    After  he  received  the 

^*  draft,  and  commenced  this  suit,  he  failed,  and  filed  his  bilan. 

wstT        This  debt  he  did  not  transfer  to  his  creditors,  and  he  now 

wiLflOB  BT  Ai..  carries  on  suit  in  his  own  name,  a  proceeding  totally  incon- 

ststent  with  the  idea,  that  he  received  the  note  in  his  own 

right    Had  he  such  an  interest  in  it,  that  interest  must  have 

been  transferred  to  the  syndics,  and  this  action  be  in  their 

name. 

On  the  merits,  as  to  the  want  of  consideration,  the  case  is 
not  clear.    The  burthen  of  proof  certainly  lays  on  the  de- 
fendant, and  his  evidence  is  not  conclusive,  though  it  raises  a 
strong  presumption  of  the  want  of  consideration.      The 
plaintiff,  however,  attempted   to  prove   the  condderation, 
and  failed  to  establish  it  for  more  than  eight  hundred  and 
seventy-three  dollars  and  thirty-five  cents,  for  which  sum  we 
think  they  are  entitled  to  judgement. 
'<?"§*  o?"the      Objections  have  been  made,  the  defendants  were  not  duly 
Code  of  Pnic-  cited,  because  a  delay  of  one  day  for  every  ten  miles  from  this 
sDbJectof  cita- city,  to  the  defendants' residence  in  Tennessee,  was  not 
^plV  to  M^  allowed.  We  think  the  provisions  of  the  Code  of  Practice  on 
sons   resi^ng  this  subject  have  reference  to  the  case  of  defendants  who 
state.  have  a  domicile  within  the  state,  and  that  they  do  not  apply 

to  persons  residing  out  of  it. 
The  endor-  As  to  the  objection  to  the  right  of  West  to  bring  this  action, 
may^^  *  ^^  because  he  was  only  agent.  We  think  his  case  must  be 
mence  an  ac-  distinguished  firom  ordinary  cases  where  agency  is  created 
name,  ai-  by  a  power  of  attorney.  The  draft,  in  this  instance,  was 
^S\e  t^ni  endorsed  to  him.  The  legal  title  to  the  bill  by  the  endorsement, 
£t  ?*®  wee.  ^^  vested  in  him.    He  could  have  released  and  discharged 

This  will  not,  ,  »» 

however,  de-  it  in  his  own  name.  He  was,  therefore,  the  owner  of  the 
e?8  right  to  draft;,  to  all  legal  purposes,  save  that  of  defeating  the  de- 
d^en*^"**^!^  fendants'  rights  to  any  equitable  defence. 

gainst         the 

iwyee.  It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 

judgement  of  the  District  Court  be  annulled,  avoided,  and 
reversed;  and  it  is  fiirther  ordered,  adjudged,  and  decreed, 
that  the  plaintiff  do  recover  of  the  defendants,  the  sum  of  eight 
Hundred  and  seventy  three  dollars  and  thirty-five  cents,  witfx 
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interest  from  22d  January^  1831,  untU  paid;  and  costs  of  suit  EabtbmDm. 
in  the  court  below;  those  of  appeal  to  be  borne  by  the  '-» 

appellee* 


McCalebj  for  appellant.     Gmnict,  for  appellee. 


THAYER  ET  AL.  w.  600DALE. 

▲FPBAL  raOH  TBS  COVBT  OP  PB0BATX8  OF  VBW-OBUUITS. 

He  who  pays  for  a  cargo  is  sobrogated  to  the  prtvttege  of  thofe  who  lin> 
nished  it;  but  the  (mvilege  is  extinguished  by  the  destruction  of  the  thing 
on  which  it  exists. 

Where  goods  are  insured  and  lost  at  sea,  they  are  not  represented  by  the  sum 
insured,  nor  is  the  vendee's  priyilege  extended  thereto. 

The  plaintifis  opposed  the  tableau  of  distribution  filed  by 
the  curator  o{  the  estate  of  Bemabeu,  whereon  Goodale  was 
placed  as  a  privileged  creditor  on  a  sum  of  money  received 
by  the  curator  from  an  insurance  company,  on  the  loss  of  a 
cargo  furnished  to  the  deceased  on  Goodale's  credit,  and  for 
which  the  latter  had  not  been  paid.  The  court  a  qua  sus- 
tained the  opposition,  and  the  defendant  appealed. 

Mahtih,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  complains  of  the  judgement  of  the  Court 
of  Probates  disallowing  a  place  on  the  tableau  of  distribution 
as  a  privileged  creditor  on  a  sum  of  money  received  by  the 
curator  from  an  insurance  company,  on  the  loss  of  a  cargo 
furnished  to  the  deceased  on  the  defendant's  credit,  and  for 
which  the  defendant  has  not  been  paid. 


BT  AL. 

VS. 

OOODALB. 
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Ei^TsmrDu.      His  counsel  has  contended  that  our  code,  3194,  provides 

—  tliat  he  who  has  sold  any  moveable  property,  which  has  not 

THATBR      been  paid  for,  has  a  privilege  thereon  as  long  as  it  remains  in 

«f.         his  vendee^s  possession;  and,  by  article  3157,  subrogation 

9oojiMLm.     takes  place  of  right,  for  the  benefit  of  him  who  is  bound  with 

another  for  the  payment  of  a  debt  7  Tbu.  12.  119.  8  Jtfatitn, 

706.    2  id.  JV.  S.  158.    3  id.  319.     \  L.  Rep.  401. 

'   He  has  contended  that  the  money  received  represents  the 

cargo  in  the  same  manner  as  the  price  of  it,  not  yet  received 

on  his  vendee's  sale. 

He  who  pays      There  is  no  doubt  of  the  correctness  of  the  two  first  po- 

^^rono!^  to  ^^^^^*   "^^^  persons  who  furnished  the  cargo  had  a  privilege 

the  privilege  of  to  which  the  defendant  was  of  right  subrogated  on  his  paying 

Dished  it;  but  for  the  cargo.    But  the  privilege  is  extinguished  on  the  de- 

b  extine^hed  struction  of  the  thing  on  which  it  exists.    It  exists  only 

bythe^tribn-  where  it  is  expressly  given.     C.  Code,  3159.    It  is  stricti  juris, 

thin^  on  which  and  cannot  be  extended  by  interpretation.    2  Emerigen,  583. 

1  ejis  .  g^  ^^  caveretj  sibi  sitri  a  pignaris  esset  navem  ex  ea  materia 

factum  non  esse  pignoris  quia  alind  est  materia  alind  naves. 
Where  goods  It  is,  however,  true,  as  advanced  by  the  appellants  counsel, 
and  lost'auuL  ^**  if  the  vendee  sell  the  goods  before  he  has  paid  for  them, 
they  are  not  the  money  due  by  the  second  vendee  will  represent  the 
the  thing  Insa-  goods,  and  the  first  vendor's  privilege  will  attach  thereon; 
vendee's  pri^  and  it  is  extremely  plausible  to  contend,  as  is  now  done,  that 

lege  extended  {f  the  eoods  be  insured   and  lost  at  sea,  the  sum  insured 
thereto.  ® 

thereon  equally  represents  them,  and  the  vendor's  privilege 

must  be  extended  thereto.     No  authority  has  been  found  in 

the  English  or  American   law  books,  and  the  appellant's 

counsel  has  found  one  in  Yalin,  which  fiilly  supports  him; 

but  the  industry  of  the  appellee's  counsel  has  enabled  him  to 

show  that  the  opinion  of  Yalin  is  successfully  combatted  by 

Emerigen  and  Binkery  Paty,  who  support  their  arguments 

by  decisions  of  the  parlian^nts  of  Bordeaux  and  Aix.    2 

Emerigen,  Assurances,  §  7,  613-18.    Id.  Contracts  a  la  Ins. 

chap.  12,  §  7. 

The  money  paid  to  the  insurance  company  on  the  aliatory 

contract,  by  the  chances  of  which  the  deceased's  osteite  has 
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become  entitled  to  the  sum  insured,  was  naid  out  of  the  mass  EAmui  Du. 

Jwh    1838. 

of  the  deceased's  property,  on  which  all  his  creditors  had  L 

equal  claims.    As  the  diminution  of  this  fund  would  have     "^raivALL 
been  supported  by  all  of  them,  it  is  meet  that  the  addition 
which  has  resulted  from  the  chances  of  the  aliatory  contract 
should  benefit  all. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  Probate  Court  be  affirmed,  with  costs. 

Strambridge^  for  appellants.    Maybin^  for  appellee. 


BRIO  WM.  HBir- 
ET  XT  AL. 


WHITALL  ET  AL.  w.  BRIG  WIIXIAM  HENRY  ET  AL. 

APPIAL  mOM  THS  PARISH  COURT  OP  ITSW-ORLXAirS. 

Although  all  proper  care  and  diligence  be  used  by  the  master  and  owner  in 
preparing  the  yefleel  for  the  voyage,  and  in  rendering  her  aoond  and  staunch, 
still  they  are  responsible,  if  in  tmth  she  is  not  so. 

This  was  an  action  to  recover  from  the  owners  of  the  brig 
William  Henry,  the  value  of  certain  goods  damaged  on  a 
voyage  from  Philadelphia  to  New-Orleans*  The  respondents 
in  their  answer  admitted  the  shipment,  but  averred  that  the 
damage  was  not  occasioned  through  their  fault,  fraud  or  want 
of  diligence,  but  from  the  leaking  of  the  vessel  caused  by  the 
dangers  of  the  sea,  and  for  which  they  were  not  responsible. 
The  cause  was  tried  by  a  jury,  who  found  for  the  plaintiff^ 
and  judgement  being  rendered  in  pursuance  of  the  verdict, 
the  defendants  appealed. 

PoRTBB,  J.,  delivered  the  ojHnion  of  the  court 

This  case  presents  for  decision  the  question  whether  own- 
ers of  a  vessel,  are  responsible  for  an  injury  arising  from 


XTAL. 
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EAmw  Du.  her  not  beiag  Baffidentlj  staunch  and  tight  to  cany  the 

cargo  safely* 

wuTAu.         On  the  trial  the  counsel  for  the  defendants  attempted  to 

place  the  responsibility,  on  the  groond  of  care  and  diligence, 

ai  n  AL.     ^^  ^^  P^^  of  the  owners  and  master,  and  cont^ided  if  these 

were  shown,  they  were  not  liable  althoagh  tihe  venel  might 

be  defective*    But  the  jadge  in  his  charge  to  the  jury  refused 

to  sustain  tfus  view  of  the  obligations  of  the  defendants,  and 

Ahhongh  aU  told  them  diough  the  owners  and  master  might  have  shown 

u^^dUicence  ^^^  ^^'^^  ^  proper  care  and  diligence  in  preparing  the  ves- 

be  asedfythe  sel  for  the  voyage,  and  in  rendering  her  sound  and  staunch, 

owner  in  pra-  still  they  were  responsible  if  in  truth  she  was  not  so. 

STfof  ^e%oy^      '^**®  judge,  we  apprehend,  charged  the  jury  correctly. 

iu;e  andin  ren-  This  case,  we  think,  depends  upon  principles  not  necessarily 

soand      and  those  which  measure  and  fix  the  care  and  diligence  the  mas- 

Sey"*^  aro  *re-  ^^  "  compelled  to  use,  after  the  cargo  is  placed   under  his 

sponsible  if  in  control.    By  the  common  law  of  England,  a  rule  was  estab- 

tnitli  she  was  ''  e         ' 

not  so.  lished,  on    considerations  of  public  policy,  that  common 

carriers  are  responsiUe  for  every  thing  except  the  act  of  God 
and  the  king's  enemies;  but  a  disposition  has  lately  been 
diowB  in  Some  of  oar  sister  states  to  relax  this  dcNrtrine.  By 
tlie  positive  law  of  Louisiana,  the  responsibility  of  carriers  is 
placed  on  very  different  grounds;  they  are  HaUe  only  for  ttie 
loss  or  damage  arising  from  accidental  and  uncontrollable 
events.  Be  this  as  it  may,  the  authorities  on  this  branch  of 
the  law  seem  greatly  to  preponderate  in  support  of  the  position 
assumed  by  the  appellees,  that  the  owner  is  responsible  for 
all  defects  in  the  vessel.  And  this  doctrine  prevails  in 
countries  where  the  obligations  of  the  common  carrier  do  not 
extend  to  every  thing  except  the  act  of  God  and  the  king's 
enemiee.  Yalin  states  it  to  be  the  law  of  France,  although 
before  the  departure  of  the  vessel  she  is  examined.  Emerigen 
cites,  with  approbation,  this  doctrine,  and  sanctions  it.  And 
in  England  and  the  United  States,  a  similar  rule  is  well 
settled.  Pothier  held  a  different  c^inion  if  the  vessel  was 
officially  visited  before  she  received  her  freight;  but  his 
views  do  not  appear  to  have  been  adopted  in  France,  and 
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the  observations  of  chief  justice  Abbott  in  relation  to  them^  EAaTBwr  Dm. 
seem  to  us  satisfactory.    If  the  contract  of  affireightment  can  -L 

be  correctly  assimilated,  as  it  sometimes  is,  to  the  ordinary  *oo«"  «t  al. 
letting  for  hire,  the  principle  which  holds  the  owner  respon-  joHHsonxTAr. 
able  for  defects  in  the  thing  of  which  he  was  ignorant,  derives 
ccmsiderable  support  from  a  provision  in  our  code,  which 
makes  the  lessor  guaranty  to  the  lessee,  all  defects  of  the 
thing  which  may  prevent  the  use  for  which  it  is  hired.  Lou. 
Codej  266S,  2725.  2  Keni's  Cam.  472.  3  Id.  161.  Story's 
AbboH(€d.  1829),  218-9.  2  Falin,  liv.  3,  Ht.  3,  no.  12.  £nier. 
vol.  1,  cA.  12,  §  38,  pp.  579-^. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  Parish  Court  be  affirmed,  with  costs. 

LockeU,  for  appellants. 

Strawbridge^  for  appellees. 


ROGERS  £T  AL.  vs.  JOHNSON  £T  AL. 

▲PPXAI.  PSOM  THS  PARISH  COUKT  OF  HBW-ORUCANS. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  case  presents  the  same  question  with  that  of  WJiitaU^ 
Jaudon  et  al.  vs.  <A«  same  defendants. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  Parish  Court  be  affirmed,  with  costs. 

Preston^  for  appellees. 

29 
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Eastbto  ihs.  ' 

JW^,  1832.  ABAT  V9.  ROBETAILLE. 


▲BA.T 
ROBETAHiLS. 


ATPfeAL  rROH  THE   COURT  OF  T«E  FIRST  DISTtUCT 


When  ItA  debtor  fans  no  prapnty  in  the  state,  tn  ordar  of  ball  will  not  be 
let  aside,  oa  the  ^roond  thet  he  had  ea^nged  Mi  lerrieeffiir  two  yeen, 
as  clerk  to  a  aiercaatUe  hoiue. 

.The  facts  are  stated  in  the  opinitm  of  the  court,  ddivered 
by  Martdi,  J. 

The  plaintiff  is  appellant  from  a  decision  by  which  the 
defendant  was  diBcbarged  from  the  bail  he  had  given  and  his 
bond  cancelled,  on  the  following  testimony: 

Fitz  deposed,  he  learned  from  the  defendant  he  intended 
establishing  himself  in  business,  in  New-Orleaits.  He  came 
to  the  city  a  month  or  six  weeks  ago.  The  witness  has  un- 
derstood he  was  to  form  a  connexion  with  a  house  in  New- 
Orleans. 

On  the  cross  examination,  the  witness  declared  he  has  no 
knowledge,  in  this  respect,  except  what  he  derived  from  the 
defendant  himself. 

Conrad  deposed,  the  defendant  arrived  in  the  city  five  or 
six  weeks  ago.  He  has  been  engaged  as  a  clerk,  by  the 
defendant's  house,  for  a  petiod  of  two  years,  and  is  now  in 
their  employ.  The  witness  does  not  know  whether  the  de- 
fendant has  a  wife  or  not. 

On  his  cross  examination,  the  witness  added,  no  written 
agreement  was  made  for  the  defendant's  services  during  the 
two  years.  He  made  to  the  defendant  the  offer  of  a  salary 
of  ttv>o  dionsafid  dollars  a  year,  or  of  seven  and  a  hidf  per 
centum  on  the  profits  of  Ihe  liouse.  The  defendant  has  not 
yet  made  his  choice. 

Lapire  deposed  lie  knew  ttie  defendant  when  be  resided  in 
the  city  of  Natchez.  He  stated  to  the  witness,  he  intended 
to  remove  to  New-Orleans,  and  to  do  business.  The  witness 
has  seen  him  for  two  or  three  weeks  past  engaged  in  the 
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preceding  witnesses  conBiiiig  bouse.    Knowing  the  defendant  ^'J'*'  '^• 
had  flold  his  stock  in  trade  at  Natchez,  and  closed  his  business  1- 

there,  tlie  witness  believes  be  intends  to  reside  in  New-        ^^"^ 
Orleans.    He  left  Natchez  in  Janaarj  or  Febmarj  last,  and  Ro«&TAn.LK. 
had  sold  his  stock  long  before. 

On  his  cross  examination,  this  witness  added,  he  beHeves 
the  defendant  was  prosecuting  a  chancery  suit  in  the  state  of 
Mississippi,  a  short  time  before  ho  came  down. 

Tarbe  deposed,  he  came  down  from  Natchez  with  the  de- 
fendant, who  had  sold  his  stock  there.  He  understood  from 
the  defendant  that  he  intended  settling  in  New-Orleans,  and 
carrying  on  business  there.  He  is  now  engaged  in  the 
counting  house  of  one  of  the  preceding  witnesses.  The  de- 
ponent and  defendant  had  taken  a  house  together  in  New-  . 
Orleans,  but  the  latter  has  left  it.  The  deponent  does  not 
know  that  the  defendant  has  any  property  in  the  city. 

On  these  facts,  we  are  of  opinion,  the  judge  erred  in  dis- 
charging the  defendant  from  the  bail  the  plaintiff  had 
obtained. 

An  attempt  was  made  to  disprove  the  principal  facts,  where  the 
sworn  to  by  the  plaintiff,  viz:  that  he  verily  believed  that  ^ro^^Jt^'^the 
the  defendant  was  about  to  remove,  without  leaving  sufficient  »tate,  an  order 

,   ,      .  „  of  bail  will  not 

property  m  the  state  to  answer  the  plaintiff's  ciaim.  be  set  aside,  on 

The  only  circumstance  that  induces  a  belief  of  an  intention  ^^^  ^^  ^"eV 

of  the  defendant  to  remain  in  the  state,  except  his  own  de-  8*««^  J''^  ^^- 

*  vices  for  two 

clarations,  which  he  cannot  oppose  to  the  plaintiff,  is  that  he  years,  as  clerk 
engaged  his  services  as  a  clerk  to  a  mercantile  house  for  two  tUe^housT*^*"' 
years.  It  does  not  appear  that  be  has  had  care  of  property 
in  the  state.  He  is  sued  on  his  note  for  several  thousand 
dollars.  He  has  sold  his  stock  in  trade  at  Natchez,  and  does 
not  appear  to  have  the  proceeds  invested  in  any  thing,  his 
attention  to  which,  might  prevent  his  removal  from  the  state, 
at  any  moment.  The  danger  in  which  the  creditors  of  a 
person  thus  situated  arc  of  losing  their  debts,  unless  they  can 
so  secure  the  person  of  the  debtor,  may  in  some  cases  induce 
them  to  form  too  early  conclusions,  unfavorable  to  a  de- 
fendant.    But  in  the  present  case,  wc  cannot  say  that  any 
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^w'^'fl^"'  ^^i^S^^^^ii^^  by  A^  testiinonj  produced  by  the  defendant, 
_  disproves  the  assertion  of  the  plaintiff,  that  he  verily  believes 

TRU8TBB8  OF  ^hc  defendant  intends  to  remove  out  of  the  state,  without 
coLLXGB      leaving  property  sufficient  to  answer  his  claim. 


I.BB. 


It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  annulled,  avoided,  and 
reversed,  and  that  the  rule  taken  on  the  plaintiff,  to  show 
cause  why  the  defendant  should  not  be  discharged  from  his 
bail  and  his  bond  be  cancelled,  be  discharged. 

Grymes^  for  appellant.     Duncan^  for  appellee. 


TRUSTEES  OF  ST.  JOSEPH'S  COLLEGE  w.  LEE. 

APPBAL  FROM  THB   PARISH  COURT  OF  irXW-ORLBAHI. 

A  party  who  takes  out  a  commission  is  not  bound  to  have  it  executed,  nor  is 
a  defendant  who  has  annexed  thereto  cross  interrogatories  entitled  to  a 
continnance,  on  the  ground  of  their  being  unanswered. 

The  facts  are  stated  in  the  opinion  of  the  court  delivered 
by  Martin  J., 

The  defendant  and  appellant  has  placed  his  case  before 
us  on  two  bills  of  exceptions* 

The  first  is  to  the  denial  of  a  continuance  claimed  on  the 
ground  that  a  commission  taken  out  by  the  plaintiffs  and 
received  by  the  person  to  whom  it  was  directed,  had  not  been 
returned,  and  the  cross  interrogatories  of  the  defendant  were 
unanswered. 

A  party  i  .  t    .    i 

who  takes  out      It  does  not  appear  to  us  the  pansh  judge  erred,     A  party 

is  noTTound  ^^^  takes  out  a  conunisdon  is  not  bound  to  have  it  executed, 
to  have  it  exe-  jj^  j^j^y  think  it  useless,  if  he  discover  at  home,  witnesses  to 
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establish  facts,  which  he  thought  could  only  be  proved  by  ^'T*''"  ^"- 
others  residing  abroad.     The  defendant  did  not  swear  that  — 

the  answer  to  his  cross  interrogatories,  were  otherwise  ma-     oodbkrot 
terial  to  him  than  to  explain  their  answer  to  the  plaintiff's  vs. 

question,  and  that  he  depended  on  the  return  of  the  com-        , 
mission  for  their  evidence*     We  do  not  mean  to  say,  as  it  is  a     defendant 

— ^  who    has    an^ 

perfectly  useless  we  should,  whether  such  an  affidavit  would  nexed  thereto 

have  authorized  him  to  claim  a  continuance.  atoriese^ntuSfd 

The  other  bill  is  to  the  charge  of  the  Judge,  who,  after  to  a  continu- 

ance   on     the 

permitting  the  reading  of  a  receipt  of  the  plaintiff 's,  to  be  ground  of  their 
read,  told  the  jury  not  to  allow  its  amount  in  compensation,  swered.  ""^" 
as  there  was  no  plea  of  compensation. 

The  defendant  was  sued  for  the  board  and  tuition  of  his 
sons.  The  receipt  was  dated  after  the  inception  of  the  suit, 
and  purported  to  be  for  board  and  tuition  posterior  to  the 
bringing  the  suit,  and  up  to  a  future  day,  and  it  expressly 
stated  that  it  was  not  given  in  relation  to  any  sum  claimed 
in  the  suit.  Its  amount  could  not,  therefore,  have  been 
allowed  even  if  compensation  had  been  pleaded. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  Parish  Court  be  affirmed,  with  costs. 

Morse^  for  appellant.     Mercier^  for  appellee. 


GODEFROY  ET  AL.  w.  ALDERSON. 

APPXAL  FROM  THX  COIT&T  OF  THX  FIRST  DISTRICT. 

An  agent  is  a  competent  witness,  and  a  demand  made  by  him  in  the  presence 
of  another  witness,  is  one  made  in  the  presence  of  two  witnesses. 

Where  a  purchaser  is  unable  to  comply  with  the  terms  of  sale,  and  agrees 
that  the  property  shall  be  sold  at  his  risk,  it  is  not  necessary  that  the  sale 
should  be  by  auctioUi 
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EASTxiur  Dis.      The  fiM^is  are  fullj  stated  in  the  opinion  of  tlie  court, 
'  deliyered  by  Pobtbs,  J. 


ooDBmor 

IT  AL. 

ALDBBJOir. 


The  petitioners  state  that  they  contracted  with  the  defen* 
dant,  and  riiipped  to  him  from  Hamburgh,  four  hundred  tons 
of  iron,  and  that  having  failed  to  comply  with  the  terms  and 
conditions  on  which  the  contract  was  made,  they  sold  a  portion 
of  it  to  one  Layton,  and  that  a  loss  resulted  from  this  sale  of 
two  thousand  fire  hundred  and  thirty-seven  doUarsand  eighty- 
four  cents,  ibr  which  the  defiandant  is  responsible. 

The  answer  admiti  the  purchase,  and  avers  the  defendant 
was  always  ready  and  willing  to  comply  with  the  conditions 
on  which  it  was  made;  that  the  agents  of  the  petitioners  in 
this  city,  illegally  sold  the  iron,  and  by  reason  thereof,  and 
payments  the  defendant  has  made  to  them,  the  plaintiffs  are 
indebted  to  him  in  the  sum  of  seven  thousand  one  hundred 
and  thirty-nine  dollars  and  sixty-nine  cents.  Judgement  in 
reconvention  is  prayed  for  this  sum. 

The  cause  was  submitted  to  a  jury  who  found  a  verdict  iu 
favor  of  the  plaintiffs.  The  defendant  made  an  unsuccessful 
attempt  to  obtain  a  new  trial,  and  appealed. 

The  case  is  one  of  great  simplicity.  The  sale  was  made 
for  cash,  and  on  the  arrival  of  the  iron  here,  the  defendant  to 
whom  it  was  consigned,  paid  the  duties.  Being  unable  to 
comply  with  the  terms  of  the  original  contract,  an  agreement 
was  entered  into  between  him  and  the  agents  of  the  plaintifis, 
by  which  he  relinquished  all  claim  on  the  greater  portion  of 
the  iron  until  he  paid  the  amount  due  to  the  plaintiifi.  The 
iron  was  to  be  stored  in  the  name  of  the  agents.  Stated 
periods  were  fixed,  at  which  the  defendant  was  authorized  to 
take  it  away  in  portions,  on  paying  for  it;  and  it  was  stipu- 
lated, that  in  case  he  failed  to  receive  and  settle  for  the  iron 
at  the  period  mentioned  in  the  contract,  the  agents  were  at 
liberty  to  dispose  of  part,  or  the  whole  of  the  remainder  on 
the  best  possible  terms,  the  defendant  binding  himself  to  make 
good  any  deficit  which  might  exist  between  ike  proceeds  of 
that  sale,  and  the  amount  due  by  him  to  the  plaintiffi. 
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This  transaction  has  been  assLmilated,  in  argument,  to  a 
contract  of  pledge,  but  in  our  judgement  incorrectly.  To 
produce  such  a  contract  in  this  case,  Alderson  must  have 
been  the  owner  of  the  iron;  but  by  tiie  terms  of  the  agree- 
sient  he  renounced  all  claim  on  it.  The  first  contract  was 
a  conditional  one,  namely,  that  the  defendant  on  receiving 
ttie  property  was  to  pay  the  cash.  But  whether  it  was  ab- 
solute or  otherwise,  the  parties  put  an  end  to  it,  and  by  the 
agreement  entered  into,  the  second  contract  clearly  depended 
on  a  condition,  viz.,  that  the  defendant  should  take  the  iron 
at  stated  times,  and  pay  for  it  as  he  received  it. 

This  agreement  he  did  not  comply  with,  and  by  the  stipu- 
lations entered  into,  he  was  to  pay  all  damage  that  might 
arise  from  a  resale.  It  is  contended  that  before  the  plaintiffi 
could  sell,  the  defendant  should  be  put  in  default.  Admitting 
this  position  to  be  correct.  There  is  evidence  on  record  he 
was  put  in  default  It  is  proved  by  two  witnesses  that  a 
demand  was  made  on  him  to  comply  with  his  agreement,  and 
that  he  failed  to  do  so. 

There  are  two  bills  of  exceptions  on  record,  which  require 
to  be  noticed.* 

The  first  was  to  the  admissibility  of  the  agents  of  the  plain- 
tiffs as  witnesses.  The  principle  has  been  long  settled,  that 
persons  standing  in  that  situation  are  competent,  and  this 
case  does  not  present  any  circumstances  to  take  it  out  of  the 
general  rule. 

The  second  bill  of  exceptions  is  disposed  of  by  the  opinion 
which  this  court  entertains,  that  the  defendant  was  put  in 
default.  But  connected  with  this  subject  is  the  objection 
made  by  his  counsel,  of  the  insufficiency  of  the  proof  to  prove 
the  demand.  It  is  urged,  the  1905th  article  of  the  code 
requires  a  demand  in  the  presence  of  two  witnesses;  and 
that,  in  the  present  instance,  the  demand  was  made  by  one 
of  the  two  witnesses,  therefore,  there  was  not  the  requisition 
which  the  law  requires.  We  think,  in  a  case  like  this,  where 
the  agent  who  makes  the  demand  is  a  competent  witness,  that 
a  demand  by  him,  in  presence  of  another  witness,  is  one  made 


Eastebh  Dis. 
Jtify,  1830. 

GODKFBOT 

ST  AL. 

VS. 

AI.DER80JT. 


An  agent  is 
a  competent 
witness,  and  a 
demand  made 
by  him,  in  the 
presence  of  an- 
other witness, 
is  one  made  iu 
the  presence  of 
two  witnesses. 
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^iw^?88»"  ^^  ^^^  presence  of  two  witnesses;  because  both  are  compe- 
=  tent  witnesses  of  the  fact. 


sTRoiro  y/^Q  know  of  no  law,  and  no  usage  has  been  established. 


v». 


couRCELLB.    wMch,  on  an  agreement  of  the  kind  here  proved  in  evidence, 
Where  a  requires  a  sale  by  auction.     It  is  sufficient,  if  it  be  shown  the 
unable  to  com-  sale  was  bofuijlde^  and  the  fair  market  price  obtained. 
termrof  sale*      ^^  *^^  merits,  we  believe  the  jury  came  to  a  correct 

and  agrees  that  conclusion. 
the     property 
shall  be  sold  at 

his  risk,  it  is      Jt  is,  therefore,  ordered,  adjudged,  and  decreed,  that  thq 
that  the  sale  judgement  of  the  District  Court  be  affirmed,  with  costs. 

should   be  by 
auction. 

Slidell  and  Eustis,  for  appellant. 

Canon  and  Lockettj  for  appellees. 


STRONG  «f.  COURCELLE. 

APPXAL   FROM   THE   COURT   OF   THE   FIRST   DISTRICT. 

« 

The  deposition  of  a  witness,  who  was  originally  one  of  the  plaintiffs  In  a 
cause,  may  be  received  In  evidence,  when  he  swears  he  has  no  interest  in 
the  event  of  the  suit 

The  facts  are  stated  in  the  opinion  of  the  court,  delivered 
by  Martin,  J. 

This  action  was  brought  by  Foster  &  Strong,  who  stated 
themselves  partners  in  trade  in  the  territory  of  Arkansas,  and 
owners  of  a  slave  which  they  sent  to  Banks  &;  Brother,  of 
New-Orleans,  to  sell;  that  the  slave  came  to  the  possession 
of  the  defendant,  who  refuses  to  deliver  it. 

The  defendant  pleaded  the  general  issue,  and  averred  title 
in  himself,  under  a  notarial  seal  from  M*Clure,  ratified  by 
Banks  6l  Brother. 
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On  the  suggestion  of  the  plaintiffi  diat  the  slave  was  &e  ^^^g^ 
property  of  Strong,  alone,  they  had  leave  to  discontinue  the  ' 

suit  as  to  Foster.  "*""» 

98. 

There  was  a  verdict  and  judgement  for  the  defendant,  and    courcsi.li:. 
the  plaintiff  appealed. 

At  the  trial  the  plaintiff  offered  the  deposition  of  Foster.  .  The  deposi- 

_-,,  .  ,  .  _    '^  ,  ,11  .  ^    1 .     t*®"  of  a  wit- 

This  was  objected  to,  on  the  ground  that  he  was  interested  m  ness,  who  was 
the  suit,  having  been  originally  a  plaintiff,  and  the  letter  of  gJeSntift 
of  Foster  &  Strong,  on  file,  showing  the  slave  was  their  '"    *    came, 

.   .  nuay  be  recei- 

jomt  property,  the  objection  was  sustained,  although  the  ved  in  evi- 
plaintiff  showed  by  a  subsequent  letter  of  Foster  &  Strong,  he°8wear»**hc 
written  by  Foster,  that  they  had  acknowledged   that  the  !»«« "<>  interest 

^  ^  J  o  in  the  event  of 

slave  was  the  property  of  Strong  alone;  and  Foster,  in  his  the  suit. 
deposition,  had  sworn  that  he  had  no  interest  in  the  event  of 
the  suit.    The  objection  was  sustained,  and  the  plaintiff  took 
a  bill  of  exceptions. 

We  think  the  court  erred,  as  the  evidence  of  ownership 
resulting  from  the  first  letter  was  destroyed  by  the  second. 

On  the  merits,  it  appears  that  Kincaid,  who,  under  a 
notarial  power,  transacted  the  affairs  of  Banks  &  Brother, 
delivered  the  slave  to  M^Clure  to  sell,  instructing  him  when 
he  found  a  purchaser  to  inform  him  (Kincaid)  of  it,  for  bis 
determination  whether  he  should  be  accepted.  M^Clure  was 
not  authorized  by  Kincaid  to  execute  a  bill  of  sale.  He, 
however,  executed  that  stated  in  the  answer,  received  the 
price  of  the  slave,  and  eloped.  Kincaid  afterwards  called 
at  the  notary's,  inquired  whether  the  bill  of  sale  had  been 
given;  saw  the  deed  executed  by  M^Clure,  and  did  not 
express  any  dissatisfaction.  Stated  he  was  to  furnish  goods 
to  the  owner  and  be  paid  out  of  the  proceeds  of  the  sale. 
He  said  he  had  given  the  negro  for  sale  to  MKDlure;  but 
did  not  express  whether  as  to  a  broker,  or  as  a  principal. 
M^Clure  used  to  sell  slaves  in  both  capacities. 

On  these  facts  it  appears  to  us  the  property  of  the  plaintiff 

in  the  slave  is  sufficiently  proved,  and  the  amendment  of  the 

petition,  by  which  Foster  is  allowed  to  withdraw  himself 

from  the  suit  as  a  plaintiff,  leaves  the  remaining  plaintiff  as 

the  sole  owner  of  the  slave. 

30 
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!>■••      Nothing  shows  any  authority  in  Mdore  to  sell  the  slave, 
^g^,gg,^„  nor  a  ratification  of  the  sale.       ^ 


HTDB 


^^.  It  is,  therelbre,  ordered,  adjudged,  and  decreed,  that  the 

judgement  of  the  District  Court  be  annulled,  avoided,  and 
revened;  and  it  is  further  ordered,  adjudged,  and  decreed, 
that  die  plaintiff  recover  tiie  slave  named  in  the  petition, 
with  costs  in  both  courts. 

McCakh^  for  appellant.    De  Atmofj  for  appellee. 


HYDE  «t.  WOLF. 

▲PFIAL  mOM  THK  9ABUU  COVKt  OF  RXW-ORLSAR$. 

Where  the  agent  buys  in  his  own  name,  but  for  the  benefit  of  the  principal, 
the  principa],  when  diBcovered,  is  bound,  as  well  as  the  agent,  unless  it 
appear  that  the  vendor  with  a  knowledge  of  the  circumstances,  elected  to 
malce  the  agent  his  debtor;  or,  after  the  sale,  thf*  principal  was  induced  to 
settle  with  the  agent,  in  consequence  of  a  receipt,  or  other  documents, 
furnished  by  the  seller. 

The  £tct8  are  stated  in  the  opinion  of  the  court,  delivered 
by  Porter,  J. 

The  original  petition  in  this  case  charges  a  sale  of  goods. 
wares  and  merchandise,  by  the  plaintiff,  to  a  commercial  firm, 
styled  Henry  Conne,  jr.  &  Co.,  which  goods  are  still  in  their 
possession.  That  the  defendant,  Wolf,  pretends  to  claim 
ownership  and  possession  of  the  goods,  though  they  have  never 
been  transferred  to  him,  and  his  claim  is  fraudulent  and  void, 
and  cannot  affect  the  plaintiff's  privilege.    Judgement  is 
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pmjred  against  Conne  6c  Co.,  and  Conne,  one  of  the  partners,  EAmw  Dig. 
individually.    There  is  a  player,  also,  for  Wolf  to  be  made  ' 


defendant;  for  a  decree  setting  aside  the  conveyance  to  him,         ^ 
and  that  the  goods  sold  be  declared  subject  io  the  privilege       wolt. 
of  the  petitlonen. 

Before  an  answer  was  pnt  in,  the  plaintiff  filed  a  supple* 
mental  petition,  in  which  he  stated  that  on  the  —  day  of 
October,  1828,  the  defendants,  Conne  &  Co.,  had  sold  to 
Wolf,  and  for  his  use  and  benefit,  all  the  stock  in  trade  and 
property  belonging  to  them,  and  that  the  goods  alleged  in  the 
petition  to  be  sold  to  the  firm,  were  for  the  use  and  benefit  of 
Wolf,  who  being,  ever  since  the  date  of  the  sale,  the  true 
owner,  in  whole  or  in  part,  is  responsible,  either  as  partner 
or  as  the  owner  of  the  establishment. 

After  the  suit  was  commenced,  Conne  &  Co.  became  in-* 
solvent,  and  that  part  of  the  action  which  related  to  them 
was  necessarily  transferred  to  the  proceedings  in  concurso; 
but  there  remained  the  issue  joined  between  Wolf  and  the 
petitioner,  to  be  tried  in  the  court  where  the  suit  commenced. 

The  answer  consisted  of  a  general  denial.  The  cause  was 
tried  by  a  jury,  who  found  a  verdict  for  the  defendant*  The 
court  confirmed  it,  and  the  plaintiff  appealed. 

There  are  several  bills  of  exceptions;  but  as  the  appellant 
has  confined  his  argument  in  this  court  to  one  of  them,  we 
presume  the  others  are  abandoned.  That  relied  on,  is  to  the 
judge^s  charge  to  the  jury.  It  will  assist  the  understanding  of 
it  to  state  that,  previous  to  the  trial,  the  plaintiff  abandoned 
that  part  of  the  petition  which  charged  the  defendant  with 
being  a  partner  of  Conne  &l  Co.  The  sole  question,  there- 
fore, was  whether  Wolf  was  owner  at  the  time  of  the  pur- 
chase of  the  goods,  and  responsible  for  their  price  to  the 
plaintiff. 

The  judge  charged  the  jury  ^that  he  did  not  consider  the 
defendant  Wolf  as  bound  in  consequence  of  having  suffered 
Conne  &l  Co.  to  remain  in  the  store  as  owners,  after  the  sale 
in  October,  1828.  By  his  not  taking  immediate  possession, 
he  may  perhaps  be  deprived  of  his  purchase,  and  lose  the 
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Eastsbn  Du.  goods  or  iheir  amount,  but  does  not  by  that  reason  become 

•/mIv   1832.  7  rf 

L  responsible  for  their  debts;  that  question,  as  well  as  that  of 
BfDB  the  right  which  the  plaintiff  obtained  by  his  sequestration, 
WOLF.        can  be  best  settled  in  the  cancurso* 

We  are  of  opinion  the  judge  erred  in  giving  this  charge  to 
the  jury.    If  Wolf  was  the  owner  of  the  store  at  the  time 
the  goods  were  sold  to  Conne  &  Co.,  and  the  benefit  of  the 
purchase  enured  to  him,  he  is  responsible  for  the  price.    The 
rule  of  law,  in  our  understanding  of  it,  being  well  settled  that  / 
Where  the  where  the  agent  buys  in  his  own  name,  but  for  the  benefit  of  ^ 
hM  own  name!  ^  principal,  the  principal,  when  discovered,  is  bound  as  well  / 
be^efit^'^f  th^  ^  ^^  agent,  unless  it  appear  the  vendor,  with  a  knowledge 
principal,  the  of  the  circumstaoces,  elected  to  make  the  agent  his  debtor; 
Sisco^red  ^£  ^^  ^^^^  ^^  ^^  ^^^  principal  was  induced  to  settle  with  the 
M  "^e'  ^wrenf  ^E®"^*  ^^  conscquence  of  a  receipt  or  other  documents  fur- 
uniess   it  apl  nished  by  the  seller.    2  Kenfs  Com.  493.    3  BelP$  Com.  493* 

Dear  that   the 

(rendor,  with  a  2  Green.  373.  15  Ea^&L  4  7aMn.574.  1  Cbny.  85, 109. 
^r''^^  3  East,  147. 

stances,  elect- 
ed to  make  the 

agent  his  debt-  It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
sale^Uie  princi^  judgement  of  the  Parish  Court  be  annulled,  avoided,  and 
pal    was    in-  reversed;  and  it  is  further  ordered,  and  decreed,  that  this 

duced  to  settle  '  ' 

with  the  agent  case  be  remanded  to  said  court,  with  directions  to  the  judge 
quenceof  are-  thereof  not  to  charge  the  jury  in  the  manner  set  forth  in  the 
d^^ui^nuft^  bill  of  exceptions  transcribed  in  this  opinion;  and  it  is  further 
nished  by  the  ordered,  that  the  appellee  pay  the  costs  of  this  appeal. 

seller.  * 

CarleUm  and  LockeU^  for  appellants. 
Dixon  and  Grymes^  for  appellees. 


/ 
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£A8T£lUr   Dig. 

ANDRUS  vs.  WILKIN  £T  AL.  July,  J832. 

▲NDRU8 
APPEAL  FROII  TBI   COURT  OF  THE  SECOND  DISTRICT.  V8. 

WILKIN  ET  AL. 

Testimony  which  has  a  bearing  on  the  cause,  thoagh  it  be  not  important, 
cannot  be  rejected  on  the  ground  of  irrelevancy. 

Although  a  deed  acknowledges  the  vendor's  receipt  of  the  price  in  full,  if  il 
set  forth  certain  mortgages  on  the  property  which  are  to  be  paid  out  of  the 
consideration  of  the  sale,  it  will  be  presumed  that  the  vendees  retained  an 
amount  sufficient  to  pay  the  mortgages,  and  they  will  be  personally  respon- 
sible to  the  mortgage  creditors. 

The  facts  are  stated  in  the  opinion  of  the  court,  delivered 
bj  Mathews,  J. 

In  this  case,  the  plaintiff  sues  to  make  the  defendants  per- 
sonally responsible  for  a  debt  secured  by  a  judicial  mortgage, 
due  to  the  former  from  Rezin  P.  Bowie,  on  a  judgement  ren- 
dered in  the  fifth  judicial  district,  and  dulj  recorded  in  the 
parish  of  Lafourche  Interior.  This  mortgage,  the  plaintiff 
alleges,  operates  as  a  lien  on  a  certain  tract  of  land  and 
slaves  thereon,  situated  in  the  parish  where  the  judgement 
was  recorded,  which  land  and  slaves  were  subsequently  sold 
by  Rezin  P.  Bowie,  and  his  brothers  James  and  Stephen,  to 
the  defendants;  and  in  the  act  of  sale,  by  which  they  acquired 
said  property,  they  took  upon  themselves  to  pay  and  discharge 
the  plaintiff's  mortgEiges,  and  also  the  mortgages  of  several 
other  persons  which  affected  the  property  sold. 

The  court  below  was  of  opinion  that  the  purchasers,  did, 
by  the  stipulations  of  the  contract  with  the  Bowies,  assume 
the  payment  of  the  debt  now  claimed  by  the  plaintiff^  and 
gave  judgement  accordingly,  from  which  the  defendants 
appealed. 

Ttae  decision  of  the  case  depends  entirely  on  a  just  in- 
terpretation of  the  contract  of  sale  to  the  appellants.    One  ^^ 
of  the  articles  of  this  contract  contains  an  acknowledgement 
of  the  vendors  of  the  receipt  of  the  whole  price  agreed  on. 
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Eastsrit  Dm.  Immediately  after  this,  a  clause  is  found  which  states  that 

jTitfy,  1833. 

L  the  property  sold  is  affected  with  a  number  of  mortgages? 
AiTDRci      which  are  to  be  paid  with  and  out  of  the  consideration  of 
wiLKu  XT  AL.  the  sale.     An  exception  is,  however,  made  in  relation  to  four 
judicial  mortgages  amounting  to  upwards  of  thirty  thousand 
dollars,  but  amongst  those  excepted^  that  of  the  plaintiff  is  not 
enumerated,  although  it  is  acknowledged  to  be  on  the  Hst  of 
which    has  a  mortgages  afiecting  the  premises  sold,  and  referred  to  in  the 
caufle,&ough  it  ^^^  ^^  ^^«     The  testimony  of  s<Mne  of  the  mortgage  creditors 
^"caiSSb^'  was  admitted   to  prove  that  the  defendants  bad  paid  or 
rejected  on  the  satisfied  them  In  relation  to  their  claims.    This  testimony  was 
relevancy.       objected  to  on  the  part  of  the  defendants,  and  these  objections 
being  overruled,  a  bill  of  exceptions  was  taken.      Their 
counsel  required  this  evidence  to  be  rejected  on  the  ground 
of  irrelevancy,  but  we  are  of  opinion,  that  though  not  very 
important,  it  has  some  bearing  on  the  cause,  as  showing  the 
construction  put  on  the  contract  by  the  purchasers  them- 
selves.    It  was  therefore  properly  admitted. 

An  instrument  under  private  signature,  signed  by  one  of 

the  vendors  and  the  vendees,  was  introduced  in  evidence  by 

the  defendants.     This  seems  to  contain  the  project  of  the 

Although  a  gale  which  was  afterwards  carried  into  effect  by  a  notarial 

deed  acknow-       .       j  i.         i-    i  «• 

ledges  the  ven-  act  and  can  have  little  or  no  effect  on  the  decision  of  the  case. 
the"'Sce  hi      T^^^^  part  of  the  act  of  sale  which  acknowledges  the 

forth  "^cirt^n  '^^^^P*  ^^  *^  P"^^  ^7  *«  sellers,  seems  to  militate  with  the 
mortgages  on  subsequent  clause,  which  contains  the  stipulation  that  the 
which  are  to  mortgages  should  be  paid  with  and  out  of  the  consideration 
^e^olisWere^  of  the  sale;  for  if  it  had  already  been  paid  by  the  purchasers 
tion  of  the  they  could  not  be  supposed  to  have  agreed  to  pay,  in  addition^ 
presumed  that  the  amount  of  thesemortgages.  But  from  the  whole  context 
tai^ned"  lun^'a-  ^^  ^^^  ^®®^  passed  between  the  parties  to  this  contract,  and 
mount  suiBci-  other  evidence  in  the  cause,  it  is  clear  that  the  price  was  not 

ent  to  pay  the  '  .  • 

mortgages^and  all  paid  immediately  on  the  consummation  of  their  agreement, 
peraonaiiy  res-  -^^  amount  sufficient  to  free  the  property  from  acknowledged 
ponsibieto  Uie  encumbrances,  was  evidently  retained  by  the  vendees,  which 

mortgage  ere-  ^  j  j  7 

ditors.  by  express  terms  of  the  contract,  they  stipulated  to  pay  to 

certain  mortgagee  creditors  of  the  vendors,  amongst  whom, 
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the  plaintiff  appears  to  be  one*    It  is  a  stipulation,  of  which  BASTiiur  Dis. 
he  has  a  right  to  claim  the  benefit^and  consider  the  defendants         ' 
as  his  personal  debtors. 


ORATIXR 
XT  AL. 


It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the  '^'^" 
judgement  of  the  District  Court  be  affirmed,  with  costs. 

/ZoffI,  for  appellants.    Jamn^  for  appellee. 


GRATIER  ET  AL.  w.  BABON  £T  AL. 


▲PPXAL  FBOM  THX  COURT  OP  TBS  FIRS*  DUTSICT. 


A  mortgage  creditor  may  proceed  either  in  the  place  where  the  defendant  has 
his  domicile,  or  in  that  where  the  mortgaged  property  is  sitoated.  Where 
the  former  mode  of  pursuit  is  adopted,  proceedings  must  necessarily  be  in 
tlie  vift  onHnmria;  and,  in  such  a  case,  the  oath  of  the  creditor  is  not  required 
as  a  preliminaiy  foundation  to  his  action. 

No  order  of  court  is  necessary  to  give  effect  to  the  recording  of  a  judicial 
mortgage. 

Tke  judgement  of  the  oouri  must  be  In  conformity  with  the  prayer  of  the 
petition. 

When  partial  pajrments  are  made  of  a  debt  bearing  interest,  the  amount  paid 
is  to  be  deducted  from  the  aggregate  of  principal  and  interest;  and  if  the 
balance  left  does  not  eiceed  the  principal  it  carries  interest. 

The  facts  are  stated  in  the  opinion  of  the  court,  delivered 
hy  Mathews,  J. 

In  this  case  the  plaintiffi  claim  a  lien  under  a  judicial 
mortgage  on  a  tract  of  land  situated  in  the  parish  of  St 
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£a8txrn  Dis.'  Mary,  said  to  contain  fifteen  arpents  in  front,  on  each  side 
■     ^'        -  of  the  bayou  Teche,  with  the  ordinary  depths;  which  is  in  the 


oRAviER      possession  of  the  defendant,  Baron,  under  a  title  from  the 

ts.         persons  called  in  warranty,  who  are  purchasers  from  Jean 

BAR09ETAI..  Qp^yj^j.^  j^g  evidencod  by  a  notarial  act,  passed  before  P. 

Pedesclaux,  on  the  third  of  April,  1815.  The  judgement,  by 
virtue  of  which  the  mortgage  is  claimed,  was  obtained  against 
Jean  Gravier,  the  vendor  to  the  Carraby%  on  the  first  of 
June,  1834,  and  recorded  in  the  parish  of  St.  Mary,  where 
the  land  in  question  lies,  on  the  fifth  of  August  of  that  year, 
and  before  the  act  of  sale  of  1815,  from  the  debtor  to  the 
persons  now  cited  in  warranty  by  the  defendant,  was  there 
recorded. 

The  cause  was  submitted  to  a  jury  in  the  court  below, 
who  found  a  verdict  in  fiivor  of  the  plaintiflb  for  ten  thousand 
three  hundred  and  eighty-three  dollars  and  forty-five  cents, 
with  legal  interest  from  the  eighth  of  August,  1830  ;*  and 
also  found  for  the  defendant,  against  the  warrantors,  a  similar 
verdict.  Judgement  was  rendered  on  these  verdicts,  and 
appeals  taken  by  the  parties  against  whom  they  were  ren- 
dered. 

An  exception  was  pleaded  to  the  manner  of  pursuit 
adopted  by  the  plaintifis.  A  plea  to  the  jurisdiction  of  the 
court,  in  which  it  is  alleged  that  the  defendant  not  being 
personally  responsible  for  the  debt  claimed  by  the  plaintifis, 
their  only  legal  mode  of  proceeding  is  by  the  via  executiva^  in 
an  hypothecary  action,  directly  against  the  mortgaged  pro- 
perty, in  the  hands  of  the  third  possessor,  which  would 
necessarily  bring  the  cause  before  the  jurisdiction  of  the 

A  mortgage  parish  of  St.  Mary,  where  said  property  is  situated.     This 
ereditor    may  ,.  i    ^   ,      .,  ,    , 

proceed  either  exception  was  overruled  by  the  court  below,  and,  we  think, 
whf^*th?  de*.  P™P«rly.  In  cases  like  the  present,  the  law  gives  a  choice 
fendanthashis  to  plaintifis  to  prosecute  suits  either  in  the  place  where 

domicile,  or  m  .i       j   /.     j      ,,,.,.  .,  '^ 

that  where  the  tne  delenaant  has  lus  domicile,  or  in  that  where  the  mort- 
^iJ^TsSS;  «^««^  property  is  situated.     C.  P.  arts,  lffi^-3. 
ted.     Where      Where  the  former  mode  of  pursuit  is  adopted,  proceedings 
mode  of  par-  Tnuat  necessarily  be  in  the  via  wdinaria;  and,  in  such  a  case. 
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the  oath  of  the  creditor  is  not  required  as  a  preliminary  ^t^T**^**^^'** 

^  '^  July,  1832. 

foundation  of  his  action*  See  2*  L.  Rep.  135*  It  is  shown  that  — 

a  demand  was  made  on   the  principal  debtor  thirty  days      gratieh 

JET  M,Lf 

before  the  institution  of  the  present  suit,  so  that  the  parties  vs. 

were  legally  brought  before  the  tribunal  of  the  first  instance.     .^   . 

°      -^  ®  suit    18    adop- 

The  decision  of  the  court  below  seems  to  bear  hard  on  ted,  proceed- 
the  persons  cedled  in  warranty.  It  is  clear  that  they  are  cefsa^y^eTa 
bona  fde  purchasers;  and,  as  such,  may  well  have  considered  J^®.  ^  ?"?•" 
themselves  as  absolute  owners  of  the  property  in  dispute,  such  a   case, 

r         r  II   i>  1  1  r  :■/••        the  oatfa  of  the 

free  from  all  hens  and  encumbrances  for  upwards  of  nme  creditor  is  not 
years  before  it  was  subjected  to  the  mortgage  of  the  plaintiffs.  ^**prenminary 
But,  however  hard,  and  apparently  unjust  the  judgement  foundation  to 

-^   .       -  -       -  „  ^  ,  11      .  his  action. 

obtained  by  the  appellees  may  operate  on  the  appellants,  we 
are  of  opinion  that  it  is  supported  by  law.  According  to  the 
provisions  of  the  act  of  the  25th  March,  1810,  ^^no  notarial  act 
concerning  immovable  property  has  effect  against  third 
persons  until  the  same  shall  have  been  recorded  in  the  office 
of  the  judge  of  the  parish  where  such  immovable  property 
is  situated.''  3  MarHrCi  Digest^  p.  140,  §  8  of  the  act.  This 
law  has  already  received  an  interpretation  by  a  judgement 
of  this  court  in  the  case  of  Carraby  vs.  Dismares  et  aL^  lately 
decided.  In  relation  to  third  persons,  the  act  of  sale,  not 
recorded,  is  considered  as  void. 

But  it  is  contended  in  the  present  case,  that  the  mortgage 
of  the  plaintifis  ought  not  to  prevail  over  the  title  of  the  de- 
fendants. 1.  Because  the  warrantors,  the  immediate  vendees 
of  Jean  Gravier,  were  in  actual  possession  of  the  mortgaged 
property  before  the  judgement  of  the  plaintiffs  was  recorded 
in  the  parish  where  it  is  situated.  2.  Because  this  judgement 
was  never  legally  recorded,  as  there  was  no  order  of  court 
authorizing  it  to  be  recorded. 

The  evidence  of  the  case  does  not  show  that  the  purchasers 
of  the  tract  of  land  from  Gravier,  took  actual  and  corporeal 
possession  of  it  The  only  kind  of  possession  they  ever  had 
is  merely  civil,  as  evidenced  by  the  payment  of  taxes  which 
were  assessed  in  the  name  of  their  vendor.  The  sale  to  Baron, 
who  is  in  possession,  and  has  made  improvements  on  the 

31 
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Eaitsht  Dm.  land,  was  made  long  since  die  recording  of  the  plaintiff's 

I  judgement.    This  part  of  the  defence,  therefore,  fails. 

fiRATnii  j^  ^Q  ^^  necessity  of  an  order  from  any  court  to  give  effect 

.  w.         to  the  recording  of  the  judgement,  it  is  believed  that  none 

N     rder  of  ^^^^  ^  required  by  law.    A  just  construction  of  the  articles 

Courtis  necM-  52  and  53  of  the  Old  Code,  found  at  page  464,  relied  on  by 

^  to  The  ra^  the  counsel  for  the  appellants,  does  not,  in  our  opinion,  require 

jo^iaf  moit*  ^^^^  order  to  record  a  judicial  mortgage;  and  the  difficulty 

g«ge.  of  complying  with  the  requisition  of  these  articles  of  the  code 

in  relation  to  conventional  mortgages,  was  folly  stated  in  the 

judgement  of  this  court  in  the  case  of  Morrison  et  al.  vs.  Trtr 

deaiu,  wherein  it  was  settled  that  such  order  is  not  necessary 

to  make  the  recording  eflectual  against  third  persons. 

The  third  possessor,  considered  as  holding  the  property  in 
good  faith,  should  he  be  obUged  to  abandon  it  to  the  mortgagee 
creditors,  would  be  entitled  to  compensation  for  the  improve- 
ments made  by  him  on  it.    This  compulsory  relinquishment 
being  in  the  nature  of  an  eviction.     O.  Code^p.  463,  art.  48, 
and  art.  3370  of  the  L.  Code.    But  he  has  waived  his  claim  to 
compensation  by  express  consent  filed  in  writing  in  this  court. 
This  part  of  the  case  need  not,  therefore,  be  taken  into  con- 
sideration. 
The  Jo<^^      The  judgement  of  the  court  below  is,  however,  erroneous, 
court  must  be  in  c<mdemning  him  personally  and  absolutely  to  pay  the 
wiiMhe^pre^  amount  adjudged;  it  should  have  been  in  the  alternative,  as 
er  of  the  peti-  prayed  for  in  the  petition.    The  objection  to  its  correctness, 
on  the  ground  of  compounding  interest,  is  without  foundation. 
The  judgement  which  is  the  basis  of  the  judicial  mortgage? 
was  rendered  for  twenty-two  thousand  and  eight  dollars. 
p^enuT^  This  amount  had  been  reduced,  by  payments,  to  the  sum  now 
made  of  a  debt  claimed.    Interest,  at  the  rate  of  five  per  centum  per  annum, 
est,theamount  was  decreed  on  the  whole  sum  adjudged,  and  it  does  not 

Sechicted  from  ^PP®^  ^'^^  ^^7  interest  has  ever  been  calculated  on  an 
the  ag^re^te  aggregate  amount  of  principal  and  interest  exceeding  the 

oi      pnDCipal 

and  interest,  principal  sum.  When  partial  payments  are  made  of  a  debt 
ance  left^does  ^^^B^g  interest,  the  amount  paid  is  to  be  deducted  from  the 
"®*  ®?*2®^  ****  aggregate  of  principal  and  interest;  and  if  the  balance  left 
carries  iirterest  does  not  exceed  the  principal,  it  carries  interest. 
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It  is,  therefere,  ordered,  adjudged,  and  decreed,  that  the  ^'T'^'^'f* 
judgement  of  the  District  Court  be  avoided,  reversed  and  ' 

annulled;  and  it  is  further  ordered,  adjudged,  and  decreed,  ■'"'•  ^■^*^ 
that  the  defendant  Baron  do  pay  to  the  plaintiff  the  sum  of  lbubdi  xTAt. 
ten  thousand  three  hundred  and  eighty-three  doUars,  with 
legal  interest  from  the  eighth  day  of  August,  1830;  or  that 
he  surrender  the  mortgaged  property  to  be  sold  to  satisfy  this 
judgement  It  is  further  ordered,  adjudged,  and  decreed, 
that  this  defendant  Baron  do  recover  from  the  parties  cited 
in  warranty,  the  said  amount  often  thousand  three  hundred 
and  eighty-three  doUars,  with  interest  as  above  stated.  The 
defendants  to  pay  the  costs  of  the  court  below;  those  of  this 
court  to  be  borne  by  the  plaintiffi  and  appellees. 

Denisy  for  plaintifls. 

Schmidt^  for  Baron.     Seghersy  for  Carraby. 


ST.  AMAND  «f.  UZARDI  ET  AL. 

APPEAL  FROM  THS  PARMB  COURT  OP  HBW-ORLRAffS. 

Where  a  cabin  passenger  is  exclnded  therefrom,  the  owner  of  the  vessel  is 
responsible  in  damages. 

The  plaintiff  paid  for  a  cabin  passage  on  board  the  defen- 
dants^ schooner,  bound  from  New-Orleans  to  Tampico,  and 
having  been  compelled  to  remain  on  deck  during  the  voyage, 
brought  the  present  acticm  to  recover  damages.  There  was 
judgement  for  the  plaintiff  in  the  court  below,  and  die  defen. 
dant  appealed. 
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Eastkrh  Dis.      Mastin,  J.,  delivered  the  opinion  of  the  court. 

July  1832.  •  ^ 


ST.  AMAHD 

VS. 

LIZARDIKTAL. 


The  plaintiff  states  he  took  his  passage,  as  a  cahin  pas- 
senger, on  board  the  defendants^  schooner;  that  they  put  so 
much  loading  on  board,  that  the  plaintiff  was  excluded  from 
the  cabin,  and  a  trunk  of  clothes  and  a  chest  of  carpenter's 
tools,  which  he  had  with  him,  were  kept  on  deck,  exposed  to 
the  weather,  not  only  during  the  passage,  but  a  considerable 
time  after  the  cargo  was  put  on  board  of  lighters  off  the 
bar  of  Tampico,  whereby  he  suffered  a  great  deal,  and  his 
clothes  and  tools  were  much  injured* 

The  general  issue  was  pleaded.  There  was  judgement 
for  the  plaintiff,  and  the  defendants  appealed. 

The  plaintiff  and  appellee  has  complained  that  insufficient 
damages  were  given. 

The  testimony  shows  that  the  plaintiff  contracted  with  the 

owners  of  the  vessel,  and  paid  for  his  passage  in  the  cabin. 

It  is  true,  when  he  came  on  board  the  master  declared  his 

inability  to  lodge  him  in  the  cabin,  and  proposed  that  he 

should  forbear  taking  his  passage  on  board,  or  stay  with  his 

baggage  on  deck.     This  cannot  have  absolved  the  owners 

cabin  paasen-  from  the  obligation  to  accommodate  the  plaintiff  in  the  cabin, 

herefrom" Ihe  ^^  ^^^  baggage,  and  we  cannot  think  the  district  judge 

owner  of  the  erred  in  giving  damages  for  the  value  of  a  chest  of  tools  of 

vessel    is     re-  «=»        c  o 

nponsible     in  the  plaintiff,  which  was  kept  on  deck,  even  after  the  vessel 
^^^         was  partly  unladen,  and  compelled  to  put  to  sea  in  a  storm, 
and  which  was  finally  thrown  overboard,  by  order  of  the 
master. 

We  have  been  requested  to  amend  the  judgement,  by 
giving  damages  for  some  clothes  of  the  plaintifi^  which  were 
lost.  In  this  part  of  the  case,  the  first  judge  has  concluded 
the  evidence  did  not  enable  him  to  ascertain  the  extent  of 
the  loss.     We  are  without  means  of  supplying  this  deficiency. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  Parish  Court  be  affirmed,  with  costs. 

Moreau  and  Sarde^  for  appellants. 
Strawbridge,  for  appellee. 
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Eastern  Dis. 
July,  1832. 

GAINNE 

VS. 
HSPF. 


A  legatee  does  not  forfeit  her  legacy  by  her  neglect  to  make  an  inventory 
according  to  the  will. 

Martin  J*,  delivered  the  opinion  of  the  court. 

The  defendant,  mother,  tutrix,  and  curatrix  of  the  wife,  is 
sued  for  an  account  of  the  estate  of  the  latter.  3  L.  Rep. 
On  the  exhibition  of  the  account,  the  plaintiffi  objected  to 
the  first  item,  by  which  the  defendeint  charged  herself  with  a 
sum  of  thirty-eight  thousand  four  hundred  and  seventy-one 
dollars,  the  amount  of  a  judgement  obtained  against  Ducros 
&  Son.  The  plaintiffs  contended  the  defendant  was  charge- 
able with  forty-six  thousand  eight  hundred  and  six  dollars, 
allowed  her  by  the  Ducros  on  a  settlement.  The  objection 
was  sustained,  and  there  having*  been  a  final  judgement 
against  the  defendant,  she  appealed. 

It  appears  that  Lafonta,  the  natural  father  of  Mrs.  Gainne, 
left  to  her  and  her  two  brothers,  a  claim  of  thirty-eight 
thousand  dollars  on  Ducros  &  Son;  but  bequeathed  to  the 
defendant  one-half  of  the  interest  on  that  debt  during  his 
natural  life. 

After  the  execution  of  the  will,  but  before  the  testator's 
death,  the  debt  was  reduced  by  a  partial  payment,  which 
came  to  his  hands;  and  by  a  decision  of  this  court  the  claim 
of  the  legacy  was  reduced  to  the  balance  due  by  the  Ducros 
after  deducting  this  payment.  For  this  there  was  judgement 
against  the  Ducros  for  thirty-eight  thousand  four  hundred  and 
seventy-one  dollars,  which  was  increased  to  forty-six  thousand 
eight  hundred  and  six  dollars,  in  an  extension  of  the  time  of 
payment.  The  difference  between  these  two  sums,  being 
composed  of  interest  alone,  belonged  of  right,  for  one-half, 
to  the  defendant.    Mrs.  Gainne  had  a  right  to  one-third  of 
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EiLSTvmr  Du.  the  other  half;  but  the  Court  of  Probates  allowed  her  to 
^'  retain  it  as  she  showed  she  had  spent  much  more  in  the 

QAiirirs       support  and  education  of  her  daughter. 
xsrV.  It  is,  therefore,  clear,  the  Court  of  Probates  erred  in  sus- 

taining the  objection  to  the  first  item,  as  the  defendant  was 
accountable  for  the  new  capital  which  had  been  reduced  by 
law  charges  two  thousand  and  fortj-three  dollars,  to  thirty- 
six  thousand  four  hundred  and  twenty-eight  dollars;  of  which 
the  plaintiffi  are  entitled  now  to  one-sixth,  the  one«half  of 
die  legacy,  or  six  thousand  and  seventy-one  dollars  and  thirty- 
three  cents. 

It  is  admitted  the  defendant  has  paid  for  a  beneficial 
purchase,  for  the  benefit  of  the  three  legatees,  fifteen  thousand 
dollars*  They  are  desirous  of  availing  themselves  of  it,  and 
she  is  therefore  entitled  to  debit  the  plaintiff  for  five  thousand 
dollars,  whereby  the  balance  due  by  her  is  reduced  one 
The  plaintiffi  have  further  a  right  to  one-third  of  one-half 
thousand  and  seventy-one  dollars  and  thirty-three  cents, 
of  the  capital  in  the  defendant's  hands,  of  which  the  latter 
is  entitled  to  retain  the  interest  during  her  natural  life.  The 
plaintiff's  share  of  this  remaining  capital  is  five  thousand  six 
hundred  and  ninety-seven  dollars  and  sixteen  cents. 

The  judge  of  probates  has  decreed  that  the  defendants 
invest  this  sum  according  to  the  wiU,  in  stock  of  the  Lou- 
isiana State  Bank,  or  put  it  out  at  interest  on  good  security, 
with  the  consent  of  the  plain tifis;  or,  in  case  of  refiisal  by 
the  authority  of  the  Court  of  Probates,  the  defendants  enjoying 
the  interest  or  dividends,  as  the  case  may  be,  during  his 
natural  life. 
A     nte       "^^^  plaintiff's  and  appellant's  counsel  has  contended 
does  not  forfeit  that  the  defendant  has  forfeited  her  legacy  or  claim  to  the 
her  negi^  to  interest  or  dividends,  by  her  failure  of  making  the  in- 
makeaninveii-  vestment  in  Louisiana  State  Bank  stock,  as  directed  by  the 

tory  according  '  '* 

to  the  will       will.    He  has  shown,  and  we  are  acquainted  with,  no  law  in 
support  of  this  pretension. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  Court  of  Probates  be  annulled,  avoided. 
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and  reversed*  and  that  the  plaintifis  recover  from  the  de-  Eastbiw  Dis. 

JtAn   183S 

fendant  the  sum  of  one  thousand  and  seventy-one  dollars  and 
thirty-three  cents,  and  that  the  defendants  invest  in  Louisiana  bavduc 
State  Bank  stock,  in  the  name  of  Mrs.  Gainne,  the  sum  of  bis  crxditors 
six  thousand  and  seventy-one  dollars  and  thirty-three  cents, 
or  put  the  same  out  at  interest,  on  good  security,  with  the 
consent  of  the  plaintiffi,  or,  in  case  of  refusal,  with  that  of 
the  Court  of  Probates;  the  dividends  or  interest  of  which 
sum  are  to  be  enjoyed  by  the  defendant  during  her  natural 
life:  the  costs  in  both  courts  to  be  borne  by  the  estate. 

Lockett^  for  appellant.     Cbnon,  for  appellee. 


BAUDUC  M.  HIS  CREDITORS. 

APPXAL  fBOV  TBS  OOCST  OP  TSS  PIRST  DUTRIOT. 

A  mortgage  may  be  given  and  received  as  secority  for  endonemeots  previ- 
ously made. 

The  absolute  nullity  of  oontracts  made  by  a  debtor  as  fraudulent  towards  his 
ereditors,  and  sueh  as  our  insolvent  laws  deelare  to  be  void,  are  those  con- 
tracts  alone  which  are  made  within  the  three  months  immediately  precedBng 
his  actual  failure  and  surrender  of  property.  As  to  all  othen,  in  order  to 
avoid  them,  it  must  be  shown,  that  the  debtor  was  in  insolvent  cireum. 
stances  when  he  executed  them,  and  that  the  persons  who  claim  the  benefit 
of  such  contracts  knew  him  to  be  insolvent  at  the  time  of  contractuig. 

In  this  case,  Porter,  J.,  dissenting,  the  judges  delivered 
their  opinions  seriatim. 


412471 
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Eastibk  Dm.       Porter,  J. : 

Jtdff,  1832.  ' 


BAUDUC 
VS. 


I  agree  witii  my  brethren  in  this  case,  on  one  of  the  points 
RI8  GRSDiTOBB  made  by  the  appellants.  I  think  a  mortgage  may  be  given 
to  secure  previous,  as  well  as  prospective  endorsements.  The 
objection  rests  principally  on  the  expressions  used  in  the 
3259th  article  of  our  code;  and  it  is  contended,  under  the 
maxim  expressio  tint  w  est  exdtmo  alterius^  that  because  it  is 
there  said  mortgages  may  be  given  by  way  of  security  for 
endorsements  which  another  promises  to  make,  they  cannot 
be  given  for  those  already  made.  I  think  this  construction 
allows  to  the  argument,  contrario  sensuy  a  greater  weight  than 
it  is  entitled  to.  The  rule  relied  on  is  certainly  a  sound  one , 
and  in  many  cases  leads  to  a  correct  understanding  of  legis- 
lative intention.  But  it  is  not  unbending  and  inflexible  in 
its  application ;  and  when  accompanied  with  other  legislation 
on  the  same  subject  matter,  the  whole  is  to  be  taken  together. 
In  the  present  instance,  the  32d9th  article,  according  to  my 
judgement,  should  be  considered  rather  as  an  exception  to  a 
general  rule,  than  the  enunciation  of  a  principle  applicable  to 
particular  cases,  from  which  an  inference  can  be  drawn,  that 
it  was  not  intended  to  apply  to  any  other.  The  3258th  article 
provides,  that  a  mortgage  may  be  stipulated  for  the  fulfil- 
ment of  any  obligation,  and  the  3259th  declares,  that  a  mort- 
gage may  be  given  for  an  obligation  which  has  not  risen  into 
•existence,  as  that  of  an  endorsement  promised.  An  endorse- 
ment already  given,  creates  an  obligation  which  brings  the 
parties  completely  within  the  3258th  article;  and  I  think 
it  would  be  a  forced  construction  to  say,  that  because  the 
promise  to  endorse  is  given  as  an  example  of  the  cases  where  a 
mortgage  may  be  granted,  although  the  obligation  has  not 
yet  risen  into  existence,  that  it  was  contemplated  to  take 
away  the  authority  conferred  by  the  previous  article,  to  stipu- 
late a  mortgage  where  the  obligation  already  existed.  See 
JSTote  of  Paillette^  on  the  890th  article  of  the  Napoleon  Code. 

It  was  contended,  the  mortgages  were  void  as  to  the  other 
creditors,  because  they  were  given  within  three  months  of  the 
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time  at  which  the  insolyent  was  incapable  of  paying  his  EAtrsKir  Ou. 
debt^  although  more  than  three  months  had  elapsed  from  the  ', 

time  the  lien  was  given  until  the  bilan  was  filed.  This  period  ■ai'dvo 
of  time  has,  I  beKeve,  been  generally  understood  in  this  state,  nt  cRSDiroBf 
to  relate  to  that  winch  interrenes  between  the  passing  of  the 
act  and  the  declaration  of  insolyency.  At  least,  such  has 
been  my  impression.  But  the  argument  in  this  case  has  con- 
siderably shaken  my  confidence  in  the  correctness  of  this  im- 
fireBmakm  As,  however,  the  opinion  I  have  formed  on  another 
part  of  the  case  does  not  require  an  opinion  on  this  branch 
of  it,  I  have  deemed  it  proper  to  postpone  coming  to  a  posi- 
tive conclusion,  until  the  rights  of  parties  before  the  court 
require  me  to  do  80i» 

I  differ  with  the  majority  of  the  court,  in  relation  to  the 
knowledge  of  the  opposing  creditors,  as  to  the  insolvency  of 
Bauduc,  at  the  time  they  todc  the  mortgage.  It  is  true,  we 
have  no  positive  evidence  of  that  knowledge;  and  in  ninety- 
nine  cases  out  of  a  hundred  it  cannot  be  obtained.  But  it 
is  precisely  for  the  reason  that  direct  proof  cannot  ever,  or 
very  rarely  be  had,  that  greater  weight  is  due  to  circum. 
stances  firom  which  the  knowledge  may  be  inferred.  A  claim  of 
privilege,  which  sweeps  away  the  whole  estate,  and  leaves 
nothing,  or  scarcely  nothing,  for  the  other  creditors,  cannot 
be' too  caotiously  scrutinized.  In  the  present  instance  it  is 
seen,  the  opposing  creditors  had  endorsed  for  the  insolvent? 
some  time  before  the  mortgage  was  taken,  and  without  seci^ 
lity.  That  immediately  previous  to  their  obtaining  it,  they 
sought  to  be  relieved  therefirom;  for  their  debtor  endeavored 
to  procure  another  and  difierent  endorser.  That  he  suc- 
ceeded in  doing  so,  and  that  he  gave  to  the  individual  a 
mortgage  to  secure  him.  The  credit  of  this  person  not  being 
found  sufficient  to  enable  the  insolvent  to  negociate  his  paper, 
the  act  was  rescinded,  and  a  mortgage  was  then  given  to  the 
appellees.  In  this  act,  they  obtained  a  declaration  from  the 
insolvent,  that  they  had  advanced  him  thirty  thousand  dollars 
in  cash,  which  was  contrary  to  the  real  state  of  the  case. 
This  act,  on  the  advice  of  their  counsel,  was  rescinded,  and 

S2 
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Eastsrii  Di8.  another  executed,  in  which  it  was  declared  the  morteaire  was 

Jtdy,  1832.  ^^^ 

^  given  to  secure  their  endorsements.  In  this  last  instrument 
BAUDcc  j^  ^33  provided,  that  in  consequence  of  the  state  of  the  mort- 
■19  cMDiTOM  gager's  affidrs,  it  would  be  necessary  for  him  to  renew  the 
notes,  or  a  part  of  them.  Some  of  these  notes  fell  due  in  a 
shorter  time  than  three  months  from  the  date  of  the  act  of 
mortgage;  and  within  three  months  and  nine  days  from  its 
execution,  the  insolvent  filed  his  bilan.  No  evidence  is  given 
of  any  cause  which  would  not  have  made  such  a  measure  just 
as  necessary  three  months  earlier;  for  it  is  proved  beyond 
doubt,  he  was  actually  insolvent  at  the  time  he  gave  the 
mortgage. 

From  these  facts,  I  have  found  it  impossible  to  divest  my 
ndnd  of  the  conclusion,  that  the  appellees  knew  the  situation 
of  Bauduc's  affairs  at  the  time  they  took  the  security.  Al- 
though it  is  shown  some  people  considered  him  solvent  at 
that  period,  it  is  proved  others  thought  differently.  His 
credit  was  greatly  impaired  at  one  of  the  banks.  His  en* 
dorsen,  we  must  suppose,  took  particular  pains  to  be  informed 
of  his  true  condition.  Their  alarm  is  shown  by  their  attempt 
to  get  rid  of  their  endorsements;  and  still  more  suspiciously, 
by  their  taking  a  mortgage,  in  the  first  instance,  for  cash 
advanced  by  them;  by  their  subsequently  ccmsulting  counsel, 
and  by  the  change  made  in  the  act;  and  lastly,  by  their 
providing  for  a  renewal  of  notes  which  would  have  fallen  due 
before  three  months  expired. 

I  am  aware  all  these  facts  admit  of  an  explanation  con. 
sistent  with  a  want  of  knowledge,  on  their  part,  of  his  insol- 
vency, but  they  have  produced  a  difierent  impression  on  my 
mind. 

Martin,  J.: 

The  only  question  of  law  which  this  case  presents,  is 
whether  a  mortgage  may  be  legally  taken  to  secure  against 
endorsements  theretofore  given.  The  negative  has  found 
support  in  the  article  3259  of  the  Louisiana  Code,  which 
recognises  the  legality  of  mortgages  to  secure  against  the 
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consequences  of  endorsements  thereafter  to  be  given.    The  Eastern  Dm. 
maxim  inchuio  unitis  est  exclusio  aUeriusj  is  invoked ;  but  does  1-. 

not  appear  to  me  applicable*  That  a  mortgage  may  be  given  to  bauduc 
secure  the  payment  of  an  existing  debt,  is  a  proposition  which  his  creditors 
is  countenanced  by  the  experience  of  every  day  among  us. 
Whether  a  debt  intended  to  be  created,  was  a  question  that 
might  have  admitted  some  doubt,  which  it  was  the  object  of 
the  legislature  to  remove,  by  the  express  declaration  in  the 
article  cited. 

This  difficulty,  if  it  be  one,  being  removed,  the  case  turns 
on  a  mere  question  of  fact,  viz.  whether,  at  the  time  the 
mortgage  was  taken,  the  mortgagee  knew  the  inortgager  was 
unable  to  pay  all  his  debts.  That  every  creditor  who  re- 
quires a  mortgage  from  his  debtor,  conceives  there  is  some 
danger,  that  the  property  of  the  latter  may  prove  in- 
sufficient to  satisfy  all  his  creditors,  cannot  be  doubted;  for 
if  no  danger  was  apprehended,  the  mortgage  would  be 
unnecessary.  The  law  avoids  those  mortgages  which  are 
taken  by  a  creditor,  who  knows  at  the  time  he  takes  the 
mortgage,  that  his  debtor  is  unable  to  pay  all  his  debts,  and 
thereby  gives  him  an  unwarrantable  advantage  over  the  rest 
of  the  creditors. 

The  proof  of  this  knowledge,  I  admit,  can  in  very  few  cases, 
indeed,  be  directly  administered.  It  most  generally  results 
from  a  corroboration  of  circumstances.  In  the  present  case, 
the  circumstances  presented  to  us,  are  such,  it  is  admitted, 
as  well  may  lead  the  mind  to  either  of  the  opposite  con- 
clusions. It  is  the  duty  of  the  party  who  supports  a  pro- 
position to  render  it  certain.  It  does  not  suffice  that  he 
makes  it  probable,  for  thus  the  court  must  decide  in  favorim 
solutiones* 

When  we  doubt  on  a  question  of  fact,  we  generally  adopt 
the  decision  of  the  first  judge.  He  has  better  means  of 
information  than  us.  He  sees  and  hears  the  witness.  He 
may  require  an  explanation  of  such  parts  of  their  testimony 
as  appear  to  him  obscure. 

On  these  considerations,  finding  myself  unable  to  come  to 
ihe  conclusion,  that  the  efibrts  the  party  made  to  secure 
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^M^'i^^'  ^™^^ A  evince  his  knoipdedge  of  the  actual  iniolvency  of  thC' 
'  debtor,  I  think  it  safe  to  vote  for  tiie  affirmance  of  the 

judgement. 

Mathews,  J* : 

In  filing  a  tableau  of  distribution  of  the  insolvent's  estate, 
the  present  opposing  creditors  were  refused  a  place  thereon 
b J  the  syndics,  as  privileged,  bj  a  mortgage  executed  in  their 
favor  by  the  debtor,  about  three  and  a  half  months  before 
his  failure  and  cesssion  of  property.  In  consequence  of  this 
refusal,  they  made  opposition  to  the  homologation  of  said 
tableau,  which  was  sustained  by  the  court  below,  and  they 
were  ordered  to  be  placed  thereon  as  mortgagee  creditors, 
and  paid  accordingly.  From  the  judgement  thus  rendered, 
the  syndics  appealed. 

In  support  of  their  claim,  the  appellees  produce  in  evi- 
dence a  notarial  act  dated  on  the  17th  of  April,  1830,  by 
which  it  appears  that  the  insolvent  mortgaged  to  them  certain 
real  estate  and  slaves  therein  described,  to  secure  them  for 
endorsements  which  they  had  previously  made  on  his  notes, 
and  for  his  benefit.  The  correctness  of  the  judgement  ap- 
pealed from  depends  on  the  legality  and  validity  of  this  act. 
The  appellants  contend:  1.  That  our  laws  do  not  authorize  a 
mortgage  to  be  given  by  a  debtor  to  secure  endorsers  against 
any  eventual  responsibility  and  loss  which  they  may  incur  in 
consequence  of  the  obligations  created  by  the  implied  contract 
of  endorsement,  when  the  hypothecation  has  relation  to  notes 
previously  endorsed.  2.  That  the  act  of  mortgage  in  the 
present  case  is  void,  as  having  been  made  at  a  time  when  the 
debtor  was  insolvent;  and  his  insolvency  was  known  to  these 
creditors,  who  thereby  attempted  to  obtain  an  unjust  pre- 
ference over  other  creditors,  to  the  injury  and  in  fraud  of  the 
rights  of  the  latter.  There  are  several  bills  of  exceptions 
found  on  the  record  relating  to  the  regularity  of  the  pro- 
ceedings in  the  court  below,  and  to  the  admissibility  of  testi- 
mony, which,  in  consequence  of  my  conclusions  on  the  facts 
and  law  of  the  case  as  fairly  exhibited,  need  not  be  noticed. 
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If  eitiier  of  the  two  podtionB  stated  against  the  validity  of  £AiTsiur  Du. 
the  act  of  hypoibecatioii  under  which  the  appellees  claim  a        ^* 
preference  over  the  chirographic  creditors,  be  entirely  true,      bauuoc 
thej  mast  fail  in  their  claim.  bis  cuuitom 

In  support  of  the  first,  reliance  is  had  on  the  article  3259 
of  the  Louisiana  Code,  which  declares  that  ^^a  mortgage  may 
be  given  for  an  obligation  which  has  not  risen  into  existence^ 
as  when  a  man  grants  a  mortgage  by  way  of  security  for 
endorsements  which  another  promises  to  make  for  him." 
The  latter  clause  of  this  article  is  adduced  only  as  an  example 
illustrative  of  the  general  principle  laid  down  in  its  com- 
mencement.   The  whole  taken  together  cannot  be  considered 
as  establishing  an  exclusion  of  the  right  to  give  and  receive 
a  mortgage  as  security  for  endorsements  previously  made. 
The  general  principle  as  declared,  shows  that  a  mortgage  iq_  be^n^ 
may  be  taken  to  secure  a  conditional  creditor  against  eventual  ^^   received 
loss.    The  article  immediately  preceding  states  that  a  mort-  for     endone- 
gage  may  be  stipulated  for  the  fiilfilment  of  any  obligation  ^I'y  mJdeT 
whatever,  &c. 

The  maker  of  a  note  who  obtains  an  endorser  on  it  for  the 
sole  benefit  of  the  former,  is  clearly  bound  to  indemnify  the 
latter  in  the  event  of  his  being  obliged  to  pay  the  debt  con- 
tracted by  it,  and  to  secure  this  fiilfilment  of  the  obligation 
of  the  maker  to  indemnify,  he  may  mortgage  his  property, 
whether  the  endorsement  be  made  previous  or  subsequent  to 
the  act  of  mortgage,  so  long  as  the  obligation  remains  un« 
satisfied. 

That  a  debtor  cannot  legally  make  any  change  in  the 
situation  of  his  property  (otherwise  than  in  the  ordinary  course 
of  business)  at  a  time  when  he  is  in  a  state  of  insolvency,  by 
granting  privileges  and  preferences  to  some  of  his  creditors 
over  the  rest,  is  a  principle  well  established  in  our  jurispru- 
dence, and  has  prevailed  ever  since  the  decision  of  the  case 
ol  Brawn  vs.  Kenmr  ei  al.^  3  JUorhn,  270.  But  to  invalidate 
any  instrument  by  which  such  preferences  are  attempted  to 
be  given,  it  is  necessary  to  show  that  tiie  creditor  knew  at 
the  time  of  obtaining  the  privilege  accorded  to  hioi,  that  Ut 
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EijTxiui  Dis.  debtor  was  in  insolvent  circumstances.    If  C  arts*  1979-80. 

1-  These  textual  provisions  of  the  code  are  in  accordance  with 

BAUDuo       the  principles  of  our  laws  as  thej  previously  existed,  and  are 

HIS  cBBDiTORi  laid  down  in  several  decisions  of  the  Supreme  Court  rendered 
before  the  promulgation  of  the  code.  According  to  the  3333d 
article,  ^mortgages  given  and  inscribed  within  three  months 
previous  to  the  failure  of  a  debtor,  shall  be  declared  null,  as 
presumed  to  be  given  in  fraud  of  other  creditors,^'  &c.  In 
the  present  instance,  the  failure  of  the  debtor  was  not  made 
known  by  the  cession  of  his  property,  until  about  three  months 
and  fourteen  days  after  giving  the  mortgage  in  question;  con- 
sequently this  article  of  the  code  is  not  aj^licable  to  the 
situation  of  the  parties  to  the  contract  now  attacked  as  frau- 
dulent. 

To  establish  the  entire  truth  of  the  second  proposition 
relied  on  by  the  appellants,  the  proof  of  two  important  facts 
is  required.  First,  that  Bauduc,  the  debtor,  was  in  insolvent 
circumstances;  and  second,  that  the  appellees  knew  that  his 
whole  property  was  not,  at  the  time  they  obtained  the  mort- 
gage, sufiBlcient  to  pay  all  his  debts.    L.  Code^  art.  1980. 

From  the  17th  of  April,  1830,  to  the  30th  of  July  of  that 
year,  when  the  debtor  made  a  cession  of  his  goods,  no  material 
change  seems  to  have  taken  place  in  the  state  of  his  property; 
and  if  we  are  to  judge  by  the  amount  produced  from  the  sale 
made  by  the  syndics,  it  was  clearly  insufficient  to  pay  all  the 
debts  due  by  the  debtor  at  the  former  period.  If,  instead  of 
looking  to  the  amount  produced  by  the  sale  which  was  made 
on  terms  calculated  to  procure  a  just  price,  we  take  into  con- 
sideration a  fair  appraised  value  of  the  estate  ceded,  the 
same  conclusion  would  foUow,  calculating  according  to  the 
value  of  s<Mne  part  of  said  estate  as  proven,  &c.  The  fact  of 
insolvency  of  the  debtor  in  the  month  of  April,  at  the  time 
when  he  gave  the  mortgage  to  the  appellees,  cannot,  there- 
fore, be  doubted.  But  whether  they  knew  it  or  not,  is  very 
questionable.  In  proof  of  this  fact,  no  positive  evidence  is 
produced.  Its  establishment  depends  altogether  on  pre- 
sumptions; and  in  support  of  these,  reliance  is  had  on  a  variety 
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of  occurrences,  and  the  testimony  of  some  of  the  witnesses*  EASTKHir  Dis. 
L  On  an  attempt  made  to  raise  money  by  the  endorsement 
of  one  Laville,  for  which  the  endorser  was  to  have  been      bauduc 
secured  by  a  mortgage  on  the  same  property  which  was  ^^  creditors 
afterwards  hypothecated  to  the  appellees.    2»  On  an  ac- 
knowledgement made  by  the  mortgagor  in  the  act  of  hypothe- 
cation to  them,  that  the  situation  of  his  affairs  would  probably 
require  a  renewal  of  the  note  endorsed.    3*  On  the  testimony 
of  Cavalier,  president  of  the  Bank  of  Orleans,  and  of  Jo6« 
Abat,  a  money  broker. 

The  circumstances  in  relation  to  the  manner  in  which  the 
mortgage  was  made,  and  the  testimony  of  these  witnesses, 
might  fairly  have  raised  a  suspicion  in  the  mind  of  a  person 
acquainted  with  these  facts,  as  to  the  pecuniary  standing  of  the 
debtor;  a  suspicion  of  his  solvency.  But  suspicion  and  doubt 
are  things  different  from  knowledge  and  belief. 

The  inadequacy  of  Laville's  endorsement  on  Bauduc's 
notes,  to  procure  money,  appears  rather  to  have  been  a 
consequence  of  the  want  of  credit  in  the  endorser  than  in 
the  maker,  and  a  person  quite  solvent  as  respects  the  value 
of  his  property,  may  often  require  the  renewal  of  accommo^ 
dation  notes.  Neither  of  the  two  witnesses  whose  testimony 
is  referred  to  as  showing  the  insolvency  of  the  debtor  (with 
all  the  astuteness  which  may  well  be  attributed  to  bankers 
and  money  brokers  on  subjects  of  this  kind),  were  able  to 
declare  that  they  believed  the  debtor  to  be  insolvent  at 
the  time  he  gave  the  mortgage  to  the  opposing  creditors, 
although,  from  their  evidence  it  may  be  inferred  that  his  credit 
was  not  so  good  at  that  time  as  it  had  previously  been.     If 

* 

to  this  want  of  positive  proof  on  the  part  of  the  appellants, 
be  added  the  testimony  of  many  witnesses,  that  the  debtor 
was  generally  reputed  to  be  the  proprietor  and  possessor  of 
a  large  estate,  more  than  equal  to  the  payment  of  his  debts, 
until  the  contrary  was  shown  by  his  actual  failure,  it  is 
believed  that  the  presumptions  in  support  of  the  fact,  that 
the  appellees  knew  him  to  be  insolvent  at  tiie  time  they  took 
the  security  by  mortgage,  are  not  sufficiently  strong  to 
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^^,*^uR^'  produce  absolute  coDviction  od  the  mind  of  any  disinterested 
—  person  that  thej  were  conusant  of  this  met* 
BAUDuc  There  is  no  probability  that  it  was  communicated  to  them 

■u  cuBDiTo&a  by  the  debtor,  because  men  in  desperate  pecuniaiy  circum- 
stances are  generally  unwilling  to  admit  Ae  &Gt  to  tbemselves, 
and  even  when  convinced  of  it,  they  would  be  the  bst  to 
communicate  it  to  others- 
General  reputation  at  the  time  the  mortgage  was  made, 
seems  to  have  been  in  favor  of  the  debtor's  solvency,  and  the 
testimony  of  the  case  does  not  in  my  opinion,  show  any 
particular  facts  calculated  to  produce  full  and  complete  belief 
that  the  appellees  knew  him  to  be  otherwise  than  solvent 
at  that  time. 

nSiry'Srco^-      Whatever  may  be  the  doctrine  established  by  decisions 

tracts  made  by  of  the  tribunab  in  France  in  relation  to  the  time  of  failure, 

a    debtor     as 

fraudulent  to-  88  recognised  by  the  laws  of  that  country,  whether  it  be  the 
S^Md^siTch  period  of  the  actual  cession  of  property  by  an  insolvent, 
as  our  insol-  qj.  i^at  of  his  inability  to  meet  his  engaffements  as  evidenced 

vent  laws  de-  •'  •  »  .  j        .  i 

Clare  to  be  by  the  protest  of  bis  notes,  occ,  I  consider  it  useless  to 
contra^  ^  inquire,  believing,  as  I  do,  that  the  absolute  nullity  of  con- 
lone  which  are  tracts  made  by  a  debtor,  as  fraudulent  towards  his  creditors, 
in  the  three  and  such  as  OUT  insolvent  laws  declare  to  be  void^  are  those 
diateiy  prece-  contracts  alone  which  are  made  within  the  three  months 
Murean"d^8ur-  i»nieditttely  preceding  his  actual  failure  and  surrender  of 
render  of  pro-  property*  As  to  all  others,  in  order  to  avoid  them,  it  must 
all  others  in  or-  be  shown  tiiat  the  debtor  was  in  insolvent  circumstances 
^em^tt  ^musl  ^beu  he  executed  them^  and  that  the  persons  who  claim  the 
be  shown  that  benefit  of  such  contracts,  knew  him  to  be  insolvent  at  the 

the  debtor  was 

in     insolvent  time  of  Contracting* 

circumstances  ' 

when  he  eze- 

2d  ^  tha?X'  '*  "  ordered,  by  a  majority  of  the  court,  Aat  the  judgement 
persons    who  of  the  District  Court  be  affirmed,  with  costs. 

claim  the  bene 
fit  of  such  con- 

Wm^'to  be"tr.      -"f^wwti  and  JMbfpAy,  for  appellants. 
solvent  at  the      MoreoH  and  CbtMfi,  for  appellees. 

time    of  con-  ' 

tracting. 
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EAiVBHH    Du. 

BROWN'S  SYNDICS  m.  FERGUSON.  Jirf^,  183^. 

BROWN'b  8TR* 
APPEAL  PROM   THE   COURT  OP  THE   FIRST  DMTRICT.  mC* 


FBRAOfOir. 


A  eunlor  md  kee  msy  be  appointed  to  represent  a  defendant  who  is  absent 
-  teom  the  state  at  the  institution  of  the  suit;  and  such  appointment  snpplies 
the  place  of  citation. 

It  is  not  neeeMary  to  obtain  the  judge's  order,  previous  to  the  commencement 
.  of  a  suit  against  a  manied  woman,  for  a  cause  of  action  relative  to  her 
sepante  interest 

In  an  action  by  the  creditors  of  the  vendor,  to  annul  a  sale,  on  the  ground  of 
fraud,  the  vendee  is  a  competent  witness,  although  he  may  havetrans£MTed 
the  property. 

Creditors  who  were  not  such  at  the  time  of  the  alienation,  cannot  claim  the 
rescission  of  the  sale  on  the  ground  of  simulation  alone,  without  consequent 
fraud. 

It  is  a  general  rale,  thai  acts  by  which  a  debtor  alienates  his  property,  can 
only  be  considered  as  fraudulent  against  ciediton,  who  are  such  at  the  tbne 
of  the  alienation.  Yet  subsequent  creditors  may  be  considered  as  being 
ifljured  by  such  alienations,  and  liave  a  right  to  cause  them  to  be  annulled, 
if  they  were  made  with  the  intention  to  provide  the  means  of  defrauding 
snch  creditors. 

Donations  from  the  husband  to  the  wife,  when  opposed  to  the  interest  of  cre- 
ditors, may  be  viewed  in  all  instances  as  well  calculated  to  conceal  fraud, 
and  if  there  be  evidence  that  they  were  made  to  defraud  creditors,  either 
those  who  were  such  at  the  tfane  of  the  donation,  or  subsequently  became 
so,  have  a  right  to  cause  them  to  be  reaefaided. 

The  facts  arc  folly  set  forth  in  the  opinion  of  the  court, 
delivered  by  Mathews,  J. 

This  suit  is  brought  to  obtain  a  judgement  to  avoid  and 
annul  a  sale  made  by  the  insolvent  to  C*  J«  Gow,  and  a 

33 
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EuTKBK  Dtf.  donation  from  the  latter  to  the  defendant.    Gow  was  made 
'  a  party  to  the  action  and  answered  by  disclaiming  any  right 

BBowiv'fl  ■VS.  Qf  interest  in  the  property  claimed  by  the  syndic  as  belonging 
w.  to  the  estate  of  the  insolvent  debtor.  The  cause  was  prose- 
cuted in  the  court  below,  against  the  defendant  Fergusoa 
alone;  was  submitted  to  a  juiy,  who  found  a  verdict  for  the 
plaintifis,  and  judgement  thereon  being  rendered,  the  defen* 
dant  appealed. 

The  evidence  of  the  case  shows  that  Brown  failed  for  the 
second  time,  in  the  year  1830,  having  previously  failed  in 
1822.  On  his  first  fidlure,  he  c(»npounded  or  con^iromised 
with  his  creditors,  who  resided  in  Scotland.  The  compositioii 
was  made  through  the  agency  of  their  attorneys  in  fact, 
Messrs.  Lockbart,  Hill  &  Brock,  residing  in  New-Orleans, 
who  agreed  to  take  from  the  insolvent  about  thirteen  thousand 
dollars.  This  sum  was  never  fully  paid;  a  balance  of  two 
thousand  seven  hundred  and  forty-six  dollars,  with  tnterest, 
still  remains  due,  as  appears  by  the  testimony  of  Sainet.  In 
the  month  of  February,  1823,  Brown  made  a  simulated  sale 
of  a  house  and  lot  situated  in  the  fauboui^  St  Mary,  and 
several  slaves,  the  property  now  in  dispute,  to  C.  J.  Gow, 
who  in  June,  18S4«>  made  a  donation  of  the  property  thus 
acquired,  to  the  defendant.  These  acts  were  both  passed 
before  a  notary  public* 

Several  exceptions  were  pleaded  in  limine  /ife»,  by  the 
counsel  for  the  appellant,  which  were  overruled  by  the  court 
below.  The  first  relates  to  the  authority  of  that  court,  to 
appoint  a  curator  ad  hoc  to  represent  the  defendant  who  is 
absent  from  the  state.  The  second,  to  the  citation.  The 
third  is  an  <)bjection  to  the  regularity  of  the  proceedings,  on 
the  ground  that  the  plaintiffi  had  not  obtained  an  order  of 
the  court  authorizing  the  wife  to  defend  herself  without  the 
assistance  of  her  husband,  who  could  not  appear  in  court,  &c. 
The  fourth  is  a  plea  of  prescription. 

jfcf  m^bTa^     ^  ^  ^^  ^*  ^^  ^^^  exceptions,  we  are  of  opinion  that 
pointed  to  rep-  it  was  properly  overruled.    The  defendant  was  absent  fn)m 

resent  a  defen*    ,  r        •  i  . 

dant  who  isah-  the  state  at  the  time  the  suit  was  instituted,  and  claimed 
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property  in  it,  the  verj  property  which  is  die  sabject  of  the  EAtTBmr  Dn. 
present  contest    The  article  SI  of  the  Louisiana  Code  an- 
thorizes  the  appointment  of  a  carator  in  cases  like  this,  town's  am- 
Being  absent,  she  could  not  be  cited  in  the  ordinarj  mode         «•• 


rsaevwMi. 


prescribed  by  law,  and  the  appoin  tmen t  of  a  curator  to  defend 

^       .    X         X  \  \  ...  ^  »«n*  from  th« 

ner  mterests,  maj  be  supposed  to  supply  the  place  of  citation;  state  at  the  in- 
the  court  below  did  not,  therefore,  err  in  setting  aside  the  Mrt"^^V,^uc^ 
second  exception.    The  correctness  of  the  decision  in  relation  appojntment 

supplies      the 

to  the  third,  depends  mainly  on  a  just  interpretation  o(  the  place  of  cHa- 
llStii  article  of  the  Code  of  Practice.     It  provides  that  '^heil  *^''" 


one  mtends  to  sue  a  married  woman  for  a  cause  of  action 

relative  to  her  own  separate  interest,  the  suit  must  be  brought 

both  against  her  and  her  husband.     Should  her  husband  be 

absent,  the  plaintiff  must  demand  that  she  be  authorized  by 

the  judge  before  whcnn  tiie  suit  is  brought,  to  defend  it  alone," 

dec.    There  is  nothing  in  the  phraseology  of  this  article     ^  ^  ^^  ^^ 

which  indicates  that  the  judge's  order  must  be  obtained  pre-  cessary  to  ob- 

tain  the  jndce's 

vious  to  the  commencement  o(  a  suit  against  a  married  order  previous 
woman  for  a  cause  of  action  relative  to  her  separate  interest,  mencement  of 
If  her  husband  be  present,  he  must  be  made  a  defendant  with  ^  ^^\  miMt  ^ 

married     wo- 

her.    If  he  be  absent,  we  are  unable  to  idiscover  any  irregik*  man,    for    a 
larity  in  a  practice  which  would  authoriee  a  plaintiff  to  ^1"*^^^  \^h&c 
obtain  an  order  allowing  the  wife  to  defend  herself  alone,  separate  intei^ 
provided  that  such  order  be  obtained  previous  to  a  defence 
made  on  the  merits  of  the  case,  and  that  sufficient  time  be 
allowed  to  the  defendant  to  prepare  for  her  defence  after  the 
order  is  made.    It  is,  therefore,  believed,  that  the  judge  a  qm 
did  not  err  in  granting  the  order,  on  motion  of  the  plaintiff's 
counsel,  by  which  the  defendant  was  authorized  to  make 
defence  without  the  assistance  of  her  husband,  notwithstand- 
ing this  order  was  made  after  overruling  the  exception. 

In  relation  to  tiie  plea  of  prescription,  the  counsel  for  de* 
fendant  rely  principally  on  the  article  3507,  of  the  Louisiana 
Code,  contending  that  this  part  of  thf  defence  is  under  the 
government  of  the  code  of  1835.  In  this  we  believe  they  are 
right.  But  the  article  relied  on  is  thought  not  to  be  appli- 
cable to  a  case  like  the  present    It  applies  to  actions  of 
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EAtTxur  Dn.  nuUitj  or  resciBsion  of  contracts  to  be  brought  by  one  of  ibe 

*^'       ',    parties  to  such  contracts,  not  to  actions  which  the  law  accordb 

bbowh's  stk-  to  third  persons,  to  have  contracts  annulled,  as  having  been 

BIOS. 

v$.  made  in  fraud  of  their  rights. 
naavMw.  tj%^^  action  given  for  this  purpose,  is  limited  to  one  jear,if 
brought  by  a  creditor  individually,  to  be  counted  from  the 
time  he  has  obtained  judgement  against  the  debtor;  if  brought 
by  syndics  or  other  representatives  of  the  creditors,  collec- 
tively, to  be  counted  from  the  day  of  their  appointment.  L» 
a  art.  1989. 

In  the  present  instance,  the  suit  was  commenced  before  the 
expiration  of  the  year  after  the  appointment  of  the  syndic, 
consequently  the  action  is  not  barred. 

We  must,  therefore,  enter  into  a  consideration  of  the  merits 
of  the  case,  which,  like  most  others  relating  to  insolvents,  is 
by  no  means  free  from  doubt  and  difEiculties.    In  the  com- 
mencement of  this  opinion,  we  assumed  as  proven,  the  pruh 
cipal  facts  of  the  cause.    The  most  important  of  these  facts, 
the  simulation  of  the  sale  from  Brovm  to  Crow,  is  established 
by  the  testimony  of  the  latter,  who  was  objected  to  as  being 
an  incompetent  witness  on  the  ground  of  turpitude,  and  not 
tn  an  action  by  being  admissible  to  destroy  the  validity  of  the  title,  which  he 
of  the  vendor  acquired  to   the  property,  after  having  transferred  it  to 
on^e^crovmd  *"*^**^®''"    ^he  last  of  these  objections  to  the  witness  would  be 
of  firaod,  the  entitled  to  some  weight,  if  the  transfer  had  been  made  for  a 

▼endee     is    a 

competent  wit-  valuable  consideration;  but  being  a  donation,  purdy  grar 
he"ma^h^  tuitous,  and  for  the  purpose  of  effecting  a  transfer  from  the 
transferred  the  husband  to  the  wife,  her  testimony,  in  this  respect,  seems  not 

DfODer  ty  • 

to  affect  the  interest  of  any  party  to  their  contract,  whose 
claim  should  be  particularly  protected.  The  incompetency 
alleged  against  him  on  account  of  his  participalion  in  the 
simulation  by  which  he  acquired  ttie  property  under  a  title 
apparently  legal,  it  is  beliered,  cannot  prevail  under  tiie 
rules  of  evidence  laid  down  by  our  laws.  L.  €•  asrU  2960-L 
In  his  answer,  he  denied  all  interest  in  the  decision  of  this 
suit;  and  if  he  has  any,  he  is  called  to  testify  against  it.  We 
are  of  opinion  that  he  was  competent  to  testify  in  the  cause^ 


DIC8 

rsRovsoir. 
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and  with  the  jury,  we  believe  Us  testimony,  which  shows  that  Eastxrn  Dn. 
the  sale  by  which  he  acquired  title  firom  the  insolvent,  was         ' 
simulated,  and  intended  to  defraud  the  creditors  of  the  latter,  bbowk's  sth- 

Dicr 

The  greater  part  of  the  creditors  now  represented  by  the  v$. 

syndic,  were,  however,  not  such  at  the  time  the  pretended 
sale  was  made.  The  only  question  which  remains  to  be  Crediton 
settled,  is,  whether  those  who  were  not  creditors  at  that  time,  such  at  the 
can  legally  claim  the  revocation  and  rescission  of  that  sale,  £^atioV^can- 
as  fraudulent  in  relation  to  their  riehts.     On  the  ground  of  »«><  .®i™  the 

rescission     of 

simulation  alone,  without  consequent  fraud  on  the  rights  of  ere*  the  sale  on  the 
ditors,  it  is  believed  that  they  would  have  no  just  claim  to  have  ^1^^  ^Low 
fte  contract  annulled,  as  between  the  apparent  vendor  and  without  conse- 

*■'  quent  fraud. 

vendee.  It  may  be  laid  down  as  a  general  rule,  that  acts  by  It  is  a  gene- 
which  a  debtor  alienates  his  property  can  only  be  considered  as  ^^  by\hich 
fraudulent  against  creditors  who  are  such  at  the  time  of  the  ■  debtor  aiie- 

^  nates  his  pro* 

alienation.  Yet  Aiture  creditors  may  be  considered  as  being  perty,  can  only 
injured  by  such  alienations,  and  have  a  right  to  cause  them  ^8  f^ulent 
to  be  annulled,  if  they  were  made  witii  the  intention  to  •«*>n»t^  credi- 

•^  tors  who   are 

provide  the  means  of  defrauding  such  creditors.  See  Curia  such  at  the 
PkUippica^  p.  438,  no»  13,  and  the  case  of  Mercer  vs.  Andrews^  ienation ;  yet 
3  Lcnu  Rep.  p.  538.  That  case  was  decided  in  relation  to  a  j-^'J^^^'bJ: 
donation  propter  nupHas^  which  carried  in  it  internal  evidence  considered  as 
of  an  intention  to  defraud  (in  the  event  of  circumstances  re-  by  such  aiiena- 
quiring  it)  both  past  and  future  creditors.  ^To^^JiTalS 

The  transfer  of  die  property  to  Mrs.  Brown  was  evidently  them  to  be  an- 
a  disguised  donation  from  her  husband  to  her,  and,  as  such)  were  made 
was  revocable  at  the  will  of  either  party  to  the  contract.  O.  Jton^topro^de 
C.  p.  358,  art.  334.  Such  donations,  when  opposed  to  the  *^«  a^^^^^ 
interest  of  creditors,  may  be  viewed,  in  all  instances,  as  well  such  creditors. 
calculated  to  conceal  fraud;  and  if  there  be  evidence  that  from  ST^  hiuh 
they  were  made  to  defraud  creditors,  either  those  persons  5j^e**wben?* 
who  were  such  at  the  time  of  the  donation,  or  those  who  posed  to  the 
may  subsequently  trust  the  donor,  they  would  be  liable  to  ditors,  may  be 
be  rescinded.  In  the  present  instance,  we  have  the  testimony  toSances'"  as 
of  Gow,  that  the  sale  of  the  property  to  him  from  Brown,  ^«"    calcuia- 

r     r      /  '  ted  to  conceal 

was  intended  to  defraud  the  creditors  of  the  latter;  whether  fraud,  and  if 
present  or  future,  the  witness  does  not  distinguish.    The  jury  dteni^thatthey 
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EMTtM  Dm.  found  a  verdict,  in  general  terms,  in  fitvor  of  the  plaintifi. 

-      '        L  The  intention  of  the  insolvent  in  the  simulated  and  flraudulent 

bsowh's  •¥»•  transfer  of  his  property,  was  a  fact,  properlj  cognizable  by 

vs.         the  jury;  and,  from  the  terms  of  the  verdict,  they  seem  to 

.'.    have  considered  the  fraudulent  intention  of  the  donor  to 

were  made  to 

defittiid  credi-  have  extended  to  future  creditors  as  well  as  those  who  were 
those  who  ^ch  at  the  time  of  the  donation*  In  this,  we  cannot  say 
tfaeTimTof  the  ^^  J^^  erred;  especially,  if  to  Gow's  testimony  be  added  the 
donation,    or  conduct  of  the  insolvent  in  relation  to  his  former  creditors, 

tubseqiieiitly 

became      to,  who  seem  to  have  acted  liberally  towards  him*    At  the  very 

cattM^tCnn  to  ^^^^  when  they  acceded  to  his  own  terms,  and  consented  to 

be  reeinded.     discharge  him  on  payment  of  ten  per  centum  of  his  debts,  he 

made  the  fraudulent  transfer  of  the  property  now  sought  to 

be  annulled. 

The  attempt  to  justify  the  honesty  of  the  donation  to  Mrs* 
Brown,  as  having  been  made  in  consideration  of  her  pro- 
perty  which  had  been  received  by  her  husband,  cannot,  in 
our  opinion,  avail  the  defendant  in  the  present  case.  If  she 
has  any  just  claims  on  his  estate,  they  should  be  settled  in 
the  amcurio  of  creditors;  and  her  rights  in  this  respect,  if  any 
she  has,  should  be  reserved  to  her. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Ckwrt  be  affirmed,  with  costs, 
reserving  to  the  defendant  and  appellant  the  rig^t  to  pursue, 
in  eoncuno^  any  claims  which  she  may  have  against  the  estate 
of  the  insolvent. 

Mcttfbin^  for  iq>pellaat    Slidell  and  LodMf  for  appette<(. 
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Julg,  1833. 
BAIRD*8  HEia^  m  PARKEB.  ^ 

BAIRO'S    HB1II8 

va. 

▲PPKAL  FVOM  TBX  GOOJIT  OF  THX  FIBfT  DISTRICT.  PAKKXR. 

The  transfer  of  a  debt  upon  the  consideration  in  part,  that  the  transferree  should 

m 

pay  a  certain  portion  of  the  proceeds  to  a  third  person  when  the  debt  was 
collected,  gives  no  cause  of  action  against  the  transferree  until  the  debt  is 
collected,  or  at  least  more  of  it  than  is  necessary  to  cover  the  transferree'f 
own  debt 

llie  transferree  is  exonerated  from  responsibility  to  such  third  person  bf 
pursuing  the  debtor  to  insolvency. 

Although  the  transferree  had  originally  assigned  the  debt  warranting  the  sol* 
▼ency  of  the  debtor,  if  it  be  retransfenned  to  him  by  a  subsequent  assignee 
on  condition  that  he  pay  a  third  person  a  certain  sum,  in  case  he  collects 
the  debt,  he  is  not  bound  to  such  third  person  on  his  original  warranty. 

The  facts  are  stated  in  the  opinion  of  the  court,  delivered 
hj  Mathews,  J., 

In  this  case,  the  plaintiffi  claim  the  sum  of  one  thousana 
four  hundred  dollars,  with  interest,  from  the  defendant, 
aUeging  that  he  assumed  to  pay  to  their  ancestor  that  amount, 
as  evidenced  by  a  bill  of  exchange  drawn  by  E.  Livingston, 
in  favor  of  J.  M*  Reynolds,  as  agent  for  Charles  Baird,  on 
Samuel  Elkins,  and  accepted  by  the  latter.  From  a  judge- 
ment rendered  for  the  defendant  by  the  court  below,  the 
plaintiff  appealed. 

The  facts  of  the  case  are  somewhat  complicated,  although 
established  by  written  documents*  It  appears  by  the  evidence 
that  Parker  the  defendant,  in  July,  1818,  sold  to  one  Parkins, 
a  certain  number  of  slaves  for  the  price  of  eight  thousand  one 
hundred  dollars,  payable  in  two  instalments  of  ibur  thousand 
and  fifty  dollars  each;  that  in  the  same  year,  E*  Livingston 
sold  to  Parker,  five  lots  on  the  batture  and  took  in  part 
^pajrment  of  the  price,  a  transfer  of  the  debt  due  by  Parkins 
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Emtim  Dm.  to  tbe  latter,  who  stipulated  a  mortgage  in  the  act  of  sale  on 
L  the  lots  by  him  purchased,  to  secure  the  payment  of  the  price 

BAiRD  8  HHRs  to  the  veodor,  &c.  The  first  instalment  of  the  debt  due  by 
FARuit.  Parkins  was  paid;  the  second,  which  became  due  on  die  first 
of  March,  1820,  was  on  the  18th  of  February,  1819,  trans- 
ferred and  assigned  by  Livingston  to  Samuel  Elkins.  •  The 
only  consideration  expressed  in  the  act  of  assignment,  is 
one  thousand  dollars,  but  it  is  shown  by  the  testimony  of 
Reynolds  and  EUdns,  that  other  things  entered  into  this 
consideration,  viz:  a  debt  due  by  the  assignor  to  the  assignee, 
and  the  undertaking  of  the  latter  to  pay  to  Baird,  for  the 
rormer,  one  thousand  four  hundred  dollars,  when  the  money 
should  be  collected  from  Parkins;  and  in  pursuance  of  this 
agreement,  the  bill  of  exchange  was  drawn  and  accepted 
as  above  stated. 

On  the  twentieth  of  August,  1820,  Elkins  retransferred  this 
debt  to  Parker  for  the  sum  of  three  thousand  eight  hundred 
and  thirty  six  dollars  and  fifty-four  cents;  a  part  of  the 
consideration  of  this  retransfer  to  Parker  was  his  cuMumpnX 
to  pay  the  acceptance  of  the  transferor  in  favor  of  Baird. 
That  acceptance  seems  to  have  been  conditional  and 
payable  only  when  the  whole  amount  of  the  four  thousand 
and  fifty  dollars,  due  from  Parkins,  should  be  collected* 
Parker,  so  soon  as  he  became  proprietor  of  the  claim  against 
Parkins,  by  the  assignment  from  Elkins,  pursued  the  debtor 
to  insolvency,  and  obtained  only  about  one-half  the  sum 
owing  by  him* 

In  the  original  transfer  from  Parker  to  Livingston,  no 

of  a  debt  upon  stipulation  is  made  in  favor  of  Baird.    Nor  is  there  any 

tton*^hi"p«rt  ™*d®  ^^  ^^  written  contract  of  assignment  from  Livingston 
that  the  trans-  to  EUdns.  The  only  obligation  the  latter  assumed  in  rela- 
pay  a  certain  tion  to  Baird,  is  that  which  results  from  his  acceptance  of 
proceeds  to^a  Livingston's  draft,  and  this  seems  to  have  been  conditional, 
third    person  ^^A  the  condition,  the  accomplishment  of  which  was  neces* 

when  the  debt  •.iii./.i 

was  collected,  sary  to  render  the  obligation  of  the  acceptor  absolute,  has 
S^^acUon*"i^  not  yet  happened  and  probably  never  will;  as  but  little  more 
gainst       the  tj^j^  j^alf  the  amount  of  the  debt  from  Parkins  has  been 
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collected,  and  he  is  shown  to  have  died  insolvent.     Now.  if  Eastern  Dis. 

Jul^f  1832. 

EUdns  had  continued  to  be  the  holder  of  the  claim  against  ===== 
Parkins,  and  had  punned  him  for  its  recovery  with  the  same  {iMhe'dBbt ?8 
diligence  which  Parker  exercised,  the  plaintifis  would  have  collected,  or 
no  legal  claim  against  him,  on  his  acceptance  made  m  favor  of  it  than  is  ne- 
of  their  ancestor,  for  that  was  conditional,  and  has  never  er^tmo^r- 
become  absolute.  ^"^  °^"  ^«^* 

The  defendant  being  placed  by  the  contract  of  retransfer  r^e  isexonera^ 
precisely  in  the  situation  in  which  the  transferror  would  have  lo^ibiii^T 
been  without  this  retrocession,  it  follows  as  corollary,  that  »uchf bird  per- 
he  is  not  bound  to  pay  the  sum  promised  by  the  acceptor  of  ing  the  jebtor 
the  biU,  as  that  promise  was  contingent,  and  the  contingency  *°  »nsoivency. 
necessary  to  render  it  absolute  has  not  happened.  transfenreehad 

The  defendant  is,  therefore,  not  responsible  to  the  plaintiffs  SSL'dthede^ 
for  the  debt  by  them  claimed  in  the  present  action.  warrantingthe 

As  to  the  warranty  of  the  defendant,  in  relation  to  the  debtor,  if  it  be 
solvency  of  Parkins,  either  express  or  implied  by  the  manner  to*^?m*'by*a 
in  which  he  transferred  the  claims  to  Livingston,  if  any  such  subsequent  as- 

signee  on  con- 

ever  did  exist,  it  is  believed  it  was  annulled  by  the  express  dition  that  he 
stipulations  in  the  contract  of  retrocession  made  by  Elkins;  ^J\  cerl^a 
wherein,  as  has  been  already  shown,  Parker  assumed  no  ■"??»''*  ®**®}*® 

, '  ^7  collects      the 

other  obligations,  except  such  as  his  assignor  had  taken  on  debt,  he  is  not 
himself,  touching  the  payment  to  be  made  to  Baird  out  of  third  penon^on 
the  fund  which  was  expected  from  Parkins.  ^"     original 

*  WanrantjT. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court,  be  affirmed  with  costs. 

Jantn,  for  appellant.    Preston^  for  appellee. 
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PRESIDIHO. 

Under  the  laws  of  Spain,  natural  fatken  who  have  no  le^timate  issue,  may 
dispose  of  all  or  any  part  of  their  estate  in  favor  of  their  natural  children. 

The  sale  of  minor's  property  by  private  contract,  is  absolutely  void. 

An  alteration  in  abaptismal  registry,  by  erasing  the  word  "natural,"  and  writing 
over  it  the  word  ^'legitimate,"  has  no  effect  in  preventing  the  registry  from 
being  used  to  establish  the  period  of  birth,  although  the  alteration  be  not 
accounted  for.  It  would  be  otherwise  if  the  document  were  offered  to 
establish  the  legitimacy  of  the  parties. 

An  objection  to  a  will  which  refers  to  a  mere  relative  nullity  can  alone  be 
taken  advantage  of  by  the  legal  heirs* 
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Eastxrit  Dis.  Where  the  object  is  to  establiih  that  ceittin  property  made  part  of  the  estate . 

^a^iue,  1833.  ...  .  ..  ,   . 

^^^^^^^      an  extract  from  the  inyeotory  is  proper  eyidence,  and  the  whole  need  noi 


FLITCBER 
ET  AL. 


be  produced. 


cATCLisB     Where  oyer  of  a  doeament  is  preyed,  the  party  may  decline  to  answer  until 

BT  AL* 

it  b  produced,  or  he  may  amend  hb  answer  if  the  oyer  was  prayed  after  it 
was  filed. 


Ancient  titles  are  proper  evidence  when  not  opposed  to  a  grant  from  the 
United  States. 

A  private  act  has  no  effect  against  third  parties,  except  from  the  date  of  its 
registry. 

The  possessor,  in  good  faith,  is  entitled  to  the  value  of  his  improvements 

The  fects  are  stated  in  the  opinion  of  the  court,  delivered 
by  MartiN}  J. 


The  plaintifis  state  themselves  to  be  the  only  legitimate 
children  of  James  Fletcher,  deceased,  and,  as  such,  his  legal 
and  forced  heirs  for  four-fifths  of  his  estate,  and  his  testamentary 
heirs  of  three-fourths  thereof;  but  declare  that  out  of  respect 
for  his  memory  and  regard  for  their  mother,  the  undisputed 
heir  for  the  other  fourth,  they  have  reduced  their  pretensions 
to  their  claims  in  the  latter  capacity,  and  demand  frcAi  the 
defendants  the  restitution  (with  the  fruits  and  profits)  of  three- 
fourths  of  two  tracts  of  land,  which  they  describe  in  the 
petition,  now  in  the  possession  of  the  latter. 

The  defendants  severed  in  tibeir  answer;  but  all  pleaded 
the  general  issue  and  prescription. 

The  executors  of  Cavelier,  senior,  claimed  title  under 
Clarke ;  the  vendee  of  the  petitioners'  mother,  averred  Clarke\ 
their  testator's  and  tiieir  own  good  fidth,  claimed  the  vahie 
of  their  improvements,  and  called  the  heirs  of  their  v^idor 
in  warranty. 

Cavelier,  junior,  and  Davenport,  claimed  title  under  Bois- 
fontaine,  the  vendee  of  Clarke,  the  vendee  of  the  plaintiflk^ 
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mother,  and  aveniog  Clarke's,  Boisfontaine's,  and  their  own  £a«tbbii  Dis 
>good  faith,  claimed  their  iiiq>rovement8,  and  dted  Boisfon- 
taine  in  warranty. 

Nelson's  heirs  denied  their  possession  of  any  land  of  the 
plaintifis,  but  ayerred  their  ancestor's  title  under  a  certificate 
of  the  land  commissioners  of  the  United  States;  they  averred 
his  and  their  good  faith,  and  ignorance  of  the  plaintiffi'  claim. 

Boisfontaine  made  title  under  a  notarial  act  of  sale  from 
Clarke,  and  pleaded  prescription. 

The  curator  of  the  heirs  of  Mary  Clarke,  the  heir  of  D. 
Clarke,  made  title  {n  the  latter  by  a  notarial  act  of  sale  from 
the  plaintiffs'  mother  and  tutrix.  He  denied  the  plaintiS' 
right  to  sue ;  averred  a  sale  from  the  plaintiffi'  father  to 
Cane^  to  whom  Clarke  was  compelled  to  pay  a  large  sum 
of  money  to  induce  him  to  relinquish  his  title. 

There  was  a  verdict  and  judgement  for  the  defendants,  and 
the  plaintiffi  appealed. 

The  appellees,  in  the  inferior  court,  took  great  pains  to 
contest  the  legitimacy  of  the  appellants;  but  the  restriction 
of  their  pretensions  to  a  claim  under  the  will,  has  rendered 
the  examination  of  this  circumstance  perfectly  useless,  as  the 
appellee's  counsel  has  admitted  that  the  will  is  clothed  with 
all  the  formalities  required  by  the  laws  of  the  country  at  the 
period  at  which  it  was  made,  and  that  it  was  duly  opened 
and  proved  before  the  competent  tribunal.  Admitting  the 
marriage  of  the  appellants'  parents  was  absolutely  void,  still  Under  the 
they  had  capacity  to  take  under  the  will,  as  their  fether  had  iTXi^foS!^ 
no  other  issue,  and  the  Recapilacicn  of  CasMie.  5, 8, 8«  allows  7^.  ^^^  ?^ 

,  "^  7FF7  legltiiiiate    is- 

natural  fethers  who  have  no  legitimate  issue,  to  dispose  freely  me,  may  db- 
of  all  or  any  part  of  their  estates,  in  favpr  of  their  natural  S^  p«rt  ^ 

As  all  the  appellees  (except  Nelson's  heirs)  claim  mediately  Betanl  chil- 
under  the  appellants'  father,  through  a  sale  from  his  widow 
and  their  mother,  it  is  unnecessary,  as  far  as  the  former  are  The  nie  of 
concerned,  to  inquire  into  the  validity  of  his  title.  That  of  !IJJj£^l  ^ 
these  appellees  rests  on  the  sale  of  this  woman  to  Clarke,  ^"^  oontnct 
which  has  appeared  to  us  absolutely  void,  as  far  as  itvoid. 
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Eabtkbit  Dm.  regards  the  appellants;  it  being  the  sale  of  their  property,  by 
.  their  tatrix,  on  a  private  contract  or  bargain,  although  ordered 

by  a  decree  of  the  Superior  Court  of  the  territory,  who, 
though  authorized  to  order  such  a  sale,  could  not,  even  if  it 
had  done  it  formally  and  expressly,  dispense  with  its  being 
made  with  all  the  formalities  required  by  law  for  such  sales. 
ParHda,  6,  16,  18.  Id.  5,  5, 4.  Febreroy  3, 3,  §  1.  n.  68,  a.  80. 
Franfoise  vs.  Deltmmde^  8  JMarftn,  625.  Chejneau^s  heirs  vs. 
Saddlery  10  Martin^  726.  LeonartTs  tutor  vs.  Mandeviliej  9 
Martin,  489.    Joyoso  vs.  Gauta,  1  Martin,  JYi  S.  336. 

These  appellees  cannot  avail  themselves  of  the  plea  of 
prescription,  since  the  eldest  of  the  appellants  was  bom  in 
March,  1797,  and  did  not  come  of  age  till  1818:  and  they 
are  residents  of  Vera  Cruz.  A  suit  for  the  land  was  brought 
in  1824,  discontinued,  and  the  present  brought  in  June,  1827. 

The  appellees,  it  is  true,  took  several  bills  of  exceptions  to 
the  evidence  introduced  by  the  appellants  to  establish  the 
period  of  their  respective  births,  t.  e.  copies  of  the  baptismal 
registry.  The  objection  was,  that  it  was  evident  from  these 
copies,  that  the  registry  had  been  mutilated  or  altered. 

The  appellants  had  been  baptized  as  natural  children;  the 

word  ^natural''  appears  to  have  been  erased,  and  the  word 

^legitimate''  written  over  it,  and  a  note  in  the  margin  states 

An  alteration  this  alteration  to  have  been  made  in  pursuance  of  a  decree  of 

in  a  bi^itumal  ' 

registiybyera-  the  vicar  general.  The  decree  was  not  produced,  and  the 
'?natwS"^and  authority  of  the  vicar  general  to  make  it  was  denied, 
writing  over  it  yf^  think  the  objection  was  properly  overruled  by  the 
gitimate,"  liaa  district  judge.  The  registry  was  not  mutilated,  but  altered, 
prayentLiK  the  ^^  ^  part  which  would  have  been  important,  had  the  docu- 
ri^stiy  from  naent  been  offered  to  establish  the  legitimacy  of  the  parties, 
esiabiiih    the  Had  this  been  the  case,  it  might  have  been  proper  to  inquire 

perio  d  of  birthi 

although  the  into  the  manner  in  which  the  alteration  was  made,  and  the 
not  accounted  authority  of  the  officer  who  ordered  it;  but  the  alteration  has 
l«  otherwtoe^tf  ^^  ^ff^ct  in  preventing  the  registry  from  being  used  to  establish 
the  document  the  period  of  the  births  of  the  appellants. 

offered 


were 


to  establish  the      There  was  another  bill  of  exceptions  to  the  introduction 
^^Mir^s.  ^  ofevidence  to  establish  the  marriage  of  the  appellants' parents. 
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and  tbe  titles  of  their  father's  vendors.    These  bills  we  have  Eastbrv  Dm. 

,  rwM.        n     J.  r  AugUlt,    1832. 

not  deemed  necessary  to  examine.     1  ne  nrst  are  oi  no  -^ 

moment,  as  we  do  not  inquire  into  the  legitimacy,  and  the 
latter  are  of  no  weight  in  this  part  of  the  case*  It  is,  there- 
fore, clear,  the  appellants  must  recover  from  these  appellees, 
since  the  title  of  the  former  was  never  legally  divested,  nor 
did  the  latter  acquire  any  by  prescription. 

This  leads  us  to  the  inquiry  into  the  title  of  Nelson's  heirs. 

From  an  examination  of  the  plot  of  surveys  they  have  pro- 
duced and  Fletcher's  deed,  it  appears  that  the  land  they 
claim  is  covered  by  Fletcher's  title.  Their  ancestor  entered 
on  it  in  1809,  and  afterwards  purchased  a  claim  from  Mons, 
on  which  he  or  his  heirs  afterwards  obtained  the  certificate  of 
the  land  commissioners  of  the  United  States. 

As  these  appellees  do  not  claim  mediately  or  immediately 
under  the  appellants'  father,  who  acquired  in  1800,  and  tbe 
possession  of  Nelson  in  1809,  interrupted  the  prescription, 
the  appellants  have  produced  a  notarial  act  of  transaction  duly 
homologated,  by  which  Magdalin  6artier  acquired  the  pre- 
mises in  1797,  her  will,  and  the  sale  of  her  executor  and  heirs* 

These  appellees  took  a  bill  of  exceptions  to  the  opinion  of 
the  District  Court,  who  overruled  their  objections  to  the 
introduction  of  the  will  in  evidence.  These  objections  were 
that, 

1.  It  was  not  shown  that  the  notary  did  complete  the  will, 
without  turning  to  other  acts,  nor  is  it  stated  that  it  was 
written  in  the  words  dictated  by  the  testatrix. 

2.  She  did  not  sign. 

3.  It  does  not  appear  that  it  was  proven,  nor  that  letters 
testamentary  issued. 

We  do  not  think  the  District  Court  erred  in  overruling  these 
objections.  ^ 

If  the  first  objection  has  any  weight,  it  refers  to  a  mere 
relative  nullity,  of  which  the  legal  heirs  could  alone  take 
advantage. 

The  testatrix  declared  she  knew  not  how  to  sign,  and  the 
will  expressly  states  that  the  witnesses  subscribed  it  at  her 
request 
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Sti^l^.'     '^^  ^^  ^^  ^^  authentic  one,  and  required  no  proof.    We 
=s===s=z  are  ignorant  of  any  law  prior  to  the  code  of  1806,  requiring 
'"'^ AL**    l^^**  testamentary  to  issue. 

OT.  The  appellees  took  a  bill  of  exceptions  to  the  introduction 

XT  At.       of  an  extract  of  part  of  the  inventory  of  Magdalin  Cartier,  on 
An  objection  the  grounds  that, 

to  a  will  which 

refers    to    a      1.  The  whole  was  not  produced. 

nXty'lM  ""a^     ^  That  the  document  was  irrehyant  and  nothing  con- 
lone  be  taken  nected  it  with  the  title  pleaded. 

advantage    of  ' 

by  the  legal  3*  That  it  was  not  produced  on  the  demand  of  oyer, 
^wh  th  We  think  the  court  did  not  err.  The  object  was  to  establish 
object  is  to  e»-  that  Certain  property  made  part  of  the  estate,  and  nothing 
certain  proper-  required  the  whole  inventory  to  be  produced  for  this  purpose* 
S  Se  ertatT  '^  *^®  document  be  irrelevant,  some  time  may  have  been 
an  extiactfrom  lost  in  reading  it  to  the  jury.    But  this  is  not  an  evil  that 

the  inventory  r 

b  proper  evi-  we  caa  remedy. 

whole'  "need  ^  ^^  document  was  not  produced  on  Ae  prayer  for  oyer, 
not  be  pro-  Hie  party  might  have  declined  to  answer  till  it  was,  or 
Where  oyer  Am^i^^^  ^  answer  if  the  oyer  was  prayed  after  it  was  filed, 
of  adoenment  The  appellees  further  objected  to  the  introduction  in  evi- 
party  may  de-  dence  of  the  deed  of  sale  of  Cartier's  executor  and  heirs,  on 
ffv^r  until  it  b  ^  ground  that  it  was  not  recorded  in  the  land  office  west  of 
produced,   or  Pearl  Rlver  and  east  of  the  island  at  New-Orleans. 

he  may  amend 

his  answer  if     We  think  the  court  did  not  err  in  admitting  this  deed.    Had 

^yeS^afterU  ^^^  appellees  obtained  a  grant  from  the  United  States,  they 

was  filed.        might,  perhaps,  have  had  their  objection  examined.     1  Mnr. 

Digest,  330.     But  the   commissioner's  certificate  is  not  of 

equal  dignity  with  a  grant,  though  it  may  entitle  the  holder 

Ancient  titles  to  one.    The  objection  is  based  on  an  act  of  Congress  which 

STncr^wh^n'  ^^y  prohibits  the  offering  in  evidence  ancient  titles  where 

not  opposedto  they  are  opposed  to  a  grant  from  the  United  States,  and  the 

a   flrant  firom 

the      United  party  claiming  the  benefit  of  this  provision,  should  bring 

®***''*  himself  strictly  within  it. 

The  objection  to  documents  firom  the  land  office,  as  copies 
of  copies,  relate  to  evidence  to  support  the  title  of  those  6rom 
whom  Magdalin  Cartier  acquired.  As  we  have  not  examined 
their  titles,  we  do  not  notice  the  bill  of  exceptions  thereon* 
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Nelson  purchased  in  1809,  (December)  a  claim  of  Mars,  aI^mS!!^. 
who  had  had  the  land  surveyed  in  the  month  of  June,  pre-  ====== 

FLETCHER 

ceding;  but  Mars^s  sale  being  a  sous  sing  prive^  must  have  fos        ^^  j^, 
his  legal  date,  as  to  third  parties,  that  of  its  registry  (June,      cavw-wr 
1811).     In  November,  1819,  the  commissioners'  certificate       «tal. 

was  obtained  thereon.  h«  "nJ'lTff^cl 

This  title  cannot  prevail  against  the  appellants,   which  against    third 

'^^  ®  ■^'^  parties,  except 

dates  from  1793;  neitner  can   prescription  avail  these  ap-  from  the  date 

pellees.  of  its  registry. 

Of  the  pleas  of  the  parties  called  in  warranty,  but  that  of 
the  curator  of  Clarke's  heirs,  alleging  a  conveyance  from 
the  appellants'  father  to  Canez;  this  is  admitted,  but  the 
appellants  have  met  it  by  producing  Canez's  retrocession  by 
an  authentic  act. 

All  the  appellees  and  Cavalier,  senior,  Boisfontaine,  and  The  possesr 
Nelson,  appear  to  have  holden  in  good  faith,  and  are  entitled  fouh^isentltled 
to  the  value  of  their  improvements.  [?  ^«  ^'"^"^  ^^ 

•  his     improve- 

ments. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  annulled,  avoided,  and 
reversed,  and  that  the  appellants  recover  from  the  appellees 
three  undivided  fourths  of  the  land  in  the  latter's  respective 
possessions;  and  that  the  case  be  remanded,  with  directions 
to  the  District  Court  to  ascertain  whether  any  part  of  the 
consideration  received  by  the  appellants'  mother  went  to  the 
payment  of  any  debt  of  their  father,  which  they  were  bound 
to  pay,  and  whether  any  payment  was  made  by  Clarke  to 
Canez,  which  the  appellants  arelegally  bound  to  reimburse, 
in  whole  or  in  part,  ascertain  the  value  of  their  respective 
improvements  and  their  claim  against  the  parties  called  in 
warranty,  and  give  judgement  accordingly;  and  it  is  ordered, 
that  no  execution  shall  issue  for  the  appellants  till  they  shall 
have  paid  the  value  of  the  improvements,  respectively.  The 
costs  in  both  courts  to  be  paid  by  the  appellees. 
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CASES  IN  THE  SUPREME  COURT 
PoKTBK,  J.,  on  a  rehearing: 

Hie  pnrchaBer  of  minon'  property,  by  private  contract,  will  be  considered  a 
possessor  in  bad  faith. 


Reference  to  a  title  deposited  in  the  oiBce  of  another  notary,  is  not  equal  in 
law  to  a  commanication  of  that  title  to  the  vendee;  nor  is  the  means  afforded 
by  the  reference  equivalent  to  actual  knowledge,  which  will  alone  destroy 
good  faith. 

Ck>od  &ith  is  always  presumed  nntU  the  contrary  be  shown,  and  that  pve* 
sumption  is  not  destroyed  by  proving  that  the  vendee  had  the  means  of 
obtaining  knowledge  of  the  defect  in  his  title. 

Reference  to  the  title  deeds  in  another  notarial  oAce,  repels  the  prpfumption 
that,  as  accesaories  to  the  thing  sold,  they  were  delivered  to  the  parties. 

The  widow  and  heirs  of  Nelson,  who  claim  under  a 
purchase  from  one  Mars  in  the  year  1809,  and  a  subsequent 
confirmation  of  their  title  by  the  government  of  the  United 
States,  obtained  a  rehearing  in  order  that  we  might  more 
fully  examine  whether  the  title  of  the  plaintiffi  covered  the 
premises  possessed  by  these  defendants.  The  plaintiffi  have 
also  been  heard  on  a  demand  made  by  them  for  a  revision 
of  that  part  of  our  former  judgement,  which  considered  the 
defendants  as  possessors  in  good  faith. 

The  petition  for  a  rehearing  on  the  part  of  the  heirs  of 
Nelson,  as  well  as  the  argument  at  bar  seemed  to  concede, 
what  indeed  wittiout  such  admission  must  have  been  so 
decided,  that  the  original  title  to  Beau  Regard  under  which 
the  plaintiffi  claim,  embraces  the  locus  in  quo.  But  it  was 
contended,  that  the  title  to  the  whole  tract  conceded  to  the 
grantee  by  the  Spanish  government,  is  not  vested  in  the 
plaintiffi. 

The  original  title  to  Beau  Regard  is  for  twenty  arpents 
firont,  bounded  on  one  side  by  the  Bayou  Manchac,  and  on 
the  other  by  lands  of  Juan  Fitzpatrick. 

A  few  months  after  the  date  of  this  grant,  the  grantee 
appUed  for,  and  obtained  a  concession  for  an  additional  forty 
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arpents  in  depih.  Ijinir  behind  that  first  conceded.     The  Basterv  Dis. 
boundanes  given  in  this  title  are,  lands  of  Bouligny  on  one  — 

side,  and  cm  the  other,  those  of  Fitzpatrick. 

At  the  deadi  of  Bean  Regard  the  property  was  inventoried 
under  this  description,  ^Seventeen  arpents  in  iront  more  or 
less  with  the  ordinary  depth,  on  which  a  fort  belonging  to 
his  majesty  is  erected.'^ 

Subsequently  a  transaction  took  place  between  a  certain 
Madame  Cartier,  and  the  widow  of  the  deceased,  by  which 
the  property  inventoried  as  his  estate,  was  transferred  to  the 
former. 

Cartier  made  a  last  will  and  testament,  by  which  she 
instituted  her  sons  Elias  and  Jean  Babtiste  Beau  Regard, 
her  executors,  and  at  the  same  time  bequeathed  to  them,  and 
to  the  children  of  another  son  deceased,  and  to  the  children  of 
a  dau^ter  also  deceased,  all  the  property  of  which  she  died 
possessed. 

The  sale  to  the  ancestor  of  the  plaintifis,  appears  to  have 
been  made  by  the  executors  of  Cartier,  by  the  widow  of  her 
deceased  son,  and  by  the  surviving  husband  of  her  daughter* 
also  deceased.  The  two  last  mentioned  most  probably  acted 
for  their  minor  children,  though  the  act  speaks  of  them  as 
selling  in  their  own  right.  The  property  is  described  as 
containing  ^eight  arpents  of  land  in  front  by  the  depth  of 
eighty  or  more,  bounded  on  one  side  by  the  old  town  of 
Manchac,  and  on  the  other  by  lands  of  Madame  Hys^i.'^ 
At  the  close  of  the  instrument  and  before  signing,  the 
vendors  declare,  that  it  comprehends  all  the  lands  behind 
those  mentioned  in  virtue  of  the  purchase  made  of  them  by 
Louis  Toutant  Beau  Regard,  through  his  mother  Madeline 
Cartier,  from  Captain  Marlin  Sulcedo,  deceased. 

In  a  sale  made  by  Fletcher  to  one  Canez,  the  property  is 
described  as  containing  eight  arpents  in  front  by  the  depth 
of  eighty.  Canez  failing  to  pay  the  purchase  money,  retrans- 
ferred  the  land  to  the  plaintifis,  as  heirs  of  Fletcher  deceased, 
and  the  same  description  is  given  of  it,  eight  arpents  in  front 
by  the  depth  of  eighty. 
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But  in  the  sale  from  the  widow  of  Fletcher  to  Clarice,  a 
designation  of  the  quantity  sold  is  found  totally  at  variance 
with  that  given  in  the  conveyances  under  which  her  husband 
had  acquired  it.  The  land  is  stated  to  have  not  eight,  but 
twenty-eight  arpents  in  front,  with  eighty,  more  or  less,  in 
depth;  and  to  be  bounded  on  one  side  by  the  town  of 
Mauchac,  and  on  the  other  by  the  lands  of  Ms*  Pauchon* 

The  plaintiffi  must  show  tide  to  the  premises.  The 
concession  for  twenty  arpents  called  tor  the  Bayou  Manchac  as 
the  lower  boundary.  The  sale  from  the  representatives  of 
Cartier  to  the  ancestors  of  the  petitioners,  conveys  eight 
arpents  in  front,  bounded  below  by  the  town  of  Manchac« 
This  town  of  Manchac  is  proved  in  evidence  to  have  extended 
four  arpents  above  the  fort,  and  the  fort  is  shown  to  have 
had  an  extent  from  four  to  six  superficial  arpents.  In  what- 
ever way  then  the  act  is  considered,  the  terms  used  in  it  did 
not  convey  to  Fletcher,  the  land  possessed  by  the  heirs  of 
Nelson.  If  we  take  the  designation  of  quantity,  we  find  he 
only  purchased  eight  arpents  in  front,  instead  o{  twenty, 
which  his  heirs  now  claim.  And  if  we  admit  that  the  boun- 
daries given,  control  the  enumeration  of  quantity,  as  they 
ought  to  do,  still  these  boundaries  do  not  give  a  front  of 
twenty,  but  of  fourteen  arpents.  We  can  discover  nothing 
in  the  conveyances,  which  would  authorize  us  to  give  tiie 
plaintifis  land  beyond  these  boundaries.  It  is  possible  the 
heirs  of  Cartier  intended  to  sell  all  the  land  to  Fletcher, 
indeed  it  is  probable  they  did,  but  assuredly  they  have  not 
done  so.  The  act  itself  contains  no  such  declaration.  It 
states  the  sale  of  eight  arpents  in  front  with  the  depth  of 
eighty,  which  they  inherited  from  their  ancester,  terms 
which  would  be  satisfied  by  a  sale  of  a  part,  as  well  as  of  the 
whole  of  the  tract. 

We,  therefore,  think  the  plaintiffs  are  not  entitled  to  recover 
against  the  heirs  of  Nelson,  whose  title  does  not  extend  beyond 
the  old  town  of  Manchac,  by  which  the  plaintifis  are  bounded. 

The  next  Question  relates  to  the  good  faith. 
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The  mother  of  the  plaintifls  sold  by  private  act  to  Daniel  Eastern  Dm. 
Clarke.     ThiB  mode  of  alienating  minors'  property  is  pro-  = 

faibited  by  law;  he  was,  therefore,  a  possessor  in  bad  faith.         '"^VIT** 

On  the  nxth  March,  1811,  Clarke  sold  to  Bois  Fontanes  ««. 

the  one-half  of  the  land  lying  at  Maachac,  which  he  had  ac-       £t  al. 
quired  by  act  passed  before  Pedro  Pedescleaux,  on  the  23d     The  purcha- 

^  •;         JJ  ser  of  minors' 

Jane,  lw6.     This  sale  contains  the  usual  clauses  of  warranty,  property     by 

The  first  of  August,  1816,  the  executors  of  Clarke  sold,  with  SJcf^^viirbe" 

warranty,  to  Camalier  Pere  the  other  half,  and  gavOy  verbaHm,  considewjd    a 

possessor      m 

the  same  reference  for  Clarke's  title,  with  that  contained  in  bad  faith, 
the  act  toBoisfontanes,  which  has  been  just  set  out. 

The  sale  from  liiese  persons  to  those  now  in  possession,  all 
admit  of  the  same  remark.  In  the  deeds  of  conveyance  it  is 
stated  the  vendors  acquired  ihem  by  purchase  from  Clarke, 
or  his  executors,  and  reference  is  given  to  the  date  of  the 
sale,  and  to  the  office  of  the  notary  where  it  was  passed. 

The  titles  under  which  the  defendants  claim  are  what  the  Reference  to 
law  denominates  just  titles,  and  the  possessors  must  be  con-  ted  in  the  of- 
sidered  in  good  faith,  unless  the  reference  in  the  deeds  of  nota^*u°  not 
sale,  to  the  title  under  which  the  conveyance  is  made,  destroys  ^q"** »"  l*^  to 

"^  1        *  communica- 

that  good  faith.     The  question  which  the  argument  at  bar  tion  of  that  ti- 
presents,  may  be  considered  in  two  points  of  view.    First,  is  dee,^nor*i8The 
the  reference  to  a  title  deposited  in  the  office  of  anotiier  ™^^*  ^^' 
notary,  equal  in  law  to  a  communication  to  the  vendee  of  that  ference  equiv- 
title,  or,  in  other  words,  does  it  create  such  a  presumption  knowledge 
juris  et  de  jure  of  a  knowledge  of  its  contents,  as  that  other  J^^^  dT'^tnT 
proof  of  the  &ct  is  superfluous,  and  evidence  cannot  be  good  faith, 
received  against  it?    We  think  not.     Nothing  of  that  kind 
has  been  shown,  and  we  know  of  no  such  presumption  in  our 
law.     If  this  be  true,  the  second  aspect  under  which  the 
subject  should  be  considered  is,  whether  the  means  of  obtaining 
knowledge  afibrded  by  the  reference,  be  equivalent  to  actual 
knowledge?    We  are  not  prepared  to  say  so;  because  that 
reference  may  not  be  followed  up  by  examination  of  the  title; 
the  knowledge  of  the  defect  of  title  is  not  in  fact  acquired, 
and  nothing  but  actual  knowledge  will  destroy  the  good  faith. 
When  the  title  under  which  the  vendor  sells,  is  shovm  to  the 
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^^*"".5^  barer,  or  ddivered  to  him,  at  he  declares  in  the  act  he  is 
■  acquainted  with  it,  the  defects  of  that  title  are,  of  coane, 

known  to  him;  bat  unless  a  reference  to  the  pUce  where  that 
Of.         title  can  be  found,  be  equivalent,  in  law,  to  an  actual  exhi- 

CAVBE.IKR 

]ET  AL.  bition  of  it,  we  cannot  presume  in  point  of  fact,  the  knowledge 
was  obtained.  The  well  established  rule  being,  as  we  under- 
Good  fahh  stand,  that  good  faith  is  always  presumed,  until  the  contrary 
ramedT^'iuitil  ^  shown.  That  presumption  is  not  destroyed,  in  our  judges 
uTsh  ^''^^  ment,  by  proving  that  the  vendee  had  the  means  of  obtaining 
that  pratamp-  knowledge  of  the  defect  in  his  title.  This  would  be  saying, 
strayed  by  that  negligence  in  not  making  himself  acquainted  with  the 
^▼^^had  ^^^  ^^  equivalent  to  an  ignorance  of  law,  when  the  fact 
the  meant  of  was  brought  home  to  him* 

knowle^  of  It  has  been  argued  that  the  title  deeds  are  considered  as 
Us  uue^^^  ^  accessories  to  the  thing  sold,  and  must  be  presumed  to  be 
Reference  to  delivered.  But  this  presumption  is  repelled  in  the  present 
inufoth^^o!  ^^^^^  ^7  ^  reference  to  the  title  in  another  notarial  office,  a 
tariai  ofllce,  reference  which  would  have  been  vain  and  useless,  if  the 
sumption  that  title  itself  had  been  delivered* 

to  thr'^Tng  Authorities  have  been  read  from  the  English  books,  which 
deKvw«5^*to  ^P'*^  knowledge  to  a  buyer  of  any  incumbrance,  created 
the  parties,  by  titles  to  which  he  may  be  referred  by  the  actof  conveyance 
under  which  he  acquires  the  property.  These  decisions  are 
not  binding  on  us,  and  the  reasons  on  which  they  rest  do  not 
recommend  themselves  to  our  adoption.  They  establish  a 
presumption,  we  believe,  totally  opposed  to  the  mode  of  trans- 
acting business  in  this  country.  In  the  greater  number  of 
instances  we  understand  the  fact  to  be,  that  a  buyer  who 
purchases  with  warranty,  does  not  examine  all  the  previous 
titles.  He  is  in  general  content  with  that  which  the  vendor 
professes  to  sell,  and  with  his  guarantee. 

The  case  decided  in  2  Martinis  Rqxnrts^M  5. 618,  does  not 
impugn  the  principles  just  laid  down.  That  was  an  action 
in  warranty,  founded  on  an  allegation  that  the  vendor  had 
concealed  a  fact  which  it  was  important  the  vendee  should 
know,  id  er/,  the  existence  of  a  mortgage  on  the  premises. 
The  court  held  that  the  reference  in  the  act  of  sale  to  the 
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FLZTCHER 

ET  AL. 

VS. 

CAVELIEE 
ZT  AL. 


Tendee  of  the  title  under  which  the  yendor  had  acquired,  in  EASTsiur  Dn. 
which  title  express  mention  was  made  of  fliis  mortgage,  dia-  .1 

proyed  such  an  allegation,  and  exculpated  the  yendor  from 
the  charge  of  concealment.  This  decision  was  correct, 
because  the  means  a£R>rded  of  knowledge  by  express  re- 
ference, fairly  rebutted  any  such  intention.  But  here  we  are 
required  to  say,  that  the  means  afibrded  to  obtain  knowledge 
not  only  destroyed  a  recourse  founded  on  an  alleged  con- 
cealment, but  is  equiyalent  to  actual  knowledge.  Things 
quite  different.  In  the  one  case,  the  means  expressly  giyen 
of  acquiring  information,  repelled  the  charge  of  concealing 
the  fact;  and  whether  the  yendee  followed  it  up  by  inquiry 
or  not;  the  yendor  could  not  be  said  to  haye  acted  in  bad 
fidth,  and  here,  unless  the  yendee  followed  up  the  reference 
by  an  examination  of  the  title,  he  had  not  the  knowledge, 
and  was  not  in  bad  faith. 

It  is  said  that  the  heirs  of  Clarke  haye  been  brought  in 
as  warrantors;  that  he  was  in  bad  faith,  and  that  the  question 
should  be  examined  in  relation  to  him  alone. 

The  original  defendants  are  the  persons  upon  whom  the 
judgement  of  this  court  must  first  bear.  If  ttiey  were  not  in 
bad  faith,  they  cannot  be  mulcted  for  that  of  their  yendor. 
If  the  sins  of  the  warrantor  were  to  be  yisited  upon  those 
who  call  him  into  court,  the  resort  against  the  former  would 
oflen  work  an  injury  to  those  to  whom  the  law  presents  it  as 
a  benefit;  for,  after  haying  paid  for  his  misdeeds,  his  insol- 
yency  might  defeat  tiieir  indemnity. 


Our  former  judgement,  therefore,  remains  untouched, 
except  so  far  as  it  concerns  Nelson's  heirs,  and  as  to  them,  it 
is  ordered,  adjudged,  and  decreed,  that  there  be  judgement 
against  the  plaintiffs,  with  costs  in  both  courts. 


Cuvillier  and  Mazereau,  for  appellant8» 
Jtforeati,  Turner^  and  Morgan^  for  appeellees; 
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SMITH  v$.  NOLAND. 

APPSAL  FBOK  THJB  COUST  OF  PK0BATX8  OF  BAST  FXI.ICIA1IA. 

The  appellee  mutt  be  cited  to  api>ear  before  the  court  of  appeal  at  its  next 
tenn,  if  there  be  flttAoient  time. 

This  case  presexits  only  a  question  of  practice,  and  the 
facts  are  fuUy  set  forth  in  the  opinion  of  the  court,  delivered 
by  Mathews,  J. 


The  counsel  for  the  appellees,  (the  plaintiff  and  inter- 
pleader) moves  to  have  this  appeal  dismissed  on  two  grounds. 
L  Because  it  was  not  made  returnable  to  the  next  term  of 
the  Supreme  Court  after  the  appeal  was  granted.  2,  Because 
the  judgement,  which  is  a  decree  ordering  the  partition  of  pro> 
perty,  is  not  final  until  the  partition  be  made  and  homolo- 
gated, and  consequently  not  appealable  from. 

In  support  of  the  first  ground,  on  which  the  dismissal  is 
claimed,  reference  is  made  to  the  order  granting  the  appeal, 
to  the  appeal  bond,  and  to  the  term  of  the  Supreme  Court 
at  which  the  appeal  was  made  returnable.  The  order  for 
the  appeal  seems  to  have  been  made  on  the  ninth  of  Jan- 
uary, 1832;  the  date  of  the  bond  is  the  13th  of  February, 
of  the  same  year,  and  the  appeal  is  made  returnable  to  the 
April  term,  &c.  The  citation  necessarily  conforms  with  the 
.    ^t *£?*'■  return  day.     The  58Sd  article  of  the  Cock  of  Practice  is  impe- 

lee  must  be  ci-  ■'  j  j  r 

ted  to  appear  mtive,  that  an  appellee  must  be  cited  to  appear  before  the 

before        the  ./»     i  ^  /«•   . 

court  of  appeal  court  of  appeal,  at  its  next  term,  u  there  be  suflicient 

at  its  next  term  x*^^^    ju^ 
iftherebesuf-*™^*^^- 

ficient  time.  Now,  if  we, assume  either  the  date  of  the  order  granting 
the  appeal,  or  that  of  the  bond,  the  appellant  had  time 
sufficient  to  cause  the  appellees  to  be  cited  to  appear  at  the 
March  term  of  the  appellate  court.  The  appeal  in  the 
present  case  was,  therefore,  not  taken  according  to  law, 
and  must  be  dismissed.     This  view  of  the  cause  renders  it 
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neceasaiy  to  examine  tJbe  second  groond  relied  on  by  die  EAmwi  Dm. 

««  ^*^k'*#»>  a  www* 

appellees*  - 

CHATS A VI 
XT  AL. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  this  v 

appeal  be  diBmissed,  at  the  cost  of  appellant. 

Turner^  for  appellant.    Andrews^  for  i^pdlee. 
Ltxwson^  for  interpleader. 


CHAVEAUX  ET  AL.  w.  HAGAN  ET  AL, 

APPKAL  PBOM  THS  COURT  OF  THS  FIKST  PUTUCT. 

A  creditor  of  several  debtors  in  toHdOf  who  has  received  a  dividend  from  the 
estate  of  one  of  them,  can  only  claim  from  the  estate  of  the  others  the 
amount  due,  after  deducting  the  payment  made. 

The  principle  laid  down   in  the  case  of  Armor  vs.  his 
Creditors,  2d  Lou.  Reports,  376,  aiBnned  in  this  case. 

Martin,  J.,  deUvei^ed  the  opinion  of  the  court. 

The  same  individuals  having  been  appointed  syndics  of 
the  creditors  of  each  of  these  insolvents,  and  by  deliberations 
of  the  creditors  of  each  estate  respectively,  it  was  directed  that 
the  purchasers  at  the  sale  might  pay  such  a  proportion 
of  their  respective  bids,  as  the  syndics  might  agree  to,  in 
notes  of  the  insolvents,  or  notes  endorsed  by  them  respectively^ 
giving  bonds,  with  security,  to  refund,  in  case  the  dividends 
that  might  be  declared  on  such  notes  should  be  less  than  the 
sum  thus  accepted  by  the  syndics,  in  discharge  of  the  price 
of  property  thus  purchased.     The  defendants  were  the 

S6 
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^uetM'^^  sureties ofRall, a porchaser, being tKMind Joliitly aad severally 

with  their  principal;  and  the  plaintiffi  are  appeUants  from 

cHAVETux    the  judgement,  which  settled  the  amount  of  the  defendant's 

V8.         responsibility. 

tf^GAN  ET  At.      ^1^^  piaintiffi  contended  that  Hall  had  paid  for  his  punjiases 

in  notes,  on  which  each  of  the  insolvents  wa^  bound,  either 

as  drawer  or  endorser*««««*«»*«*««.*M«*«««»«**«***«»**«***M*|(15,610  00 

On  which  his  dividend  amounted  to».«*»*M*.^«**«    2,799  87 


Leaving  a  balance  of....«...........«.....*................«  13,810  13 

Which  was  to  be  carried  to  the  debit  of  Rel- 
lieux's  account,  and  to  which  was  added  the 
amount  of  the  notes  of  Rellieux  paid  in  by  Hall,  u  e.  34,640  00 


47,450  13 


Allowing  Hall  credit  for  a  dividend  declared  on 
Rellieux^s  estate  of  66,1  0  per  cent,  amounting  to   31,323  77 
Addingthereto  the  dividend  on  Chaveaux's  estate,  2,799  87 


34,123  64 
Judgement  was  therefore  claimed  for*........*.......    6,076  36 

HalFs  purchases  amounting  to  ••••.•.•.••.......•.•••  $40,200  00 

The  plaintifis,  therefore,  complained  of  the  judgement, 
which  was  for  four  thousand  four  hundred  and  forty  dollars  and 
forty-two  cents. 

The  defendants  contended  that  their  principal  ought  to 
have  been  placed  on  the  tableau  of  Rellieux^s  estate  for  the 
whole  amount  of  the  notes  on  which  the  insolvents'  names 
appear,  u  e.  fifteen  thousand  six  hundred  and  ten  dollars, 
without  any  deduction  of  the  dividend  allowed  him  by 
tiJhaveaux's  syndics.  These  pretensions  are  resisted  by  the 
piaintiffi,  because  the  matter  is  res  judicata^  the  tableau 
having  been  homologated,  and  on  the  merits  they  rely  on 
our  decision  in  the  case  of  Armor  vs.  his  Creditors j  Ud  Lou. 
Rep.  376. 
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TbecoQiisel  for  tiie  defendants  baa  replied  tbtit  the  plea  Eaatern  Dis. 

At^ustf  1632. 

of  ru  judicaUh  caanot  be  exposed  to  them*    They  coye-  = 

nanted  with  the  syodics  that  their  principal  or  they,  should     ^^^^J^^ 
pay  whatever  deficiency  would  really  exkt:  they  were  not      hickky. 
parties   to   the   proceedings  of  either  of  the  insolvents    ^  creditor  of 
against  his  creditorsrespectively.   The  tableaux  therefore,  are  several  debtors 
not  bindiBg  €»  them,  and  if  these  were  not  regularly  made  has    received 
ont,  tbey  are  at  the  risk  of  the  syndics.  from  th^estete 

It  is  useless  to  examine  the  objection  on  the  ground  of  of  one  of  them, 

"^  ^  can  only  claim 

reg  judicaJku  This  case  cannot  be  distingoished  from  that  from  the  estate 
of  Armor  vs.  his  Creditors^  above  cited.  The  dividend  paid  the  amount 
by  Ae  syndics  of  Chaveaux  mast  avail  the  creditors  of  juctiM  ^"^  th^e 
Rellteux,  because  it  extinguished  part  of-  these  insolvents'  payment  made 
debts. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  annulled,  iavoided,  and 
reversed,  and  that  there  be  judgement  for  the  plaintiffi  for 
the  sum  of  six  thousand  and  seventy-six  dollars  and  thirty- 
six  cents,  with  interest  from  the  judicial  demand,  with  costs 
in  both  courts. 

JMSzmfmy,  for  appellants.    Pierce^  for  appellees. 


JOHNSTON  vs.  HICKEY.  4L~^l 

46    288; 

APPEAL  FROM  TRS  COVRT  OP  THE  THIRD  m»TR10T.  |l05    TOS^ 

For  the  pnrpOM  of  deciding  on  a  motion  to  dissolve  an  ii^anction,  the  facts 
alleged  in  the  petition  on  which  it  is  obtained,  are  taken  as  true,  but  may 
be  controverted  in  an  answer  on  the  merits,  if  such  motion  does  not 
prevail. 

On  the  second  of  April,  }830,  the  defendant  and  appellee 
g;ave  notice  to  the  plaintiff  that  be  bad  obtained  an  order  of 
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^'^Ti^''  sdnire  and  sale  of  tiie  lands  sold  by  him  to  the  plaintiff,  to 
I  enforce  the  payment  of  nine  hnndred  and  seyentj-two  dollars, 
joH»8Toir  beJQg  ti^  instalment  doe  on  the  first  of  March,  1830,  on  the 
HicKBT.  price  stipulated  for  the  purchase  of  the  one  undivided  half  of 
two  tracts  of  land  sold  bj  defendant  to  plaintiff.  On  the 
eighth  of  April,  1830,  the  plaintiff  petitioned  for  and  obtained 
anr  injunction  on  the  following  grounds:  1.  That  on  the  fifth 
June,  1827,  the  defendant  sold  him  the  undivided  half  of 
two  tracts  of  land  for  which  he  was  to  pay  the  sum  of  four 
thousand  eight  hundred  and  sixty  dollars  in  five  equal  annual 
instalments.  2.  That  the  defendant  bad  instituted  a  suit 
against  him  upon  two  of  the  instalments,  and  that,  in  that 
suit  the  whole  contract  was  put  at  issue  upon  certain  grounds 
which  he  believed  to  be  tenable;  that,  therefore,  the  subject 
matter  of  the  present  contest  is  pending  in  another  action  in 
the  same  court. 

The  petition  further  alleged  that  the  same  grounds  of 
defence  set  up  by  him,  in  the  case  above  referred  to,  be 
presents  and  makes  to  the  present  apptication,  and  insists  that 
they  ought  to  be  consolidated  and  put  together;  that  there  was 
a  deficiency  of  more  than  one-twentieth  part  of  the  whole 
quantity  of  land  sold  to  him,  and  that  he  had  large  claims 
against  the  defendant,  now  in  suit,  in  the  case  aforesaid. 

The  injunction  was  afterwards  dissolved,  on  motion,  and 
the  plaintiff  appealed. 

Turner  and  Brunotj  for  appellant,  urged: 

That  the  petition  bad  sufficient  allegations  to  warrant  the 
injunction. 

Morgan^  corUra^  contended: 

1.  That  injunction  was  not  the  proper  remedy,  no  pro* 
%               vision  of  the  code  warranting  it  in  such  a  case. 

2.  No  injunction  can  issue  to  restrain  executory  process 
unless  for  one  of  the  reasons  assigned  in  arHcles  738-^9,  C*  P» 
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3.  The  reference  to  another  suit  is  not  a  clear  and  concise  Eastxrn  Du. 

Augustf  1839. 

statement  of  the  object  of  the  plaintiff's  demand.  C.  Praciice^  ^ 

172—5  JOHNSTOV 

98. 
UlCKXT. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

In  this  case  the  plaintiff  obtained  an  injunction  against  an 
order  of  seizure  and  sale,  which  was  about  to  issue  against 
his  property  at  the  instance  of  the  defendant.  The  petition 
for  the  injunction  has  reference  to  a  suit  pending  between 
these  parties  in  relation  to  part  of  the  same  contract  on  which 
the  order  of  seizure  is  claimed  in  the  present  case,  and  re- 
ference is  made  to  the  answer  in  that  suit,  to  ascertain  some 
of  the  facts  relied  on  to  obtain  the  injunction  in  the  present. 
The  plaintiff  also  aUeges  a  deficiency  of  more  than  one- 
twentieth  in  the  quantity  of  land  sold  to  him  by  the  de^ 
fendant;  to  recover  the  payment  of  the  price  of  which  the 
order  of  seizure  was  claimed. 

The  injunction  which  was  granted,  was  afterwards  dis- 
solved, on  motion;  and  from  the  decree  of  dissolution  the 
plaintiff  appealed. 

For  the  purpose  of  deciding  on  a  motion  to  dissolve  an  ^^^^f^ 
injunction,  the  facts  alleged  in  the  petition  on  which  it  is  ding  on  a  mo- 
obtained,  are  taken  as  true,  but  afterwards  may  be  contro-  ^''iln^Dcticm 

verted  in  an  answer  on  the  merits,  if  such  motion  does  not  the  facts  alleg- 
ed in  the  peu- 
prevail.    We  are  of  opinion  that  the  facts  alleged  in  the  tion  on  which 

present  case,  ought  to  have  been  considered  by  the  court  are"taken°*M 
below  as  sufficient  to  sustain  the  injunction  until  the  cause  <">«'  ^^  ^^7 

...  be  controvert- 

could  be  heard  and  determined  on  its  merits.  ^      ed  in  an  an- 

swer on    the 
merits,  if  such 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the  not  prevaa.*^ 
judgement  of  the  District  Court  be  annulled,  avoided,  and 
reversed,  and  the  cause  sent  back  to  be  proceeded  in  ac- 
cording to  law;  the  appellee  to  pay  costs  of  the  appeal. 


Eastcbh  Dis. 
August,  1832. 

class's  hiirs 
chiuit's 

CHURCH. 


CASES  IN  THE  SUPREME  COURT 

CLARK'S  HEIRS  er.  CHRIST'S  CHURCH. 

APPRAL  FROM  THE  COURT  OF  THE   FIRST    DISTRICT,  THR  JUDGE  OF   THE  CRIH' 

IVAL  COURT   PRESIDINO. 

U  land  be  alienated  for  a  perpetaal  rent,  on  the  fallare  of  payment,  by  which 
ihe  alienee  is  to  loee  all  hif  rights  to  the  prBinisetf  and  may  be  eipelled  on 
the  simple  order  of  a  jndge  obtained  on  the  oath  ef  the  alienor,  and  the 
latter  on  tiie  failnre  of  the  former  (the  premises  being  Taeant  and  nnoccn- 
pted)  enter  with  hu  knowledge  and  without  his  opposition  on  certain 
conditions  with  which  the  alienor  afterwnrdi  complies,  the  tide  ef  the 
alienee  is  thereby  (Uvested. 

The  facts  are  stated  in  the  opinion  of  the  courts  delivered 
by  Mabun,  J. 

The  defendants  are  appellants  of  a  judgement  by  which  the 
plaintiffi  have  recovered  two  lots  of  ground  in  the  poesession 
of  the  former. 

In  1810,  the  premises,  which  were  then  part  of  the 
commons  of  the  city  of  New-Orleans,  were  adjudicated  to 
Clark,  the  husband  of  one  of  the  plaintiffs  and  the  father  of 
the  others,  on  a  perpetual  and  annual  ground  rent,  payable 
quarter  yearly. 

By  a  special  clause  in  the  deed,  it  was  agreed,  that  if  Clark 
should  fail  to  pay  two  consecutive  instalments  of  the  r^it,  he 
should  lose  all  his  rights  to  the  premises,  and  might  be  expelled 
therefrom  on  the  simple  order  of  a  judge  obtained  on  the 
oath  of  the  mayor. 

Clark  paid  the  rent  which  became  due  during  the  first 
year,  t.  e.  up  to  the  38th  of  August,  1811.  In  1813,  he 
was  sued  for  the  arrearages  then  due,  but  died  in  I8I4, 
before  judgement,  which  was  obtained  against  his  estate 
in  1815. 

The  sale  of  his  property  was  not  equal  to  the  rent  arrear, 
and  his  estate  was  insolvent.  Duplessis,  the  under  tutor  of 
the  children,  and  who  was  aiding  the  widow  in  the  afiairs  of 
the  estate,  applied  in  her  behalf  to  the  corporation,  oflering  ^ 
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retrocession  of  Ibe  lots,  if  the  claim  against  the  estate  was  5ilJriw^"i^ 
released*    The  proposal  was  accepted,  and  the  counsel  audio-  = 

rized  tiie  major,  on  receiving  the  retrocession,  to  convey  the  *'''^*"^""** 
premises  to  flie  defendants,  who  were  desirous  of  purchasing      chribt's 
them* 

A  deed  was  accordingly  prepared,  in  which  the  widow,  in 
her  own  rights  and  as  tutrix  of  the  children,  and  Dn{rie8sis, 
the  under  tutor,  intervened  for  the  purpose  of  executing  the 
retrocession,  and  the  premises,  were  conveyed  to  Hie  defen- 
dants, but  this  instrument  never  received  its  completion  by 
ihe  signature  of  the  widow* 

The  defendants  entered  upon  and  improved  the  lots,  and 
had  a  peaceable  and  uninterrupted  possession  during  fifteen 
years,  to  the  inception  of  the  present  suit. 

It  is  contended  for  them  that  Clark  was  divested  of  his 
title,  ipsofacto^  by  his  failure  of  two  instalments  of  the  rents; 
&at  thereon  the  corporation  had  a  right  to,  and  did  enter 
on  the  lots,  and  the  defendants  having  acquired  its  rights, 
are  entitled  to  retmn  the  premises* 

On  the  part  of  the  plaintifis,  it  is  urged  the  title  was  not 
^0  Jhcto  divested,  but  subject  to  be  so  by  a  judgement  or  at 
least  an  entry  authorized  by  a  judge's  order* 

On  this  question  of  law,  the  parties  are  at  issue,  and  it 
forms  the  sole  object  of  our  consideration. 

The  defendant's  counsel  has  said  that,  although  the  words 
ttcede"  and  ^sell,''  are  used  in  the  deed  to  Clark,  yet  the 
contract  was  merely  a  lease  on  a  perpetual  rent*  ParHda^ 
5,  8,  36*     Febrera^  addiscionado^  1 9  8,  §  1,  p*  4* 

A  contract  of  bail  H  rente  partakes  of  the  nature  of  the 
contract  of  sale,  and  that  of  the  contract  of  lease;  it  is 
translative  of  property,  and  the  rent  is,  essentially  redeem- 
able.    Paihier  on  ^Bail  d  RenU^p.  1,  3* 

In  the  5th  Partida,  already  cited,  it  is  said  that,  if  the 
creditor  of  the  rent  be  a  religious  corporation,  and  the  rent 
be  in  arrear  for  two  years,  or  if  it  be  a  lay  one,  and  the  rent 
be  in  arrear  for  three  years,  a  re-entry  may  take  place 
without  any  authority  from  the  judge*  The  Recopilacion  au 
las  leges  de  Costilla^  15,  5,  1,  has  a  like  provision   on  the 


perpetual  rem,  •*'»'^?  -x.^-.*— .^'»*  »•«.  .w.u.^^.  «a5u«'»  ••  «'• 

OD  the  failiue  jtate  thifl^  Clark  submitted,  in  case 

of  payment  by  ^  ^ 

which  the  a-  without  a  regular  suit,  u  e.  upon  th 
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Eastkrii  Uu.  failure  of  the  payment  of  the  rent;  che  oa^  la  heudred  in. 

August,  1833.  .  . 

_  comtsio. 

CLABK*8  HBiM      GregoHO  Lopcz,  in  his  Commentary  on  the  5th  Partida, 
chbist'i      says  the  creditor  of  flie  rent  may  enter  of  his  own  authority 
cKuxcK.      ^^^  without  the  order  of  a  judge;  but  if  he  be  resisted, 
he  must  apply  to  Hie  judge.    Febrero  is,  however,  of  a  dif- 
ferent opinion. 

When  the  opinions  of  commentators  cannot  be  reconciled, 
they  must  be  rejected,  and  we  are  to  seek  the  intention 
of  the  legislator  in  the  words  which  he  has  used.  In  the 
present  case,  we  have,  also,  the  intention  of  the  contracting 
parties. 

Clark,  on  failing  to  pay  two  consecutive  instalments,  was 
If  land  be  to  lose  all  his  rights  under  the  deed;  the  corporation,  there- 
pe'^tuairent^  ^^^9  resumed  its  former  right,  t.  c.  that  .of  entry.    To  facil- 

he  resisted,  to  be  expelled 
the  order  of  the  judge  to  be 
all  his  rights  to  obtained,  without  a  citation,  on  the  simple  oath  of  the  mayor, 

Md  my"^  b2  ^^^  *^®  ^^^^  *^^  ^^^  "^  ^^'^^  ^^  *^^  months.  But  the 
eipeiied     od  lots  were  vacant,  unimproved  and  unoccupied.    The  represen- 

the  simple  or-        •  ^-^ 

der  of  a  tatives  of  Clark  made  no  opposition  to  the  entry;  on  the 
on  fhe  oath  of  contrary,  as  far  as  the  evidence  goes,  assented  thereto,  on 
***®j  ..-**'f^'''  certain  conditions,  which  were  complied  with.    The  cor- 

and  the  latter  '^ 

on  the  failure  poration  entered  and  conveyed  the  premises  to  the  defendants, 
(the  ^oremiMs      '^^^  Ti^i  of  entry,  which  had  been  stipulated  for,  wa& 
^'nd  ^   ^c^-  recognised  by  law  as  a  consequence  of  the  failure  of  the 
pied,)     enter  debtors  to  pay  the  rent  according  to  the  statutes  of  Spain 
ledge  and  with-  ill  force  at  the  period  of  the  adjudication,  and  that  of  the 

outhisopposi.    ^ 

tionon  certain  ^"*  J' 

conditions 

with  whichthe       *     .       i         - 

alienor  after-  It  IS,  therefore,  ordered,  adjudged  and  decreed,  that  the 
^?es,*the^titie  judgement  of  the  District  Court  be  annulled,  avoided,  and 

t  ther^b^^dT-  ^^^^"^»  ^^^  ***  ^^^^  ^^  judgement  for  the  defendants, 
\'e8ted.  with  costs  in  hptti  courts. 

StrawbHdge  and  Ckristyy  for  appellants. 
Pierce  and  Hennen^  for  appellees. 
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WALLACE  ET  AL.  «ff.  INSURANCE  COMPANY. 

▲FPXAL  FBOM  TBX  COVBT  OF  THB  FIBIT  DISTRICT. 

■ 

A  policy  of  inmnnce  against  fire,  where  Uie  contract  states  the  company 
have  insured  eight  thousand  five  hundred  dollars  on  one  brick  house  and 
two  wooden  ones,  is  not  a  valued  policy. 

The  rules  which  govern  the  interpretation  of  other  contracts,  regulate  those 
of  insurance;  and  it  is  a  cardinal  rule  of  construction  to  give,  if  possible, 
every  part  of  the  agreement  effect. 

The  written  parts  of  a  policy  control  those  which  are  printed;  but  this  rule 
is  only  applicable  where  they  are  irreconcilable. 

The  wwrds  "valued  at,''  are  invariably  used  where  the  intention  of  the  parties 
is  to  make  the  estimate  conclurive 


Eastxrh  Dis. 

August,  1832. 

WALLACE 
XTAL. 

vs. 

MSURAJICB 
COMPAHT. 


The  underwriters  have  no  right  to  rebuild,  unless  the  right  is  expressly  con. 
ferredL 

The  facts  are  follj  stated  in  the  opinion  of  the  court, 
deliyered  bjr  Pokteb,  J. 

This  is  an  action  on  a  policy  of  insurance  against  fire* 
The  case  presents  three  questions: 

1.  Whether  the  policy  was  a  valued  one? 

3.  Whether  if  it  was  open,  the  verdict  and  judgement 
be  supported  by  evidence? 

3*  Whether  the  defendants  had  not  a  right  to  dischaif;e 
themselves  from  the  payment  of  money  by  rebuilding  ibe 
houses  which  were  burned? 

In  ai^uing  the  question  whether  the  contract  on  which 
this  litigpttion  has  arisen,  was  what  is  denominated  a  valued 
policy,  counsel  have  gone  into  the  consideration  ofjthe 
legality  of  such  an  agreement  in  a  fire  insurance^The 
books  are  very  meagre  of  inibrmation  on  this  subjo^  and  if 
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WALLACE 

£T   AL* 

V$. 

IirSURAHCB 

OOMPAIIT. 


A^i^!'lS^.  ^^  were  necessary  to  decide  this  case  on  that  ground,  we 
should  most  probably  find  that  authority  would  not  stand  in 
the  way  of  either  conclusion,  which  reason  might  suggest* 
Parke  states,  ^that  the  insurer  from  the  nature  of  the 
thing  is  obliged  in  a  great  measure  to  rely  on  the  integrity 
and  honesty  of  the  insured,  as  to  the  representation  of 
the  value  and  quantity  of  the  property.  Therefore,  the  utmost 
good  faith  is  essentially  requisite  to  render  the  contract 
effectual/'  And  Marshall  observes,  ^there  is  reason  to 
believe  insurances  against  fire  are  often  made  to  a  large 
amount  upon  property  of  a  very  small  value  with  a  frau- 
dulent view."  These  remarks,  perhaps,  authorize  the 
conclusion  that  In  the  opinion  of  these  writers,  there  may  be 
a  valued  policy  in  an  insurance  like  that  now  under  consid- 
eration. Phillips  states  in  the  most  unqualified  manner,  there 
may,  and  that  the  rules  with  respect  to  valuation  are  the  same 
as  those  in  relation  to  a  shiptmd  cargo.  In  this  assertion 
he  is  supported  by  the  case  of  Harris  vs.  T?i€  Eagle  Insurance 
Company^  cited  in  argument.  Bell  in  his  commentaries,  says 
the  loss  by  fire  is  scarcely  ever  a  total  loss,  and  the  valuation 
in  the  policy  is  rather  the  fixing  of  a  maximum  beyond 
which  the  underwriters  are  not  to  be  liable,  than  the  conclu- 
sive ascertainment  of  the  value.  In  France,  where  these 
contracts  have  of  late  years  become  very  common,  valued 
policies  are  rejected  on  reasons  of  public  policy.  Parke  on 
Ins.  603.  Carey^s  Marshall^  vol.  2,  788.  Phillips  on  Ins.  390. 
5  Ivb.  371.  BelPs  Com.  vol.  1,  627.  Traits  de  Assurances 
contre  Pincendie  par  Boudousquie^nos.  9,  132,  248,  and  255. 
A  policy  of /Be  the  law,  however,  on  this  question  as  it  may,  we  do  not 

insurance      a^ .  , 

gainst  M  think  there  was  in  this  case  a  valued  policy.  The  contract 
tract'sutes^the  ^^^^  ^^^  company  have  insured  eight  thousand  five  hundred 
company  have  dollars,  on  one  brick  house  and  two  wooden  ones.     The 

insured    eight 

thousand  five  words  ^^valued  af  are  not  inserted^  but  the  former  is  put 
lars  on  one  ^own  at  six  thousand  seven  hundred  dollars,  the  latter  at 
and  two  woo?  ^^^  thousand  eight  hundred  dollars.  Then  follows  this  clause, 
en  ones,  is  not  ^and  the  said  company  do  hereby  promise,  &c.  to  make  good 
cy.  to  the  said  insured,  &c.  all  such  loss  or  damage  not  exceed- 


OF  THE  STATE  OP  LOUISIANA.  291 

ing  the  sum  hereby  insared.    The  said  loss  6r  damage  to  be  Kastsrit  Du. 

^       ^    ,  ,.  ,  ,  1       1  1.    t  .1    -^ii^itrt,  1832. 

espmated  according  to  the  true  and  actual  yalue  of  the  said  =s===^ 
ftofetij  at  the  time  the  same  shall  happen.'^  Wallace 

___  £T   AL> 

The  rules  which  govern  the  interpretation  of  other  con-         vs. 
tracts,  regulate  those  of  insurance,  and  it  is  a  cardinal  rule     'com^t? 
of  construction  to  give  if  possible  every  part  of  the  agreement        The  rules 
efiect.    It  is  indeed  true,  as  observed  from  the   bar,  that  ^y^^  interpret^ 
the   written  parts  of  a    policy  control    those   which  are  *'*'°  ^^,  ^^^^ 

*  r        .^  contracts  reg- 

printed,  but  this  principle  can  only  receive  a  proper  apph-  ulate  tho^e  of 

j»  i_         <.•         .  'ii.         .•i*.>i  insunuice.  and 

cation  in  cases  where  it  is  not  possible  to  satisractorily  recon-  u  u  a  cardinal 

cile  them.    No  such  difficulty  presents  itself  here.     The  ™^^t|^^  ^'^J 

sums  placed  opposite  the  houses  respectively,  may  be  easily  &^e  if  possi- 

accounted  for  as  indicating  an  amount  beyond  which  the  of  the  agree- 

company  would  not  be  responsible.     The  absence  of  the  ™xhe^written 

terms  **valued  at,"  which  are  invariably  used  in  maritime  l»rts  of  a  pol- 
icy      control 
policies,  where  the  intention  of  the  parties  is  to  make  the  those    which 

estimation  conclusive,  strengthens  this  construction.  We  are  JhTs'TulB^is  on- 
clear  there  is  no  such  repugnance  between  the  written  and  'y    applicable 

'^   °  where       they 

printed  clauses,  as  authoiizes  us  to  reject  one  of  them.  See  are  irrecon- 
2  Washington  C.  C.  R.  175.  """xhrwords 

II.  We  think  the  evidence  supports  the  judgement  below,  "v*iu«dat"are 

rr  J      o  7  invariably   us- 

and  that  a  correct  conclusion  was  drawn  by  the  jury  in  relation  ed  where  the 
to  the  value  of  the  property  destroyed  by  fire.     Connected  the  parties  isto 
with  this  part  of  the  case  is  the  bill  of  exceptions  to  the  ^^^  ^^ui^'. 
judge^s  refusal  to  permit  the  jury  to  take  into  consideration  ^^^ 
the  amount  stated  in  the  policy  as  insured  on  each  house. 
Whether  this  estimation  might  not  properly  have  formed  an 
element  in  the  calculation  the  jury  was  required  to  make, 
need  not  be  decided.     For  if  we  were  of  opinion  it  should 
have  been  admitted  we  would  remand  the  cause,  and  we 
understand  the  appellee  prefers  an  affirmance  of  the  judge- 
ment. 

III.  On  the  last  point  which  is  as  to  the  right  of  the  de*      ^. 

^  ^T  J,  The  under- 

fendants  to  rebuild,  there  is  no  doubt.  No  usage  is  found  writers  have 
to  sanction  such  a  pretension.  There  is  no  law  which  husl^  uni^ 
authorizes  it.    The  contract  makes  no  mention  of  it.    On  ^^  ^J^^  "/** 

pressly  contejr- 

the  contrary  it  stipulates  the  loss  shall  be  compensated  in  red. 
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Eastsm  IHfl.  money.    It  k  tnie  rebniidiiig  night  in  eome  csms  be  an 

*'^*^'      _  indemnitj  for  the  kwB.    It  would  perhi^  have  been  so  in  this 

joBBflTOff     instance,  but  then  it  was  not  the  ind^nnity  the  afltured  paid 

HicssT.      for,  and  we  are  at  a  loas  to  conceive,  how  on  policies  where 

such  a  right  is  not  expressly  omferred,  it  coald  be  suppcaed 

one  of  the  parties  had  a  right  to  change  the  agreement  and 

substitute  one  mode  of  performance  for  another. 


It  is,  therefore,  ordered,  adjadged,  and  decreed,  that  ibfr 
judgement  of  the  District  Court  be  aflbmed,  with  cost^^'^^'^^ 

Pierce^  for  appellant.    Slidell,  for  appellees. 


4L  29:!) 
43  12W| 

.4  392  JOHNSTON  «ff.  HICKEY. 

117    932 

▲rPSAL  rwm  tbs  court  or  the  third  district,  thx  judoe  of  the  fourth 

PRBSIDIirO. 

A  motion  to  dissolve,  assumes  the  facts  stated  as  trae,  and  if  these  facts 
present  a  just  ground  for  the  injunction,  it  ought  to  be  sustained. 

Notwithstanding  the  implied  admiesion  of  the  truth  of  the  allegations  con- 
tained in  the  demand  for  an  injunction,  the  plaintiff  in  execution  may  put 
the  defendant  on  proof  of  them. 

The  facts  are  stated  in  the  opinion  of  the  court,  delivered 

b  J  PORTBR,  J. 

This  action  commenced  by  a  petition  praying  for  an  injnnc- 
tion»  Several  grounds  are  alleged  as  authoring  the  writ* 
Among  others,  the  existence  of  mortgages  on  the  property 
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Eabtkrn  Di8. 

wibicb  Ibnned  the  contideratioo  of  the  debt:  a  diminiitioii  of  ^^»t^f  1832. 
one-twentietfa  in  the  quantitr  purchased,  and  a  debt  due  by  ==== 

''  JOHfTSTOW 

the  defendant  to  the  plaintiff  of  two  thomand  four  hundred         m. 
and  flixty-one  dollars  and  fifteen  cents*  hicset. 

A  motion  was  made  in  the  court  of  the  first  instance,  to 
dissolve  the  injunction  on  the  ground  that  the  matters  set  out 
in  the  petition,  did  not  justify  the  suspension  of  the  writ  of 
execution.  The  court  on  a  hearing  of  the  cause  sustained 
the  application  and  dissolved  the  injunction.  The  plaintiff 
appealed. 

The  cause  has  been  conducted  as  if  the  demand  for 
injunction  was  a  distinct  suit  from  that  in  which  execution 
issued.  Though  it  has  assumed  that  form  in  this  instance,  it 
cannot  be  legally  viewed  in  any  other  light  but  as  an  oppo- 
sition in  the  via  executivtu 

But  whether  the  proceedings  be  considered  as  the  com-  dta«)™e^^"*iJ^ 
mencement  of  a  new  suit,  or  as  making  a  part  of,  and  samea  the  facts 
belonging  to,  the  action  in  which  the  executory  process  issued,  and  if  these 
the  result  must  be  the  same.  A  motion  to  dissolve,  assumes  1*2  groand"for 
the  facts  stated  as  true,  and  if  these  facts  presented  a  just  ^^  injuoctioii, 
ground  for  the  injunction,  it  should  have  been  sustained.  sustained. 

Considering  the  case  in  this  aspect,  there  is  no  doubt  the 
injunction  should  not  have  been  dissolved.  As  already 
noticed,  the  petition  contains  an  averment  that  a  debt  is  due 
to  the  defendant  in  execution  by  the  plaintiff.  This,  if  true, 
and  for  the  decision  of  the  motion  to  dissolve  it  must  be 
taken  to  be  so,  compensated  the  demand  of  the  plaintiff^  Notwith 
and  by  the  act  of  1826,  it  is  specially  provided  that  com-  standing    the 

xs  r         xu  J     r         •    •        *;  Implied  admis- 

pensation  may  form  the  ground  of  an  mjunction.  Bion    of   the 

We  had  doubts  whether  after  the  impUed  admission  of  the  {^Sions^co'n'. 

truth  of  the  allegations  contained  in  the  demand  for  an  tamed  in  the 

demand  for  an 

injunction,  the  plaintiff  in  execution  could  put  the  defendant  injunction,  the 
on   the  proof  of  them.     But  we  believe  the  practice  has  fcution  '  nS 


been  that  he  may  do  so,  and  we  apprehend  that  practice  to  P«tthedefen 
be  founded  on  principles  of  utility  and  promotes  the  ends  of  of  them. 
justice. 


A 
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EAfTBBR  Du.      It  ifl,  therefore,  ordered^  adjudged,  and  decreed,  that  the 

'         judgement  of  die  District  Court  be  aoauUed,  avoided,  and 

LOBDBLL     reversed ;  and  it  is  iiiriher  ordered,  that  this  cause  be  remanded 

nrHLXR.     to  the  District  Court,  to  be  proceeded  in  according  to  law, 

the  appellee  paying  the  cost  of  this  appeal. 


4         . 

48      « 


LOBDELL  9$.  NIPHLER. 

APPSAI.  FBOM  TBK  COURT  OF  TBI   THIRD  DISTRICT. 

Where  the  holder  oi  a  note  appears  at  the  comcmrBo  of  the  maker's  creditors 
aod  votes  that  property  which  is  mortgaged  to  secure  the  paymeot  of  the 
note  shall  be  sold  on  time,  the  endorser  is  discharged. 

The  facts  are  stated  in  the  opinion  of  the  court,  delivered 
bj  Mathews,  J. 

The  plaintiff,  holder  of  a  note  made  by  one  Simpson, 
payable  to  Whitler,  and  by  him  endorsed  in  blank,  and 
subsequently  endorsed  by  the  defendant,  sues  the  latter  on 
his  endorsement.  There  was  judgement  in  the  court  below 
for  the  plaintiff,  from  which  the  defendant  appealed. 

The  statement  of  facts  shows  that  all  steps  were  taken 
by  the  holder  of  the  note  necessary  to  charge  the  defen- 
dant as  endorser,  who  claims  a  release  from  his  obligation 
to  pay,  in  consequence  of  the  plain tiff^s  having  done  acts 
which  operated  an  extension  of  time  for  payment  to  the 
maker.  It  appears  that  he  failed  and  made  a  cession  of 
his  estate  to  his  creditors,  at  the  meeting  of  whom  the  plaintiff 
appeared  and  vote  x  for  the  sale  of  the  property  surrendered 
at  a  credit  of  one  and  two  years,  &c.  Amongst  the  effects 
of  the  insolvent,  was  property  mortgaged   to  secure  the 


k. 
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pajment  of  the  note  now  sued  on,  and  die  property  was  sold  Eastsrit  Dm. 
under  the  direction  of  the  creditors  on  the  terms  above    '^^**^' 
stated.    The  first  instalment  became  due  before  the  note  in      i^bi»i<I' 
question,  but  did  not  suffice  to  discharge  it,  and  other  credits      itiphlir. 
which  had  a  preference.     If  the  conduct  of  the  plaintiff  in 
this  respect,  operated  an  extension  of  the  time  of  payment 
to  the  original  promisor,  and  thereby  put  it  out  of  the  power 
of  the  holder  to  place  the  endorser  in  as  favorable  a  situation 
in  regard  to  the  maker  of  the  note  on  payment  by  the  former 
to  the  endorser^  the  endorser  was  clearly  exonerated  from 
his  obligations  as  such,  according  to  well  established  principles 
of  the  law  relating  to  negotiable  instruments. 

The  vote  of  the  plaintiff  in  Simpson^s  concurso,  seems  to  us      Where  the 
necessarily  to  have  produced  this  effect.     By  appearing  there,  note^'^amwaw 
and  assuming  the  character  of  creditor,  he  ought  to  have  *r{J*"^^? 
exercised  his  rights  as  such  strictijure^  if  he  intended  finally  creditors   and 
to  resort  to  the  endorsers  on  the  insolvent's  note*     He  had  a  perty whichb 
right  to  cause  the  property  mortgaged  for  the  payment  of  the  "**'^**^®^  ^ 
note  to  be  sold  for  cash,  or  at  least  on  a  term  to  meet  the  pay-  ment  of    the 
ment  of  the  debt  so  soon  as  it  became  due.     Had  Niphler  g^ia  on  time, 
paid  the  note  at  maturity  to  the  holder,  he  .would  have  been  ^hmJd!'  *'' 
subrogated  to  the  rights  of  the  latter;  but  by  his  conduct  in 
the  concurso  of  the  promisor,  those  rights  were  deteriorated, 
for  the  property  mortgaged  could  no  longer  be  sold  Cor  cash, 
having  been  already  sold  on  credit  at  the  instance  of  the  plain- 
tiff)  who  had  united  with  other  creditors  to  cause  the  sale  to 
be  made  on  terms  of  one  and  two  years.     According  to  this 
view  of  the  case,  it  is  clear  that  improper  indulgence  was 
given  to  the  maker  of  the  note  by  the  endorser. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  avoided,  reversed,  and 
annulled;  and  it  is  further  ofdered,  that  judgement  be  here 
entered  for  the  defendant  and  appellant,  with  costs  in  both 
courts. 
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G4tTSBff    Dtf. 

Aagmtt,  IdSi. 

===  nCHEL  w.  BONECAZE. 

MIOBSI. 
BOVBOASI.  APPKAI*  FBOM  TBI  COUBT  Or  PBOBATSl  rOR  JU«T  BATOV  BOUGX. 

Where  the  original  petition  does  not  specify  the  sum  claimed,  and  the  record 
affords  no  evidence  of  that  fact,  except  the  petition  of  appeal,  the  appeal 
will  be  dbmissed. 

The  facta  are  stated  in  the  opinioD  of  the  couity  delivered 
by  Mathbws,  J* 

The  case  is  before  the  court  on  a  motion  to  dismiss  the  ap- 
peal.    The  dismissal  is  claimed  in  consequence  of  the  matter 
_,       ^    in  dispute,  not  amounting  to  three  hundred  dollars.     The  on- 
original   peti-  ginal  petition  does  not  specify  the  sum  clainied,  and  the  re- 

tion  does   not  ■,     rt*     i  •«  ^    i  *    r>  i  ..  ^ 

specify  the  cord  anords  no  evidence  of  this  fact,  except  the  petition  of 
and  the  record  ^PP^^-  ^^  ^^  of  opinion  that  the  allegation  in  this  peti- 
denc^  of^diat  ^^^*  unsupported  by  any  evidence,  does  not  suffice  to  shew 
fact,exceptthe  the  value  of  the  matter  in  dispute,  although  such  an  allegation 
peal,  the  ap-  in  ao  original  petition  has  that  effect,  as  being  the  commence- 
^misMd.        Bient  and  foundation  of  a  contest  between  parties  litigant. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  this 
appeal  be  dismissed  at  the  appellant^s  costs. 


SMITH  vs.  LEAKE. 

ArrSAL  mOH  TRB   COOBT  OT  FHOBATCfl  OF  TSX  PAXUH  (V  WX8T  rXUCUHA 

Where  the  record  is  impeifeot,  the  q)peal  will  be  remanded  at  the  cost  of  the 
appellant. 

The  facts  are  stated  in  the  opinion  of  the  court,  delivered 
by  P0RTBR9  J* 
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One  of  the  points  made  bjr  the  appellant  it,  that  the  evi-  Emtbm  Dn. 
dence  is  so  imperfecty  irregular,  and  incorrect,  that  it  is  iropos-  s==ss 
able  the  court  can  do  justice  between  the  parties  as  it  now      tvokbb 
stands.  iolbs. 

Tbe  appellee  has  also  filed  as  a  point  in  the  cause,  that  the 
record  has  been  brought  up  in  so  defective  a  condition,  that 
the  court  cannot  investigate  the  merits  with  any  hope  of  doing 
justice  between  the  parties;  but,  he  contends^  the  cost  of  re* 
omoding  should  be  borne  by  the  appellant,  as  it  was  her  fault 
the  record  was  not  made  out  correctly. 

The  usual  practice  is  to  make  the  appellee  pay  costs  on  the  Where  the 
reversal  of  a  judgment;  but  where  the  remanding  is  owing  to  perfect,  the  ap 
the  manner  the  cause  is  brought  before  us,  we  think  a  case  is  PJ^'^jmJI'j"  ^^ 
presented  which  should  be  an  exception  to  the  general  rule,  the  cost  of  the 
The  appeal  was  taken  for  the  benefit  of  the  appellant,  and  it  *^^  ""  ' 
was  her  duty  to  have  placed  the  record  before  us  in  such  a 
shape  that  the  merits  could  be  investigated. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  Probate  Court  be  annulled  and  reversed, 
and  that  the  cause  be  remanded  for  a  new  trial,  the  appellant 
paying  the  costs  of  appeal. 


TUCKER  w.  LILE8. 

APPBAL  FKOM  THB  THIRD  JUDICIAL  DI8TBICT. 

Whether  amendments  after  issue  joined,  shall  be  permitted,  depends  on  the 
exercise  of  the  sound  and  le^I  discretion  of  the  court,  but  from  the  exer- 
cise of  that  discretion  an  appeal  may  be  taken. 

» 

It'ii  a  general  prineiple,  which  may  be  iafely  resorted  to,  that  ameadmeats 
should  be  permitted  when  they  tend  to  the  furtherance  of  justice. 

38 
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EASTSRir  Dis.      Mathbwb,  J.,  delivered  the  opinion  of  the  coart. 


August,  1838. 


TUGUE  This  suit  was  commenced  by  S.  R.  Tacker,  in  her  capacity 

xjuxa.  as  tutrix  to  her  minor  children,  and  S.  Tucker  assisted  by 
her  curatbr  ad  litem.  While  the  action  was  pending,  the 
plaintiffs  both  married,  and  in  consequence  of  their  marriage 
the  husband  of  the  former  was  united  with  her  in  the  tutorship 
of  her  children^  and  it  became  necessary  that  the  husband  of 
the  latter  should  be  made  a  partj  with  her  in  the  present  suit* 
These  facts  seem  not  to  have  been  known  by  the  counsel 
of  the  plainti&;  or  at  all  events  he  did  not  act  on  them  until 
after  the  trial  of  the  cause  was  entered  on.  He  then  moved 
the  court  for  leave  to  amend  his  petition  by  inserting  the 
names  of  the  husbands  of  the  plaintiffs  and  making  them 
parties  to  the  action.  This  motion  was  overruled  by  the 
court  below  as  having  been  made  too  late.  Judgement  of 
nonsuit  w4s  pronounced,  and  the  plaintiffs  appealed. 

According  to  the  article  419  of  the  Code  of  Practice^  a 
plaintiff  with  the  leave  of  court  may  amend  his  petition  after 
issue  joined,  provided  the  amendment  does  not  alter  the  sub- 
stance of  his  demand. 
Whether  a-      Whether  amendments  after  issue  joined  shall  be  permitted, 
ter  issue  joined  depends  on  the  exercise  of  a  sound  and  legal  discretion  of 
*^tt*d^*  ^'  ^^  court  before  which  a  cause   may  be  pending;  but  the 
pends  on  the  exercise  of  such  discretion  is  not  absolute  and  conclusive  on 
sound  and  le-  &  psu-ty  claiming  to  amend  his  pleadings.     It  is  subject  to 
^  thi'*"^^"  revision  by  the  Supreme  Court.     The  prohibition  of  the  law 
but  from  the  seems  to  be  confined  to  amendments  in  relation  to  petitions  ' 

exercise  of  that      ,..  ,  ,  ,  _  ^,         ,.     .^^     \  . 

discretion  an  which  tend  to  alter  the  substance  of  the  plamtin^s  demand. 
tekT^  ""^^  ^  ^'^  ^^^^  objections  to  their  admissibility  ought,  perhaps,  to 
depend  on  the  aid  which  they  may  afford  in  the  administration 
ral  principle,  of  justice.  In  this  respect  it  is  of  importance  that  the  rights 
safely  r^rted  ^^  suitors  should  be  decided  on  promptly,  at  least  without 
to,  that  amend-  delay,  except  such  as  may  be  necessary  to  ascertain  the  facts  - 
be  permitted  of  a  case  and  the  law  which  should  govern  it.  The  doctrine 
tendT  to  the  ^'  amendments  in  pleading,  it  is  believed,  cannot  be  well 
fur^erance  of  reduced  to  positive  rules, applicable  to  all  cases;  and  the  only 
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general  principle  which  may  be  safely  resorted  to  in  testing  SASTsair  Dm. 
the  soundness  of  the  exercise  of  the  discretionary  power  —' 

granted  to  courts  as  to  amendments,  is  that  recognised  in  the    "^'^^^"i^ 
case  of  Debugs  ei  al.  vs.  Molier,  2  Jf*  S,  p»  625,  i.  e.  according     cauelibk. 
as  they  may  tend  to  the  furtherance  of  justice,  or  have  a  con- 
trary efiTect. 

In  pursuance  of  this  principle,  we  are  of  opinion  that  the 
amendment  should  have  been  permitted  as  requested,  in  the 
present  case. 

It  isy  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  avoided,  reversed,  and 
annulled;  and  it  is  further  ordered,  adjudged,  and  decreed, 
that  the  cause  be  sent  back  to  said  court,  to  be  proceeded  in 
de  navo^  with  instructions  to  that  court  to  allow  the  plaintiffi 
to  amend  their  petition  as  prayed  for;  the  appellee  to  pay  the 
costs  of  this  appeal. 


MARCHAND  vs.  CAURLIER. 

APPEAL  FROM  THE  COURT  OF  PROBATES  OF  THE  PARISH  OF  EAST  BATON  ROUGE. 

Objections  to  accounts  of  Execntors  must  be  made  in  writing  within  three 
days  after  the  account  b  filed. 

An  objection  which  ihoold  have  been  made  in  the  cout  below,  cannot  1>e 
noUeed  in  the  appellate  comrt 

The  facts  are  stated  in  the  opinion  of  the  court,  delivered 

by  POBTKR,  J* 

This  is  an  appeal  taken  from  the  judgement  of  the  Court 
of  Probates,  on  an  account  rendered  by  the  testamentary 
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Eastsu  Dm.  executor  to  the  hein.    Several  objections  have  been  made  to 
*  the  corFectnan,  but  oar  attention  has  been  principally  called 

MARGHARD        tO  tWO  potntS. 

CACBI.IBB.         The  first  is  a  bill  of  exceptions  to  tbe  refusal  of  the  court  to 

hear  testimony  that  the  executor  had  lent  out  the  moneys  of 

Objections  the  estate  on  interest     The  court  did  not  err,  as  the  law  re- 

eiecatoramost  ^^ires  all  objections  to  accounts  of  executors  to  be  made  in 

writing  within  ^"**"g»  within  three  days  after  the  account  is  filled.     Code 

three  Says  af-  of  Practice  1003. 

tertheaccount   "^  _,  ,        -     ,  .  - ,  ... 

is  filed.  The  right  of  the  executor  to  repel  any  evidence  which 

went  to  shew  the  incorrectness  of  his  account,  was  waived  in 
regard  to  rents  alleged  to  have  been  received  by  him,  and  evi- 
dence taken  in  relation  to  it,  without  opposition.     That  evi- 
dence has  been  examined,  and  though  it  excites  strong  doubts 
in  our  minds  of  the  correctness  of  the  judgement  rendered  be- 
low, we  are  unable  to  positively  say  there  is  error  in  it,  and 
we  therefore  think  the  decree  should  not  be  disturbed.     The 
parish  judge  seems  to  have  been  conversant  with  the  facts  of 
this  part  of  the  case,  for  he  was  examined  as  a  witness,  and 
must  be  able  to  form  a  more  correct  opinion  in  relation  to  them 
than  we  can. 
An  objection      ^^^  appellee  has  prayed^to  have  the  judgment  amended  in 
which  >bould  his  favor,  and  claims  it  on  the  ground,  that  as  exceptions  were 
made   in  the  not  filed  to  the  account,  an  inquiry  into  his  correctness  in  the 
cannot  be*no^  c^urt  below,  was  irregular.     This  may  be  true;  but  the  pro- 
pelUtecwm^  per  time  to  make  this  objection  was,  when  the  court  did  go 
into  that  inquiry.    Having  permitted  it  on  the  trial  below, 
without  opposition,  it  is  too  late  to  present  the  objection  here. 


It  is,  Aerefore,  adjudged,  and  decreed,  that  die  judge- 
ment of  the  Probate  Court  be  affinned,  with  costs* 
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EASTKRir   Dl9. 

GA YOSO  V8.  HICKEY.  August,  1832. 

OATOflO 
APPEAL  FROM  TH£  COUKT  OF  THE  THIRD  DISTRICT.  VS. 


BiCKCr. 


Where  the  sheriff  returns  "nothing  made  nor  no  property  of  the  defendant 
found,  and  this  writ  expiring  the  same  is  returned/*  it  offers  no  evidence  of 
the  fact  on  which  the  surety  is  responsible. 

The  law  requires  that  the  sheriff  shall  return  the  execution  into  court,  after 
endorsing  on  it  a  report,  in  which  he  shall  declare  that  he  has  found  no 
property  to  seise,  notwithstanding  the  demand  iqade  of  the  parties;  and  in 
the  absence  of  these  femalftiea  the  surety  cannot  be  called- on  to  pay. 

The  facts  are  fully  stated  in  the  opinion  of  the  coarty 
delivered  by  Portbr^  J . 


Where  ih€ 


The  plaintiff,  by  motion  made  in  the  court  of  the  first  in-  ?*75  "^"T 

'^  '    •'  "nothing  made 


stance,  sought  to  make  the  defendant  responsible  for  the  nor  no  proper 
anaount  of  an  appeal  bond  which  he  had  executed  as  surety  found,^and  S^ts 
of  one  Wikoff,     The  execution  which  issued  against  the  .T^i.  expiring 

^  tne  same  is  re- 

principal  has  the  following  return  endorsed  by  the  sheriff:  turned,"  it  of- 

fers    no    evi- 

<^  nothing  made,  nor  no  property  found  of  defendant's;  and  dence  of  the 
this  writ  expiring,  the  same  is  returned."    It  is  contended  ^j,^*  g^y**\g 
this  retumy  not  being  such  as  the  law  requires,  it  offers  no  r^^poiuihle. 
evidence  of  the  fact  on  which  the  surety  is  responsible.  qu^^^thaTtK 

Such  is  the  opinion  of  this  court.  The  Code  of  Practice  «>eriff »hail  re- 
expressly  requires  the  sheriff,  in  case  he  cannot  find  effects  to  cution  into 
satisfy  the  execution,  to  call  on  the  defendant  to  point  them  dorSa^n*  k 
out.  Should  he  fail  to  designate  any,  application  is  to  be  J^y^^f ;uJS 
made  to  the  judgement  creditor;  and  in  case  the  application  declare  that  he 
to  him  is  unsuccessfiil,  ^ihe  sheriff  shall  return  the  execution  property  to 
into  ^ourty  after  endorsing  on  it  a  report,  signed  by  him,  in  JSlSdin*^*^th 
which  he  shall  declare  that  he  has  found  no  property  to  seize,  demand  made 
notwithstanding  the  demand  made  of  the  parties."     C  P.  ^d  in'theab! 

tY9f{   7  sence  of  these 

'^"^'"  formalities  the 

The  return  in  this  instance  neither  complies  with  the  letter  mrety  cannot 
nor  spirit  of  this  provision.    It  is  obvious  that  although  the  pay. 
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Eastern  Dis.  sheriff,  by  his  own  exertions,  could  not  find  property,  he  might 

^^'     ^  have  done  so  when  aided  by  the  knowledge  of  the  parties  to 

oATOflo       the  suit.     But  whether  the  result  would  have  been  different 

vs. 

wiKOFF  ST  AL.  or  uot  would  seem  to  be  immaterial,  for  the  surety  cannot  be 
called  on  to  pay  until  those  means  which  the  law  has  provided 
for  the  seizure  of  the  principalis  property  have  been  pursued. 
a  p.  596. 

The  other  evidence  introduced  in  the  cause,  if  it  could  sup- 
ply the  defect  in  the  return  of  the  sheriff,  does  not  do  so. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgement  of  the  District  Court  be  reversed,  and  that  there 
be  judgement  for  defendant,  as  in  case  of  nonsuit,  with  costs 
in  both  courts* 


GAYOSO  V9.  WIKOFF  ET  AL 

APPEAL  PROM  TRJB   COURT  OP  THE  THIRD  DISTRICT. 

The  suing  out  of  an  Sanction  against  the  eiecntion  of  a  jadgement,  is  not 
such  a  breach  of  the  bond  as  renders  the  principal  and  his  surety  responsible. 

The  facts  are  set  forth  in  the  opinion  of  the  court,  delivered 
by  Porter,  J. 

This  action  is  brought  on  a  bond  given  in  a  suit  where  pro- 
perty had  been  sequestrated.  The  condition  of  the  obligation 
is :  ^Now  if  the  said  William  Wikoff,  sen.,  shall,  well,  and  truly 
deliver  the  said  negro  woman  slave,  when  thereto  required  by 
the  said  sheriff,  or  his  successors  in  office,  and  shall  not  send 
away  the  same  out  of  the  jurisdiction  of  the  court,  and  shall 
not  make  any  improper  use  of  said  slave,  then  this  obligation 
to  be  null  and  void,  otherwise  to  remain  in  full  force  and 
virtue." 
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Judgement  was  given  against  the  defendant,  and  an  order  Eastern  Dis. 
made  that  he  deliver  the  property.  A  writ  of  possession  was  ^^^^J^ 
put  in  the  hands  of  the  sheriff,  but  before  he  could  execute  it,  oatoso 
proceedings  were  stayed  by  an  injunction,  which  the  defen-  wikoff  et  al. 
dant  obtained  against  it.  This  injunction  was  subsequently  The  suing 
dissolved,  and  on  its  dissolution,  the  slave  was  delivered  on  junction  °  'a- 
the  first  demand  of  the  sheriff;  so  that  the  sole  question  is,  ^j?*n^o  "t 
whether  the  suing  out  of  an  injunction  against  the  execution  judgement,  is 
of  the  judgment,  be  such  a  breach  of  the  bond,  as  renders  the  breach  of  the 
principal  and  his  surety  responsible.  ^1^^  ^j^*'  ^' 

We  think  not.   The  condition  was,  that  the  obligor  should  ^ipal  and  his 

1.  1         surety  respon 

deliver  the  slave  to  the  sheriff  when  required;  that  is,  when  sible. 
legally  required.  Now,  the  officer  could  not  lawfully  demand 
the  property  in  virtue  of  the  writ  of  possession,  when  an  order 
of  court  prohibited  him  from  doing  so.  The  delays  occasioned 
by  vexatious  proceedings  in  court,  cannot  be  considered  a 
breach  of  a  bond  of  this  description;  they  were  such  as  the  law 
sanctioned,  and  if  the  plaintiff  sustained  injury  by  the  injunc- 
tion, his  remedy  was  on  the  injunction  bond,  not  on  that  given 
in  sequestration;  the  surety  was  only  responsible  for  the  non- 
delivery of  the  slave,  when  he  could  be  legally  demanded  un- 
der the  authority  of  (he  court,  and  there  would  be  just  as  much 
reason  to  make  him  pay  for  the  principal  having  taken  an 
appeal  without  cause,  as  for  having  sued  out  an  injunction  on 
frivolous  pretences. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  reversed;  and  it  is  further 
adjudged  and  decreed,  that  there  be  judgement  for  defendant 
with  costs  in  both  courts. 
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Eastsbk  Dis. 
AuguBt,  1832. 

OORDON 

VB. 

JOHHSTOir. 


GORDON  v9.  JOHNSTON. 

APPXAL  FBOM  THX  COCKT  OF  TBX  THIRB  DISTIUOT  THE  JVDGE  OF  TBli 

8XC01ID  PBXSIDIHO. 


Property  9k* 
qiurea  legally 
outofthettate, 
whether  It  "be 
tibflolnte  or 
(qualified,  is  en- 
titled  to  nro- 
tection  in  uiis. 


Property  acquired  legally  out  of  the  itate,  whether  It  be  absolute  or  qoalUied, 
is  entitled  to  protection  in  this. 

The  facta  are  stated  in  the  opinion  of  the  court  delivered 
hy  Maktin,  J. 

The  plaintiff  states  that  in  a  suit  by  him  Instituted  in  a 
court  of  competent  jurisdiction  in  the  state  of  Missiselppi) 
against  one  Deals,  a  slave  of  the  latter  was  attached  by  the 
sheriff  and  delivered  to  him,  the  plaintiff,  on  his  executing  a 
fotthcoming  bond,  and  brought  into  this  state,  where  the  de* 
fendant  had  it  seized  by  virtue  of  an  execution  issued  on  a 
judgement  he  had  obtained  in  one  of  the  courts  of  the  state 
against  the  said  Deals;  whereupon,  the  present  plaintiff 
prayed  for  and  obtained  an  injunction  to  prevent  the  sale  of 
the  slave  under  the  execution;  and  he  prayed  damages  against 
the  defendant* 

The  defendant  prayed  for  a  dissolution  of  the  injunction  as 
having  improperly  issued,  the  petition  presenting  no  proper 
ground  for  one;  and  he  prayed  that  as  he  had  a  judicial  mort- 
gage on  the  slave,  in  consequence  of  the  registry  of  his  judge- 
ment against  the  owner,  it  might  be  directed  to  be  sold. 

The  plaintiff  had  judgement,  and  the  defendant  appealed. 

It  is  clear  the  plaintiff,  as  bailee  of  the  sheriff  in  the  state 
of  Mississippi}  acquired  a  qualified  property  in  the  thing  bailed. 
This  property  the  courts  of  this  state  must  respect.  Had  the 
slave  been  sold  in  the  other  state,  our  courts  would  have 
respected  the  absolute  property  of  the  vendee.  Property 
acquired  legally  abroad,  whether  it  be  absolute  or  qualified, 
is  entitled  to  protection  in  this. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  affirmed,  with  costs . 
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EA0TSBM    Dl5. 

GORMAN  vs.  LEE.  Avgu8t^l&32. 


APPEAL  FROM  THK  COURT  OF  THE  THIRD  DISTRICT. 

The  right  of  the  plaintiff  to  a  slave  is  contested  in  this  case 
bj  the  intervener.  Both  parties  set  up  title  to  hinv  The  case 
turns  upon  the  credit  due  to  certain  witnesses  whose  testimony 
was  taken  in  the  state  of  Tennesseci  under  commission^  in  sup- 
port of  the  title  of  the  intervener*  The  court  below  disbe- 
lieved them^  and  we  do  not  feel  ourselves  authorized  to  say 
it  erred. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  affirmed,  with  costs. 


RICHARD  98.  BIRD  £T  AL. 

APPEAL  FROH  THE  COURT  OF  THE  THIR»  DISTJUOT. 

A  change  from  the  via  exeeuiica  to  the  via  ordinaria  may  be  made  by  the  intro- 
dactioR  of  testimony  under  the  allegations  in  the  original  petition  for  the 
executory  process ;  and  if  they  are  not  sufficiently  explicit  to  authorize  the 
proof,  a  supplemental  petition  may  be  filed. 

An  act  of  mortgage  of  land,  made  by  a  duly  authorised  agent  of  the  partaevs, 
is  evidence  of  a  debt  against  the  firm. 

The  wife  can  neither  alienate  nor  acquire  real  property,  without  the  oonsent 
of  the  husband,  of  which  oonseat,  parole  evidence  is  inadmissible. 

If  the  inferior  court  reject  testimony  which  the  Supreme  Court  consider 
Iwit  svperfluoiif ,  the  cause  will  not  be  remanded. 


The  power  of  an  a^nt  to  acknowledge  a  debt  must  be  more  specific  than  that 
which  enables  him  to  contract  one. 

39 
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Eastkrv  Dm.      The  facts  are  stated  in  the  opinion  of  the  court,  delivered 

Augmgi,  1838.  .  '^ 

__________  by  Porter,  J. 

RICBARD 

siRD  ST  AL.  This  is  an  action  in  the  via  executiva;  bat  by  the  mode  in 
which  the  proceedings  have  been  conducted,  the  opposition 
has  assumed  the  form  of  a  separate  suit,  to  which  an  answer 
has  been  put  in  by  the  original  plaintiffs. 

The  case  has  been  presented  to  the  court  on  two  grounds. 
It  is  contended  on  the  part  of  the  creditors,  that  the  act  of 
mortgage  authorized  the  executory  proceeding;  and  that  if  it 
did  not,  the  case  being  changed  by  the  pleadings  in  the  court 
below,  from  the  via  executiva  to  the  via  ordinaria^  the  evidence 
will  justify  judgement  against  the  defendants  for  the  amount 
*  claimed  in  the  petition. 

The  mortgage  on  which  the  order  of  seizure  and  sale  issued, 
was  executed  by  an  agent  who  assumed  the  authority  to  bor- 
row money  on  account  of  his  principals,  and  mortgage  their 
property  to  secure  the  debt.  Whether  this  agent  was  so  au- 
thorized, presents  one  of  the  most  important  questions  in  the 
case. 

The  law  requires  a  special  authorization  to  enable  the 
mandatory  to  execute  a  mortgage,  and  none  such  is  produced. 
But  that  which  is  equivalent  is  alleged  to  be  shewn.  The 
agent  and  the  other  persons  in  whose  name  the  mortgage  was 
given,  had  previously  thereto  entered  into  an  ordinary  part- 
nership for  the  purpose  of  carrying  on  a  plantation;  and  in  the 
articles  of  partnership,  the  following  clause  is  found:  ^AUthe 
property  contained  in  the  inventory,  annexed  as  part  of  this 
act,  together  with  the  land  and  negroes  brought  into  the  said 
society,  and  made  joint  and  common  property  by  the  ssdd 
Auguste  and  Paul,  shall  be  kept  together;  and  under  the  eye 
and  management  of  the  said  Augtute  Richard^  who  is  herdty 
appointed  agent  and  manager  for  the  society^  for  the  said  period 
of  ten  years/* 

By  the  §4/A,  Art.  3841  Louisiana  Code^  it  is  provided, 
^<a  partner  can  neither  dispose  of,  nor  make  any  change  in 
any  real  property  belonging  to  the  partnership,  without  the 
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coBseDt  of  his  partners,  should  even  this  disposition  or  change  ^astzm  Dis. 
be  advantageous  to  the  partnership ."  ' 

And  by  the  §5/A,  <'In  other  than  commercial  partnerships,      wc^ard 
a  partner  cannot  as  partner  only;  and  if  he  has  not  the  ad-    birdst  al. 
ministration,  alienate  or  engage  the  things  which  belong  to  the 
partnership*" 

The  right  of  the  administrator  under  these  provisions  in 
the  code,  to  give  a  mortgage  for  a  debt  contracted  in  the 
course  of  administration,  has  been  much  contested  at  the  bar, 
and  the  question  of  law  discussed  in  a  manner  quite  credit- 
able to  the  industry  and  talent  of  the  counsel  engaged  in  the 
cause .  The  presiding  judge  is  of  opinion  the  power  to  admin- 
ister did  not  confer  on  the  partner  the  authority  to  mortgage, 
though  it  did,  to  contract  the  debt.  The  member  of  the  court 
who  delivers  this  opinion,  though  not  clearly  satisfied  in  his 
mind,  is  inclined  to  think  the  partner  charged  with  the  ad- 
ministration, could,  if  the  act  was  necessary  in  the  course  of 
administration,  not  only  borrow  money  but  engage  the  pro- 
perty, of  which  he  had  the  charge.  It  is  unnecessary  to  give 
the  reasons  on  which  these  opposite  conclusions  have  been 
obtained,  as  on  another  part  of  the  case  we  agree,  and  enter- 
tain no  doubt. 

By  the  pleadings  in  the  cause,  after  the  injunction  was  ob« 
tained,  the  case  was  changed  from  the  via  execttHva  to  the  via 
ordinaria;  and  the  defendant  in  the  pleadings  filed  by  him, 
which  produced  this  change,  charges  expressly,  that  the  debt 
was  contracted  for  the  purpose  of  carrying  on  the  business  of 
the  plantation,  and  with  the  assent  and  approbation  of  the 
other  partners.  On  evidence  being  offered  to  support  these 
allegations,  the  counsel  for  the  party  who  had  obtained  the  in- 
junction, objected  to  its  introduction  on  the  ground  that  no 
%uch  allegations  were  contained  in  the  petition  for  the  order 
of  seizure  and  sale,  and  the  court  sustained  the  objection. 
We  think  the  court  erred  in  doing  so.  The  law  lends  itself 
with  facility  to  change  the  proceeding  from  the  via  executiva  to 
the  via  ardinarioj  because  it  promotes  and  expedites  the  adminr 
istration  of  justice,  and  prevents  ano^er  suit.    That  change 


306  CASES  IN  THE  SUPREME  COURT 


EuTcn  Dm.  nuiy  be  made  br  the  introdoctiim  of  testiaMmr  under  ttie  alle- 
^^'  gations  in  the  original  petition  for  the  executory  procesBfand 

KtcHARD  If  ^biej  are  not  safficienilj  ex^icit  to  authorize  the  proof,  a 
niiB  XT  AL.  wipplemental  petition  maj  be  filed.  In  the  present  case, 
f  i^  the*^  owing  to  the  defendants  in  execution,  resorting  to  a  petition, 
ezecitfitwtothe  instead  of  filing  their  exceptions  in  the  form  of  an  opposition, 
may  be  made  the  allegations  on  which  the  evidence  was  offered,  were  pro- 
duction of  tM^  sented  in  the  answer  to  the  petition  for  an  injunction.  No  ob- 
timonv  under  jections  Were  ouide  to  this  answer  being  pat  in;  if  thej  had, 
in  the  original  thej  cottld  onlj  have  been  sustained,  if  at  all,  on  formal 
execiuory  pro^  grounds,  and  we  therefore  think  the  evidence  was  properlj 
cess;    and    if  admissible. 

thev   are    not 

sufficiently  ex-  Independent  of  this  proof,  the  act  of  mortgage  itself,  which 
thorise  the  ^"^^  properij  admissible  under  the  allegattons  in  the  petition 
Sientot*"  TCti^  for  the  order  of  seizure  and  sale,  is  evidence  of  a  debt  against 
tion   may  be  the  firm.     La.  Code  2846. 

filed. 

An  act  of  One  of  the  persons  who  is  charged  as  a  partner,  was  a  mar- 
landfmade  by  ^^  woman,  who  entered  into  the  contract  of  partnership, 
a  duly  authoi-  without  thc  authority  of  her  husband  in  writing.     But  it  is 

ized  agent   of  •'  ° 

the  partners,  is  shown  by  parole  evidence,  the  husband  was  present  when  the 

evidence  of  a  ,  .m»«iai  i«i  /*•! 

debt  against  act  was  Signed,  and  that  he  declared  he  would  have  affixed 
*  The  wife  can  *^"  name  to  it,  had  he  been  required.  Whether  this  would 
neither  alien-  not  be  sufficient  in  a  common  case,  need  not  be  inquired,  as, 

ate  nor  acquire  . 

real  property,  by  the  articles  of  partnership,  two  of  the  partners  sold  to  the 
consent  of  her  <^thers,  land  and  riaves,  and  made  them  joint  property  of  the 
husband,     of  firm.     As  by  law,  the  wife  can  neither  alienate  nor  acquire 

which       con-  •'  * 

8ent,paroie  cv-  real  property  without  the  consent  of  her  husband,  the  contract 

idence  is  inad-  .i,.«.    ,.  ,  iii  .  • 

missible.  »  clearly  not  bindmg  on  her;  whether  she  may  not  be  made 

responsible  in  anodier  form  of  action,  on  proving  that  die 

money  was  applied  to  her  necessary  use  or  benefit,  need  not 

be  examined.     La-  Code  ld4, 1787. 

* 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  annulled,  avoided,  and 
reversed;  and  proceeding  to  give  such  judgement  here,  as  in 
our  opinion  ought  to  have  been  given  below,  it  is  adjudged 
and  ordered  that  the  plaintiffi  do  recover  of  loseph  Richard, 
Jean  Baptiste  Richard,  Raphael  Richard,  and  Paul  Richard, 
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severBllT)  the  som  of  «even  hundred  and  fifteen  dollars  and  fiAiTBui  Dis. 
sixty-two  cents,  it  being  their  virile  share  of  the  obligation  ^ 

sued  on,  with  interest  at  ten  per  centum  frt>m  the  first  day  of  «i<!"^«i» 
March,  1831,  until  paid*  The  costs  of  the  via  execuHva  to  be  bird  bt  al. 
paid  by  the  plaintiA  therein,  and  the  costs  incurred  subse- 
quently to  the  filing  of  the  answer- to  the  petition  of  the  in- 
junction, both  in  the  court  below  and  in  this  court,  be  paid  by 
the  said  Joseph,  Jean  Baptiste,  Raphael,  and  Paul  Richard, 
save  those  incurred  in  relation  to  Julie  Richard,  as  to  whom 
it  is  ordered  and  decreed  that  there  be  judgement  against  die 
plaintiflT  in  the  executory  process,  as  in  case  of  nonsuit,  with 
costs  in  both  courts. 

Porter,  J.,  on  a  rehearing: 

The  court  are  of  opinion  the  rehearing  applied  for  in  this 
case  should  be  refused. 

The  first  ground  taken  by  the  appellees  requires  no  obser> 
ration;  but  the  second  calls  fbr  an  explanation  of  the  reasons 
which  induces  the  court  to  reject  the  application. 

When  evidence  has  been  objected  to  in  the  inferior  court, 
and  rejected  there,  which  on  appeal  it  is  considered  should  be 
admitted,  the  usual  course  has  been  to  remand  the  case  to 
enable  the  party  who  objected,  to  offer  rebutting  testimonj. 
That  course  would  certainly  be  followed  in  tibe  present  in-   ifthemferior 
stance,  if  we  did  not  think  the  case  offered  a  proper  and  ^"(0100^^^*^ 
necessary  exception  to  the  general  rule.     In  our  opinion  the  which  the  su- 
proof  offered  by  the  plaintiffi  was  superfluous  and  unnecessary,  consider    ad- 
and  that  had  the  defendants  disproved  it  as  fully  as  they  say  S^Sfuius,^"* 
they  could  have  done,  they  would  still  be  responsible  on  the  **»«  «*"»«  '^w 

•^  '        '^  *  Dotbe  reman- 

contract  which  their  agent  entered  into  in  their  name.  The  ded. 
3846th  article  of  the  Louisiana  Code  does  not,  in  our  judge- 
ment, require  the  lender  to  look  to  the  application  of  the 
funds  which  the  agent  borrows  from  him.  The  validity  of 
the  obligation,  apart  from  fraud  and  collusion,  depends  on  the 
authority  of  the  agent  to  contract,  and  the  fact  that  he  does 
contract  in  the  name  of  the  firm.  Both  are  shown  in  the  in- 
stance before  us,  and  more  was  not  necessary  to  be  shown. 
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I 

Eastbiw  Dm.      Counsel  have  referred  to  that  article  of  our  code  which 
'  requires  the  agent  riiould  have  a  special  power  to  acknow- 

RicHARD      ledge  a  debt^  and  argue  that  as  that  special  power  is  not 
BiBD  BT  ▲!..    exhibited  here,  the  engagement  entered  into  by  the  adnunis- 
trator  of  the  partnership  is  not  binding  on  his  copartners. 
The  power  to  contract  a  debt^  and  that  of  acknowledging  one 
of  an  a£ent  to  are  not  necessarilj  the  same.     The  latter,  to  be  sure,  is  em^ 
T  debt[  ^must  )>i^c^  bjr  the  former,  but  the  converse  of  the  proposition  is 
S*  "th**  *^**t  °^*  ^^^^  «^d  there  may  be  good  reasons  why  the  legislature 
which  enables  intended  the  power  to  be  more  special  which  would  authorize 
tract  one/^'^  ^^  agent  to  acknowledge  a  debt  previously  contracted  by  the 
principal,  than  that  which  would  enable  him  to  contract  a 
new  one.     But  be  that  as  it  may,  and  admitting  there  are  no 
solid  grounds  on  which  such  a  distinction  can  rest,  it  is  the 
duty  of  the  court  to  construe  the  law  in  such  a  manner  as  that 
all  parts  of  it  may  have  effect.     The  2846th  article  roust, 
therefore,  be  regarded  as  an  exception  to  the  general  rule;  if 
it  were  not,  the  engagements  entered  into  by  the  general 
administrator  would  have  no  effect,  though  this  law  expressly 
says  they  shall  be  binding  on  the  firm.     The  great  incon- 
venience  which  would  result  from  imposing  the  necessity  of 
the  member  appointed  to  administer  the  afiairs  of  the  part- 
nership, to  have  recourse  on  every  contract  to  his  partners  for 
a  special  authority,  was  most  probably  the  reason  why  the 
power  was  conferred.     But  whatever  were  the  reasons,  it  is 
sufficient  for  the  court  that  such  is  the  legislative  wilL 

The  rehearing  is,  therefore,  refused. 
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Eaitkui  Dis. 
WOODRUFF  V8.  WEDERSTRANT.  August,  1832. 


wooDRvrr 

▲PPXAL  FROM  THE  COURT  09  THX  THIRD  DISTRICT.  ^, 

WEDSR8TIUMT 

The  purchaser  is  not  bound  to  pay  until  his  vendor  removes  the  encumbrance 
which  exists,  in  virtue  of  the  mortgage  in  favor  of  the  creditor  at  whose 
suit  the  land  is  sold. 

The  facts  are  stated  in  the  opinion  of  the  court,  delivered 
by  P0RTSR9  J. 

A  case  between  the  same  parties,  and  involving  the  same 
subject  matter,  has  been  already  before  this  court;  it  will  be 
found  reported  in  8  Martin^  JV.  S.  708. 

The  evidence  produced  in  this  cause,  though  adding  some 
new  features  to  it,  in  no  respect  changes  the  legal  rights  of 
the  parties.     It  is  shown  the  defendant's  obligation  to  pay 
the  plaintiff,  fell  due  on  the  same  day,  that  of  the  plaintiff  was 
payable  to  the  creditor  at  whose  suit  the  property- was  sold; 
and  that  this  extension  of  time  to  the  plaintiff  was  in  con- 
sideration of  his  selling  the  property  to  the  defendants,  and 
for  their  accommodation.     But  nothing  shows  a  novation  of 
the  debt,  or  that  the  creditor  intended  to  look  to  ttie  defen- 
dants for  payment.     The  obligation  of  the  plaintiff  to  dis- 
charge the  debt  was  in  no  respect  weakened .     There  was     The  purcha- 
certainly  no  moral  wrong  in  his  conduct;  but  there  was  a  topayunUl"ws 
failure  to  comply  with  his  pecuniary  engagements,  which  ▼endor       re- 
caused  the  property  the  defendants  had  purchased  from  him  cumbrance 
to  be  seized  and  sold,  and  for  this  failure  he  is  justly  responsible .  ^^  ^of'ihe 
The  defendants  cannot  be  considered  in  fault,  for  they  were  mortgage     in 
not  bound  to  pay  until  the  plaintiff  removed  the  encumbrance  creditor       at 
which  existed  in  virtue  of  the  mortgage  in  favor  of  the  credi-  i!^\^  SSd!**^ 
tor  at  whose  suit  the  land  was  sold. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  affirmed,  with  costs. 


i 
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EASTicRir  Dm. 

August,  1838.  ALEXANOEE  vj.  BOGUEL. 


ALXZAVDSa 


BOaHKL. 

4rm\ 

51  10071 


APPEAL  FROM  TU  OOUBT  OF  THX  THIRD  DISTRICT,  THS  JVD9B  OF  THE  FOURTH 

FRE8IDIH6. 

By  the  Old  Civil  Code,  r  proprietor  of  two  eatates,  who  sells  one  of  them, 
remaining  silent  as  to  the  service  which  exists  in  favor  of  the  veRdee,  can- 
not resist  the  exercise  of  the  right  on  the  part  ot  the  vendee. 

The  facts  are  stated  in  the  opinion  of  the  court,  delivered 
by  Porter,  J* 

A  right  of  service  is  contested  in  this  case;  both  parties 
claim  title  under  a  common  vendor.  While  owner  and  pos^ 
sessor  of  both  lots,  a  house  stood  on  that  sold  to  the  defendant 
in  such  a  situation,  that  the  roof  projected  over  the  lot  then 
vacant  and  now  in  possession  of  the  plaintiff,  and  caused  the 
rain  water  to  drip  or  fall  on  it«  The  defendant  was  the  first 
purchaser*  At  the  time  the  plaintiff  bought,  the  house  stood 
in  the  position  it  now  does. 

The  defendant  sets  up  a  right  to  the  service,  and  pleads  pre- 
scription. The  cause  was  decided  in  his  favor  on  the  latter 
ground,  in  the  court  of  the  first  instance.  The  plaintiff 
appealed. 

It  is  contended  on  the  part  of  the  plaintiff,  that  the  fact  of 
the  house  standing  in  the  situation  it  does  is  no  evidence  of 
servitude.  The  common  vendor  being  owner  of  both  lots  at 
the  same  time,  could  not  owe  a  servitude  to  himself. 

It  is  true,  no  man  can  owe  a  servitude  to  himself.   The  legal 

maxim  is  nemim  rei  sua  iervitjtire  servittUis,    But  according  to 

an  express  provision  of  the  code  of  Louisiana  iu  force  at  the 

By^^  ^'*  time  the  defendant  purchased,  "if  the  proprietor  of  two  estates» 

proprietor    of  between  which  there  exists  an  apparent  sign  of  service,  sell 

who  sells  one  One  of  Said  estates,  and  if  the  deed  of  sale  be  silent  respecting 

mainfoiTsaent  *^  aervice,  the  same  shall  continue  to  exist  actively  or  pas- 

as  to  &e  ser-  sivelv,  in  favor  of,  or  upon  the  estate,  which  has  been  sold." 

vice  which  ex-  ^  ^   ,     ,  .«   -«, 
ists  in  favor  of  C  Chde,  140, 57. 
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When  the  proprietor  of  the  two  lots  sold  to  the  defendant,  Eastbrn  Dh. 

*      *  Augtutf  1832. 

and  remained  silent,  that  which  he  retained  was  burthened  :_==_= 


with  the  service.     He  could  not  have  resisted  the  exercise  of     "^^^J"** 

V*. 

the  right;  and  it  is  almost  unnecessary  to  say,  that  he  could  not     walker. 
transfer  to  another  that  which  he  had  not  himself*  ^^     vendee, 

cannot     resist 
the  exercise  of 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the  partonheven- 
judgement  of  the  IMstrict  Court  be  affirmed,  with  costsw  ^^' 


BOATNER  w.  WALKER. 

AFPK^L  FBOM  THE  COURT  OF  THE  THIRD  DISTRICT. 

In  a  petitory  action,  if  the  plaintiff  alleges  that  he  derives  his  title  by  virtue  of 
certain  acts  of  Congress,  and  as  assignee  of  another  to  whom  a  certificate 
had  been  given,  the  plaintiff  may  offer  in  evidence  a  certificate  to  him,  in 
virtue  of  a  purchase  of  his  assignor. 

The  facts  are  stated  in  the  opinion  of  the  court,  delivered 
by  Porter,  J. 

This  is  a  petitory  action.  The  plaintiff,  after  setting  out 
the  metes  and  bounds  of  the  premises  claimed  by  him,  avers, 
^^that  his  title  to  said  land  was  derived  from  the  government 
of  the  United  States  of  America,  by  virtue  of  the  several  acts  of 
congress  relative  to  the  settlement,  adjustment,  and  location 
of  the  claims  of  lands  situated  in  the  district  east  of  the  Mis- 
sissippi river  and  the  island  of  New-Orleans,  and  as  assignee 
of  one  Dickinson,  who  resided  upon  said  land,  at  and  before 
the  fifteenth  day  of  April,  1813,  and  to  whom  a  certificate 
numbered  —  was  given."  On  the  trial,  the  plaintiff  offered 
in   evidence  a  certificate   to  the  plaintiff,  in   virtue  of  a 

40 
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Easterit  Dis.  purchase  from  Dickinson.    This  evidence  was  obiected  to.  on 

-  an  alleged  variance  between  the  proof  and  the  avennent  of 

MicKET       title  in  the  petition.    The  court  sustained  the  objection,  and 

DUPLART1SR    rejccted  the  evidence.     The  plaintiff  excepted. 

ST  AL.  y^^  ^^  ^f  opinion  the  court  erred.     The  plaintiff  clafns 

In  a  petKo-  '^  ^ 

ry  action,  if  the  title  to  the  land  in  the  petition,  as  assignee  of  Dickinson 

fhathe  derives  ^^^^^i'  ^'^  ^^^  ^^  congress  relative  to  the  adjustment  of  land 
his  title  by  vir-  east  of  the  Mississippi.    These  conferring  a  right  in  that 

tue  of  certain  ,,  .v.i? 

acts  of  con-  capacity,  formed  the  title;  and  whether  the  certificate  issued 
awdeneeof  an!  in  his  name  as  assignee  of  Dickinson,  or  was  in  Dickinson's 
other  to  whom  name  and  afterwards  assigned  to  the  plaintiff,  was  wholly  im- 

a      ceRiucate  

had  been  giy-  material  to  the  issue  joined  between  the  parties.  The  evi- 
may  ^oflTer"  in  dence  in  either  case  supported  the  material  averment  in  the 
evidence  a  cer-  petition,  that  the  plaintiff  claimed  under  the  acts  of  congress, 
in  virtue  of  a  as  assignee  of  Dickinson. 

purchase  of  bis 
assignor. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  &e 
judgement  of  the  District  Court  be  reversed;  and  it  is  further 
ordered,  adjudged,  and  decreed,  that  this  case  be  remanded 
for  a  new  trial,  with  directions  to  the  judge  not  to  reject  the 
certificate  in  favor  of  the  petitioner,  and  offered  by  him  in 
evidence  on  the  trial  of  this  cause.  It  is  further  ordered,  that 
the  appellee  pay  the  costs  of  this  appeal. 


HICKEY  vs.  DUPLANTIER  £T  AL. 

APPSJX  VKOM  THE  THIRD  JUDXCUL  DISTEIOT. 

A  decree  of  a  competent  tribunal  assigning  separate  property  to  the  wife, 
cannot  be  coUaterally  attacked  for  fraud  and  simulation. 

The  facts  are  stated  in  the  opinion  of  the  court,  delivered 
by  Matusws,  J. 
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This  suit  is  brought  against  Constance  Duplantier)  the  Eastkrw  Dis. 
widow  of  Armand  Daplantier,  and  the  heirs  of  the  latter,  to  ^ 

recover  from  the  defendants  a  certain  sum  of  money  for  which      hicut 
the  plaintiflr  Claims  to  make  them  responsible,  the  former  for   dcplaivtier 
having  intermeddled  with  the  succession  of  her  husband,  and       ^^  ^^' 
the  latter  on  account  of  having  assumed  the  character  of  heirs 
pnre  and  simple  of  said  succession. 

The  cause  wsis  submitted  to  a  jury  in  the  court  below,  who 
found  a  verdict  for  the  plaintifi^  and  judgement  being  thereon 
rendered,  the  defendants  appealed. 

The  record  afibrds  no  evidence  of  the  heirs  having  done 
any  act  by  which  they  may  be  considered  as  having  accepted 
the  succession  of  their  father  absolutely ;  and  as  against  them 
the  plaintiff  has  made  out  no  cause  of  action. 

The  acts  of  Intermeddling  on  which  the  wife  is  sought  to  be 
made  responsible  for  the  debts  of  her  husband  as  a  partner  in 
the  matrimonial  community,  are  the  exercise  of  ownership  in 
relation  to  property  which  appears  at  a  former  period  to  have 
belonged  to  her  husband,  and  the  holding  possession  of  the 
propei'ty  which  they  had  used  as  common,  during  the  eiistehce 
of  the  marriagei  without  renouncing  the  community  of  ac- 
quests and  gains,  or  doing  any  other  act  required  by  law  to 
exonerate  her  from  community  debts.     To  justify  her  conduct 
in  this  respect,  she  pleaded  a  separation  of  property  from  her 
husbandt  anterior  to  his  death,  and  that  inconsequence  of  this 
separation,  a  part  of  the  property  over  which  she  exercised 
the  rights  of  an  owner,  was  assigned  to  her  in  a  suit  between 
her  husband  and  his  creditors,  in  which  the  former  claimed 
and  obtained  the  benefit  of  our  insolvent  laws,  and  that  the 
other  property  had  been  regularly  transferred  to   her  as 
separated  in  relation  to  the  community  of  goods  from  her 
husband. 

In  opposition  to  these  means  of  defence,  it  is  contended  on 
the  part  of  the  plaintiff,  that  the  decree  of  separation  is  ab- 
solutely null  and  void;  and  that  the  acts  of  transfer  by  which 
the  wife  acquired  the  property  from  her  husband,  are  simu- 
lated and  fraudulent,  &c.     The  separation  was  decreed  by  a 
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^^'^**"i£^  court  of  competent  jurisdiction;  but  does  not  seem  to  have 

=  been  followed  by  immediate  executioD  and  payment  of  the 

"'^"^      righta  of  the  wife.    Whether  thifi  decree  ought  to  be  con- 

DUPI.AKTIIR   sidered  as  absolutely  void  or  only  voidable  by  proceedings  to 

cause  it  to  be  annulled,  instituted  by  persons  interested  in  its 

a  Competent  ^"'^^^y^  ^^  think  the  present  case  does  not  require  us  to  decide. 

tribunal  usign-  Long  anterior  to  the  institution  of  this  suit,  Mrs.  Daplantier 

property  to  Uie  had  appeared  in  concwno  with  the  creditors  of  her  husband  as 

coUate^y^^  Separated  from  him  in  property,  and  obtained  a  judgement  of 

tacked       for  a  competent  tribunal  by  which  a  plantation  and  several  slaves 

fraud  and  aim*  \  •^  « 

ti^ioo.  were  decreed  to  her  as  her  separate  property,  and  in  relation 

to  her  exercise  of  ownership  and  possession  of  this  property, 
the  acts  of  intermeddling  are  alleged  to  have  been  done.  As 
to  the  property  which  she  acquired  from  her  husband  by  the 
tranters  above  alluded  to,  the  conveyances  by  which  she 
seems  to  have  become  owner  should  be  first  set  aside  by  a 
suit  for  that  purpose  (if  they  be  simulated  and  fraudulent) 
before  it  can  be  considered  as  a  part  of  the  succession  of  her 
husband,  and  made  liable  to  the  payment  of  his  debts.  . 

The  decree  made  in  the  amcurso  by  which  the  plantation 
and  slaves  were  set  apart  for  the  wife,  may  be  considered, 
pro  tcofUoj  as  an  execution  of  the  judgement  of  separation. 

*  It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  avoided,  reversed,  and 
annulled;  and  it  is  further  ordered,  adjudged,  and  decreed, 
that  judgement  be  here  entered  against  the  plaintiff  and 
appellee  as  in  case  of  nonsuit,  with  costs  in  both  courts. 
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Eastbbii  Di8. 
SHARP  ts.  MARTIN.  jMgu8t,1832. 


SHAftP 

M. 

MARTnr. 


▲FFBAL  FROM  THS  COO&T  OP  THE  THIEB  DISTRIOT. 

If  the  appellee  reside  in  another  state,  citation  is  to  be  made  on  the  advocate, 
not  the  agent  or  attorney  in  fact. 

A  continuance  improperly  granted  forms  no  ground  to  reverse  the  judgement 
of  the  inferior  court. 

The  facts  are  stated  in  the  opinion  of  the  court,  delivered 
by  Porter,  J. 

A  motion  is  made  to  dismiss  this  appeal,  service  having 
been  made  on  the  attorneys,  while,  as  it  is  alleged,  the  plain- 
tiff is  a  resident  of  this  state.  The  petition  avers  the  plaintiff 
to  be  of  the  state  of  Georgia.     It  is  true^  he  sues  by  an  agent, 

who  may  be  a  citizen  of  Louisiana.     But  our  law  provides     ,^  . 

'^  ^  If  the  appel- 

that  citations  of  appeal  are  to  be  made  on  the  advocate,  not  lee  reside  in 
the  agent  or  attorney  in  fact,  in  case  the  appellee  resides  in  cttaaon istoS 
another  state.     C.  P.  582.  ™«*«  f »  the 

advocate,   not 

There  was  judgement  in  the  court  of  the  first  instance,  and  the   agent  or 
the  defendant  has  appealed.  foot"^^ 

The  record  does  not  come  up  with  a  certificate  which  ena- 
bles us  to  examine  the  cause  on  its  merits.  The  appellant, 
however,  relies  on  errors  of  law  apparent  on  the  face  of  the 
record. 

The  first  is  that  the  cause  was  set  for  trial  on  the  same  day 
the  order  was  made.  We  are  not  aware  of  any  provision  in 
our  law  which  forbids  this,  and  it  was  the  duty  of  the  party 
now  complaining,  to  have  opposed  the  order  at  the  time  the 
court  fixed  the  cause.  We  Cannot  notice  the  fact  of  the 
counsel  of  the  defendant  being  absent,  on  a  mere  allegation 
made  on  the  argument.  The  matter  should  have  been  placed 
before  the  court  below  by  affidavit  or  other  proof,  and  the 
cause  of  the  absence  shown. 

The  defendant,  among  other  exceptions,  alleged  a  want  of 
authority  in  the  agent  to  make  the  affidavit  on  which  the 
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EASTEiitr  Dis«  attachment  issued*  The  court  ordered  this  exception  to  be 
^^^L^sss  tried  with  the  merits,  and  it  is  alleged  there  was  error  in  not 
^^^  trying  it  separately.  Oar  law  requires  exceptions  of  this 
KBMP.  ]^|||^  fQ  \^^  pleaded  in  limine  lites^and  the  most  regular  course 
ance^  *^*impro^  *^  ^  decide  them  before  the  trial  on  the  merits.  The  error, 
pcriy  granted  however,  is  only  that  of  having  improperly  granted  a  con- 
found to  "^^  tinuance,  and  that  forms  no  ground  for  a  reversal  of  the  final 

verse  the  .    ,  _. 

judgement    ofj^dg^me^** 
the       inferior 


court. 


It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  thi^ 
judgement  of  the  District  Court  be  affirmed,  vrith  costs. 


BAINS  ffs.  KEMP. 

APPEAL  FROM  TBS  COURT  OF  THE  EIOHTB  DISTRlCt,  THE  JUD6E  OF  TfifE 

THIRD  PRESlDfiTG. 

An  appeal  returnable  on  a  day  when  the  coort  does  not  sit,  is  Rull. 

The  mortgagor  of  slaves,  for  a  certain  sum,  may  by  parole  evidence  prove 
usurious  interest,  although  in  his  answer  he  has  not  specified  the  amount  of 
such  a  claim. 

The  facts  are  stated  in  the  opinion  of  the  court,  delivered 
bj  Marthi,  J. 

The  defendant  and  appellee  prays  the  dismissal  of  the  ap- 
peal}  on  a  suggestion  that  it  is  a  second  appeal  taken  without 
the  first  having  been  regularly  withdrawn  or  disposed  of. 

It  appears  that  on  the  30th  of  April,  1831,  the  present  ap- 
pellant obtained  an  appeal  from  a  judgement  against  him  in 
the  District  Court  of  the  parish  of  8t  Helena,  returnable  on 
or  before   the  first  Monday  of  November,  then  following* 
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Afterwards^  the  party,  od  a  suggestion  that  the  appeal  had  SASTiwr  Dis. 
not  been  made  returnable  on  a  judicial  day,  obtained  another  ' 

returnable  on  the  fourth  Monday  of  April,  18a3,  The  petition  "^^^^ 
for  the  last  appeal  is  without  a  date,  but  that  of  the  order  is  ump. 
of  the  fifth  of  April. 

We  consider  an  order  allowing  an  appeal,  returnable  on  a  An  appeal  re- 
day  on  which  the  court  does  not  sit,  as  an  order  allowing  one  day  when'^he 
returnable  on  any  day,  or  not  returnable  at  all.     The  party  ^P.^!^  *^°f^  "®* 

sili  is  nulla 

may  treat  it  as  a  nullity)  and  obtain  an  order  for  an  appeal 
properly  returnable,  if  he  has  not  suffered  the  legal  period  to 
elapse,  especially  when,  as  in  the  present  case,  the  appellee 
has  not  been  cited  on  the  first  appeal. 

Our  attention  has  been  drawn  to  a  bill  of  exceptions  taken 
by  the  counsel  of  the  plaintiff  to  the  opinion  of  the  court  over- 
ruling  his  objection  to  the  introducticm  of  parole  evidence,  by 
the  defendant,  of  the  ralue  of  the  services  of  certain  slaves, 
claimed  by  the  latter  in  compensation  of  the  plaintiff's  de- 
mand. 

It  was  contended  the  court  erred.     1.  Because  the  defei^     1*be  mortga- 

ffor  ox    slaves 

dant  in  his  answer  has  stated  no  specific  sum  as  the  amount  of  for  a  certain 
the  value  of  these  services.  3.  Because  an  unliquidated  de-  fJJ^'iJ"*^  ev^ 
mand  against  the  transferer,  for  the  services  of  the  slaves,  dence    prove 

--     usurious  inter- 
could  not  be  opposed,  in  this  suit,  to  the  liquidated  demand  of  est^altliough  in 

the  plaintiff.     3.  Because  the  parole  proof  went  to  contradict  j,^  ^^Boect 

the  original  terms  of  the  contract  of  mortgage  between  the  *®^    ^f    ** 

^  ^  ^  mount  of  sucli 

parties*  a  claim. 

The  plaintiff  sues  as  assignee  of  a  mortgage  on  certain 
slaves,  given  by  the  defendant  toseeure  a  sum  of  five  hundred 
dollars.  The  defendant  admitted  his  obligation  to  pay  the 
money  and  the  transfer,  but  averred  the  obligation  is  not 
payable  to  order  or  otherwise  negotiable,  and  the  contract  is 
on  its  face  usurious,  as  the  original  obligee  was  to  have  and 
had,  besides  interest,  the  services  of  the  slaves  for  the  use  of 
the  money;  that  the  defendant  is  entitled  to  the  value  of  these 
services  in  compensation  of  the  debts  and  interest. 

On  these  facts  it  does  not  appear  that  the  District  Court 
erred  in  admitting  the  evidence.     The  plaintiff,  a  mere 


KT  AL. 
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EikSTBRir  Dm.  aasigoee,  could  not  have  a  greater  right  than  the  amignor,  and 
'  he  took  the  debt  cum  cnete*    Had  the  suit  been  between  Ae 

i-KB         original  parties,  the  defendant  ought  have  properly  sought 
oxAMoifD     relief  by  a  plea  of  reconvention* 

The  parole  evidence  was  properly  admissible  to  establish 
the  qtianium  of  the  defendant's  claim.  It  did  not  contradict 
the  obligation,  but  tended  to  ascertain  the  amount  of  a  claim 
evidently  resulting  from  the  obligation^  since  the  obligee  must 
account  for  whatever  he  receives  beyond  ike  debt  and  the 
interest,  legal  or  conventional,  as  it  may  be. 

As  die  defendant  had  a  right  to  claim  the  value  of  the  ser- 
vices of  these  slaves  from  the  plaintiff,  evidence  of  the  value 
was  admissible,  notwithstanding  no  specific  amount  was  stated 
in  the  answer.  This  might,  periiaps,  be  an  objection  to  the 
form  of  plea  of  compensation,  but  it  is  none  to  the  evidence. 
On  the  merits,  the  jury  found  the  debt  and  interest  did  not 
exceed  the  value  of  the  services  of  the  slaves  while  they  were 
in  the  possession  of  the  mortgage  creditor.  The  judge 
approved  of  the  verdict,  and  we  do  not  see  any  error  in  it 

It  is«  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  be  affirmed,  with  costs. 


LEE  M.  DEARM OND  ET  AL. 

APPEAL  FROM  TRB  COURT  OF  THE  THIRD  DISTRICT. 

The  title  of  a  holder  of  a  note,  whether  tranaferred  by  blank  endorsement  or 
hj  delivery,  when  the  instrament  is  payable  to  bearer,  is  in  both  instances 
a  matter  m  pa§s,  if  unsupported  by  authentic  evidence,  and  the  holder  with- 
out  the  aid  of  such  evidence,  cannot  legally  proceed  in  the  viaezteutwa  on 
a  mortgage  given  to  secure  payment. 

The  facts  are  stated  in  the  opinion  of  the  court,  delivered 
by  Mathews,  J. 
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One  of  the  defendants  in  this  case,  haying  obtained  an  order  ^/*'''^>'^P"' 
of  Beizore  and  sale  of  certain  property,  on  which  he  alleged  - 

the  plaintiff  had  given  a  mortgage,  the  latter  applied  to  the         ^^^ 

VSm 

jndge  a  quo  by  petition,  and  obtained  an  injunction  to  stay  the    dcarmond 
proceedings,  which  had  been  commenced  in  the  via  executiva. 
This  injunction  was  afterwards  dissidved  by  the  court  below, 
and  the  plaintiff  appealed. 

The  plaintiff  in  the  original  proceeding,  who  is  here  appel- 
leeyclaioied  the  right  to  ha«re  executory  process  on  a  mortgage 
given  by  the  appellant  on  certain  real  property  therein 
described,  to  secure  the  payment  of  four  hundred  dollars  to 
Susan  Boswick,  which  debt  was  evidenced  by  notes  of  hand 
made  by  him,  payable  to  said  Susan  or  bearer,  and  were  par- 
agraphed by  the  notary  public,  before  whom  the  mortgage 
was  executed,  in  the  usual  mode,  dtc.  The  plaintiff  in  the 
original  action,  alleged  that  the  notes,  to  secure  the  payment 
of  which  the  hypothecation  was  made,  were  regularly  trann 
ferred  to  him,  and  claimed  a  right  to  exercise  the  privilege 
of  the  mortgager,  as  having  acquired  full  and  complete  title 
to  aU  the  benefits  and  privileges  appertaining  to  the  mortgage, 
as  an  accessary  to  the  principal  debt,  which  had  been  regu- 
larly transferred  to  him, by  delivery  of  the  notes. 

The  legality  of  the  executory  proceeding  attempted  by  the 
holder  of  these  notes,  is  opposed  on  the  ground,  that  the  trans* 
fer  of  the  claim  to  the  present  holder,  either  in  relation  to 
the  principal  debt  or  its  accessary,  is  iK>t  evidenced  by  an 
authentic  act,  and  consequently  is  a  matter  «i»jn^,  the  truth 
of  which  should  be  established  contradictorily  between  the 
parties. 

The  principle  thus  relied  on  by  the  appellant,  has  been  re- 
cognized as  just  and  legal,  by  several  decisions  of  this  court, 
in  relation  to  notes  transferred  by  endorsement.  See  ^lih^p. 
373,  and  10  Mart.  222,  The  counsel  for  the  appellees,  how- 
ever, attempts  to  show  a  distinction  between  a  note  made 
payable  to  bearer,  and  one  that  passes  only  by  endorsement. 
It  is  true  that  the  former  is  transferable  by  simple  delivery, 
the  latter  requires  t^ie  name  of  the  payee  to  appear  by 

41 
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Eastern  Dis.  endorsement:  but  when  such  endorsement  is  made  in  blank.it 

Au.«ufif    1832 

■  ^  passes  from  one  holder  to  another  in  the  same  manner  as  the 
i-«B         former. 
DEARMoirD,        Should  it  be  admitted  that  possession  of  a  note  made  pay- 
able to  bearer^  is  prima  facie  evidence  of  property,  still  the 
promisor  has  a  right  to  dispute  the  fairness,  honesty,  and  le- 
gality of  the  manner  in  which  such  possession  was  obtained; 
and  an  allegation  of  fraud  in  the  acquisition  of  the  evidence 
of  the  debt,  would  raise  a  question  of  fact,  which  could  not  be 
tried  by  a  judge  at  chambers,  where  orders  of  seiiHtre  and  sale 
a  hJide^^'of "![  ^^  generally  granted.     The  title  of  the  holder  of  a  note, 
note,  whether  whether  transferred  by  blank  endorsement  or  by  delivery, 

transferred  by 

biank  endorse-  when  the  instrument  is  payable  to  bearer,  appears  to  us,  in 
l&v^Tv^  ^yfh^n  ^^  instances,  to  be  properly  a  matter  enpays^  if  unsupported 
the  instrament  \^  authentic  evidence,  and  the  holder  without  the  aid  of  such 

18  payable  to     "^      . 

bearer,  b   in  evidence,  cannot  legally  proceed  in  the  via  executiva  on  a 

both  instances  .  .  .  . 

a  matter    n  mortgage,  given  to  secure  payment 

^^Jt  d  b  °'aS^  ^^  ^®  further  contended  on  the  part  of  the  appellees,  that  the 
thentic  evi-  decisions  which  establish  the  doctrines  as  above  stated,  are 
holder  without  based  on  the  Spanish  lawsj  and  that  these  laws  being  repealed 
^dcnct  cM^  by  an  act  of  the  legislature  passed  in  1828,  decisions  made  m 
Dotiegatiypro-  conformity  with  them,  cannot  now  be  considered  as  properly 

ceedinthevta   ,      ,        ^  >.,        ,      ,  u     r      ^ 

exeeutha,  on  a  declaratory  of  legal  rules. 

Sr^^^^cure  Whether  the  former  laws  of  the  country  were  or  were  not 
payment.  repealed  by  this  act,  we  deem  it  unnecessary  to  inquire  in  the 
present  case,  for  no  positive  declaration  of  legislative  will,  has 
been  adduced  to  contravene  the  doctrine  taught  by  these 
decisions,  and  we  believe  it  to  be  entirely  consistent  with 
principles  of  justice  and  equity. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  avoided,  reversed,  and 
annulled:  And  it  is  further  ordered,  adjudged,  and  decreed, 
that  the  injunction  heretofore  granted,  be.  reinstated  and 
made  perpetual,  reserving  to  the  original  plaintiff^  Dearmond, 
his  right  to  pursue  the  defendant  and  plaintiff  in  injunction  in 
the  via  ordinaria',  the  appellee  to  pay  costs  in  both  courts* 
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Eastsrv  Di8. 
WILUAMS  ET  AL.  w.  HOLLOWAY.  August,  1832. 


▲PPSAL  FROM  THE  CORUT  OF  THS  XMHTH  DISTRICT. 


WILLIAMS 
£T  AL. 

rs 
In  an  hypothecary  action,  the  denial  of  an  amicable  demand,  is  equivalent  to     hollow  at. 

a  denial  of  the  ten  days  notice. 

,  To  support  the  hypothecary  action,  the  law  requires  a  demand  of  payment 
from  the  debtor  thirty  days  previous  to  notice  to  the  third  possessor;  and 
no  proceedings  against  the  latter  or  the  mortgaged  property,  can  be  com- 
menced until  after  the  expiration  of  the  ten  dsys  notice  required  by  law. 

The  facts  are  stated  in  the  opinion  of  the  court,  delivered 
bj  Mathews,  J. 

This  is  an  bTpothecary  action  against  a  third  possessor  of 
the  mortgaged  property.     The  defendant,  in  his  answer,  de- 
nies the  existence  of  the  mortgage;  sets  up  title  in  himself,  in 
virtue  of  a  sherifPs  sale  made  on  a  judgement  which  operated     in  an  hypo- 
as  a  judicial  hypothecation,  anterior  to  the  mortgage  of  the  jhe^^nial^of 
plaintiff's,  &c.     He  also  denies  that  any  amicable  demand  *"     amicable 

'  *'  ^  demand,  is  e- 

was  made  on  him  to  pay  the  money  claimed.     This  we  con*  auivalent  to  a 
sider  equivalent  to  a  denial  of  the  ten  days  notice  required  by  ^en  days  no- 
law  to  be  given  to  a  third  possessor,  previous  to  the  seizure  ^^®' 
and  sale  of  mortgaged  property  in  his  hands. 

The  court  below  sustained  the  defence  on  the  merits,  and 
gave  a  final  judgement  in  favor  of  the  defendant,  from  which 
the  plaintiffs  appealed. 

The  record  affords  no  evidence  to  shew  that  ten  days  notice 
had  been  given  to  the  third  possessor  of  the  demand  made  on 
the  original  debtor,  or  that  the  former  was  in  any  manner 
required  to  pay  the  debt,  previous  to  the  institution  of  the  pre-     .j,^  ^ 
sent  proceedings.     It  is  believed  that  a  just  interpretation  of  thehypotheca- 
the  GSth  and  69th  arts,  of  the  Code  of  Practice^  and  some  fol-  law  reanii^s  a 
lowing,  requires  in  support  of  the  hypothecary  action,  pro-  p^^^nt  from 
perly  so  called,  a  demand  of  payment  from  the  debtor  thirty  the  debtor,thir- 
days  previous  to  notice  to  the  third  possessor,  and  that  no  ous  to  notice 

.,1  •     X  L*  xi_  X  J  J.  to    the    third 

process  either  against  mm  or  the  mortgaged  property,  can  possessor;  and 
legally  be  commenced  until  after  the  expiration  of  the  ten  days  ?J^  '^"^*^*njt 
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E^w  Dbt.  notice,  which  seems  to  be  required  by  art,  69.    Uoless  such 

^  notice  be  proven  in  some  manner,  or  other  proceedings  against 

^^v$!*       ^^^  possessor  or  the  property,  should  be  abated;  and  as  this 

GUBTis.      notice  is  not  shewn  to  have  been  cnlven  in  the  present  case, 

the   latter    or  mi* 

the  mortgaged  the  suit  shoald  have  been  dismissed.     This  view  of  the  case 
^^commen^  precludes  the  necessity  of  examining  it  on  the  merits. 

ced  until  after 

onbtTterdT  8      '*  is/therefore,  ordered,  adjudged,  and  decreed,  that  the 
notice  reqnir-  judgement  of  the  District  Court  be  avoided,  reversed,  and 

ed  bv  law 

annulled:  And  it  is  further  ordered,  adjudged,  and  decreed, 
that  judgement  be  here  entered  as  in  case  of  nonsuit,  the  plain- 
tiffi  and  appellants  to  pay  the  costs  which  accrued  in  the  court 
below;  those  of  the  appeal  to  be  borne  by  the  appellee. 


CURTIS  M.  CURTIS. 

▲PPBAL  mOM  TBS  COUBT  OF  PBOBATKS  OF  THE  PARISH  OF  XUT  FXLICIAVA. 

In  a  suit  between  A  and  B,  wherein  C  intervenes,  if  the  plea  of  intervention 
be  dismissed  by  the  court  a  qua^  and  its  judgment  affirmed  on  appeal,  C  is 
no  longer  a  party  to  the  snit;  nor  can  any  order  be  taken  against  C,  although 
it  issue  before  the  judgement  of  the  Appellate  Court,  is  recorded  in  the 
court  below. 

The  facts  are  stated  in  the  opinion  of  the  court,  delivered 

by  PORTBR,  J. 

This  case  has  been  already  before  the  court;  it  will  be 
found  reported  in  3  La.  Rep.  514.  The  suit  was  brought 
to  obtain  a  partition  of  property  to  which  the  plaintiff  and 
defendants  set  up  title.  The  party  who  is  now  appellee  be- 
fore the  court,  intervened  and  claimed  the  slaves  as  belong- 
ing to  her  children.  Her  right  to  interplead  was  contested 
by  the  plaintiffs,  and  die  Court  of  Probates  sustained  the 
objection,  and  ordered  the  petition  in  intervention  to  be  dis- 
missed.   On  appeal,  the  judgement  was  confirmed. 
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After  the  rendition  of  the  judgment  by  this  tribunal,  but  ^J][^,^ 
before  it  was  carried  down  and  recorded  in  the  inferior  court,     , 


CVRTU 


the  plaintiffi  applied  for,  and  obtained  an  order  of  sequestra- 
tion against  the  slaves  in  the  possession  of  the  appellee*    She      cvavu. 
appeared,  and  prayed  the  order  might  be  set  aside,  on  the  tween  A  and 
ground  that  as  she  was  not  a  party  to  the  suit,  her  property  P'te^^ioies"  K 
could  not  be  the  object  of  sequestration.  **»«  P*e»  of  in- 

.»  ■  ^  tervention  be 

The  Court  of  Probates  sustained  her  objection,  and  ordered  dismissed  by 
the  writ  to  be  quashed.  The  plaintifis  appealed,  and  contend  ^^  ^^  |^ 
herethatuntilthejudeementof  the  Supreme  Court  wasrecord-  jndgement  af- 

•'      **  ^  firmed  on  ap- 

ed in  that  of  the  first  instance,  the  appellee  was  a  party  to  the  peal,  c  is  no 

suit,  and  subject  to  any  order  which  the  court  might  make  to^tficrsui^^ 
against  her  in  that  capacify.  ^  ulen^Z 

The  argument  has  placed  the  case  before  the  court  on  the  ffuost  c,  al- 
ground  on  which  the  decision  of  it  must  turn.  It  is  quite  beforo  '^e 
clear,  that  in  a  suit  between  A  and  B,  the  property  owned,  or  {he^  ociiatc 
possessed  by  C  cannot  be  seized  without  making  him  a  party  Court   is   re- 

corded  in  the 

to  the  action,  or  commencing  a  new  one  against  him.  In  this  conn  below. 
instance,  we  are  of  •pinion,  that  after  the  judgement  of  the 
Supreme  Court  had  become  final,  the  interpleader  could  no 
longer  be  considered  as  a  party  to  the  suit  in  the  court  below, 
though  the  judgement  may  not  have  been  recorded.  The  en- 
registry  in  the  inferior  tribunal,  is  only  necessary  to  obtain  exe- 
cution;  but  the  decree  derives  no  additional  force  from  that 
formality,  no  more  than  placing  an  execution  in  the  hands  of 
the  sheriff,  would  add  to  the  effect  of  a  judgement  of  tiie  Dis- 
trict Court.  The  obligaUons  of  the  paities  commenced  fi^m 
the  moment  the  judgement  becomes  final;  and  any  act  done 
by  them  inconsistent  with  it,  is  contrary  to  these  obligations, 
and  can  confer  no  right  on  them. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  Probate  Court  be  affirmed,  with  costs. 
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Eastkrh  Dm. 

AuguMt,  1838.  SHIELDS  vs.  BRUNDIGE. 

SRISf4>8 

Vt.  APPKAL  FBOM  THB  THIRD  JUDICIAL  DISTRICT. 

BRUHDIOE 

Where  the  payment  of  a  note  is  secured  by  mortgage,  if  the  note  become 
prescribed,  the  mortgage  is  without  effect. 

The  facts  are  stated  in  the  opinion  of  the  court,  delivered 
by  Mathews,  J. 

The  plaintiff,  as  holder  of  certain  promissory  notes  made 
payable  to  one  E.  T.  Hale,  and  by  him  endorsed  in  blank, 
sues  by  attachment  to  recover  the  amount  of  these  notes  from 
the  maker. 

The  counsel  appointed  to  defend  the  absent  debtor  pleaded 
in  defence  the  prescriptions  of  five  and  ten  years.  This  plea 
was  sustained  by  the  court  below,  and  judgement  accordingly 
rendered,  from  which  the  plaintiff  appealed. 

The  most  important  question  presented  in  this  case  for 
decision,  arises  out  of  the  circumstance  of  the  payment  of  the 
notes  having  been  secured  by  a  mortgage  reserved  on  the 
property  which  the  defendant  purchased  from  Hale  the  payee, 
and  for  the  payment  of  the  price  of  which  they  were  given. 

Five  years  having  elapsed  since  the  promulgation  of  the 
Louisiana  Code  previous  to  the  commencement  of  this  suit, 
it  is  admitted  that  the  action  on  the  notes  in  question  is  barred 
by  the  prescription  of  this  period,  and  the  plaintiff^s  counsel 
relies  solely  on  the  obligation  created  by  the  mortgage.  This 
being  an  accessory  to  the  principal  obligation  (according  to 
the  doctrine  generally  received  as  true  on  this  subject),  be- 
came extinct  by  the  extinguishment  of  the  principal. 

But  it  is  contended  that  a  prescription  which  bars  the 
Where    the  *^  ^ 

payment  of  a  action  does  not  extinguish  the  obligation  on  which  it  may  be 

note  is  secured  rjj-n  ••:!  ir  -   a*        - 

by  mortgage,  founded.  By  our  jurisprudence,  a  plea  of  prescnption  is  a 
if  the  note  be-  peremptory  exception  which  puts  an  end  to  the  suit  and  con- 
ed, the  mort-  stitutes  a  perpetual  bar  to  recovery.  It  is  not  easy  to  dis- 
e^t.  tinguish  between  an  obligation  which  can  never  be  enforced 
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and  one  extinct    Whatever  opinions  may  have  been  ex-  Eastbrh  Dm. 
pressed  by  the  commentators  on  French  laws  in  relation  to  J. 

this  subject,  and  if  we  should  admit  that  a  preponderance  iBisLos 
amongst  them  prevails  in  favor  of  the  doctrine  contended  for  bbutomk. 
by  the  plaintiff  in  the  present  instance,  still  it  cannot,  in  our 
opinion,  avail  him,  being  contrary  to  the  rules  established  by 
the  textual  provisions  of  our  code.  The.article  3420  declares 
prescription  to  be  a  manner  of  discharging  debts.  Article 
3422  states  that  ^the  prescription  by  which  debts  are  released 
is  a  peremptory  and  perpetual  bar  to  every  species  of  action, 
real  or  personal.''  Perhaps  the  soundest  principle  on  which 
prescription  may  be  considered  as  a  just  and  equitable  dis- 
charge of  debts,  is  the  presumption  bf  payment  by  the  Isqpse 
of  time;  and  on  this  principle  the  obligation  to  pay  is  cleariy 
extinct.  The  provisions  of  the  article  3494  are  similar  to 
those  already  cited;  and  the  article  immediately  succeeding 
provides  that  the  debtor  is  not  only  released,  but  the  owner 
of  an  estate  encumbered  with  real  rights,  is  released  from 
them.  Certainly  any  thing  which  releases  a  debt,  frees  the 
debtor  from  his  obligation  to  pay,  which  thereby  becomes 
extinct.  It  being  then  admitted  that  the  obligation  to  pay 
is  principal,  and  the  mortgage  accessory,  and  that  an  ex- 
tinguishment of  the  principal  obligation  ipso  facto  extinguishes 
tLe  accessory,  the  conclusion  is  clear  and  just  that  the  pre- 
scription in  the  present  case,  which  destroyed  the  debt, 
leaves  the  mortgage  without  effect. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  affirmed,  with  costs. 
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Eastbiui  Dm. 

August,  1838.  TUCKER  m.  USLE. 


TUCKVR 
LISLI. 


AFPKAL  FROM  TBI  COURT  OP  THR  fOURTB  DUTRICT,  THR  JUDOS  OP  TBR  EIQBTB 

PRRBIDING. 

Where  a  plaintUT  sues  u  heir  she  is  not  compelled  to  prove  her  capacity,  ankM 
it  be  specially  denied. 

Where  the  plaintiff  sues  as  daughter,  and  the  petHion  shows  that  she  daisis 
nothing  eieept  by  inheritance  from  her  deceased  fisther,  it  is  a  sufficient 
averment  of  her  capacity  oC  heir. 

A  contract  made  by  ^fimme  eounerU  is  ratified  by  a  partial  payment  after  she 
becomes  a/Mnms  tok. 

The  facts  are  stated  in  the  opinion  of  the  court,  delivered 
bj  Martin,  J. 

The  defendant  and  appellant  urges,  that  the  district  jodge 
erred  in  giving  judgement  against  her,  because: 

L  The  plaintiff  failed  in  showing  that  she  was  heir,  and 
sole  heir,  of  the  person  under  whom  she  claims. 

3.  The  contract  sued  on  was  entered  into  bj  the  defendant 
during  her  coverture. 

The  plaintiff  sues  as  daughter  of  Henrj  Tucker,  deceased, 

and  avers  she  is  the  bearer  and  legal  owner  of  the  note  sued  on, 

plaintiff  ^mes  V  inheritance  from  her  said  deceased  father,  and  has  the  right 

as  heir,  she  is  |o  g^e  for  and  recovor  die  contents.    The  eeneral  issue  and 

not  compelled  ^ 

to  prove  her  other  pleas  were  pleaded,  but  there  was  no  special  denial  of 
lesTit^  spel  ^^  plaintiff's  heirship,  and  no  proof  thereof  was  administered* 
cially  denied.  Had  the  plaintiff  sued  as  heir  of  H.  T.  she  would  not  have 
plaintiff  suesas  ^^^^  compelled  to  administer  proof  of  her  capacity  to  sue  as 
^ttghter,  and  heir,  unless  it  had  been  specially  denied,  although  the  general 
shows  that  she  issue  was  pleaded;  because  that  plea  does  not  deny  the  des- 
except  by  m-  cription  the  plaintiff  gives  of  his  person,  nor  the  capacity  of 
her*^eceased  ^®"''  executor,  curator,  syndic,  trustee,  &c.,in  which  the  suit 

father,  it  is  a  is  brought. 
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^le  has  saed  as  daugbter  of  H.  Tucko*,  deceased,  and  the  EASTtRir  Du. 
petition  shows  that  she  claims  nothing  except  by  inheritance  -^ 

fix)in  her  said  deceased  father.    We  think  that  this  sufficiently  «a¥oso  bt  ai.. 

•^  vs. 

a^era  ber  capacity  of  heir^  which  the  defendant  ought  to  have  lbwm  et  al. 
denied  if  she  believed  the  plaintiff  did  not  possess.  sufficient  aver- 

*  '^  ment    of    her 

It  is  clear  the  defendant  was  a  femme  ixntoerte^  at  the  time  capacity  of 
she  made  the  contract,  b«t  it  is  shown  that  die  ratified  it  by  a  a  contract 
partial  payment  after  she  became  ^femmesole.  ^^  J^yj^ 

b  ratified  by  a 
Dartiat       oaV' 

It  is^  therefore,  ordered,  adjudged,  and  decreed,  that  the  ment  after  she 
judgement  of  the  District  Court  be  affimied,witti  costs.  falS^^.    "^ 


0AY080  £T  AL.  «f .  LEWIS  ET  AL. 

▲rP&AI.  rB»m  TBS  COURT  or  TKV  raiBD  DMTBICT. 

Minors  maybe  sued  in  the  District  Court. 

Hie  right  of  the  creditor  to  interfere  ^th  the  contracts  which  his  debtor  may 
«nter  into  with  ttiird  persons,  is  whoily  founded  on  the  injury  they  may 
occasion  him. 

By  the  Old  Civil  Code  the  jfdauittff,  having  «  moitgt^  on  certain  proper^ 
which  is  insufficient  to  satisfy  the  debt»  and  'Claisilng  property  (kun  a  third 
person  otn  tiie  ground  of  a  firaadulant  transfer,  ou^t  to  «how  injury  sustained 
Mid  HMufficiew^  (of  Iris  debtorls  property. 

The  Louisiana  Code  confers  privileges  on  a  plaintiff  seeking  to  set  aside  con- 
tracts made  in  fraud  of  tiis  rights,  which  he  did  not  previously  possess. 

fa  an  notion  to  set  aside  a  contract  4nade  in  fraud,  defondant  may  demand  a 
discussion  of  the  property  belonging  to  the  originfld  debtor;  and  on  pointing 
out  *ihe  property,  as  specified  in  the  Louisiana  Code,  the  suH  will  bo  stayod 
until  such  property  bo  discussed. 

42 
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Eastern  Dis.      The  fact»are  stated  in  the  opinion  of  the  court,  delivered 

August,  1832.  *^ 

^  by  P0RTBB9  J. 

OATOSO    BT  AL. 
98. 

Lxwu  KT  AL.  The  plaintiffs,  as  heirs  of  Margaret  Shile,  were  mortgage 
creditors  of  one  Gladden  King,  now  deceased.  The  petition 
charges,  that  the  property  mortgaged  is  not  sufficient  to  pay . 
the  debt;  and  that  the  debtor,  during  his  life,  by  divers  false 
and  fraudulent  ccmveyances,  divested  himself  of  the  greater 
portion,  if  not  the  whole  of  his  estate,  and  transferred  the  title 
to  it,  by  the  interposition  of  third  persons,  to  his  wife  and 
children.  The  petition  prays  for  judgement  against  them, 
and  that  the  various  conveyances  may  be  set  aside  and  de- 
clared void. 

Exceptions  were  filed  to  the  mode  in  which  the  action  was 
instituted  against  the  widow  and  minors,  to  the  jurisdiction  of 
the  court  in  which  the  suit  was  brought,  &c.  It  is  also 
specially  pleaded,  that  the  plaintiffi  ^must  discuss  the  plan- 
tation before  any  judgement  can  be  pronounced."  To  these 
pleas  the  general  issue  is  added. 

The  cause  was  submitted  to  a  jury  in  the  court  of  the  first 
instance,  who  found  a  verdict  for  the  plaintiffs.    There  was 
Judgement  accordingly,  and  the  defendants  appealed. 
Minors  may      The  objections  to  the  mode  in  which  the  minors  and  widow 
DifitriotCoart.  s^re  Sued,  and  the  court  in  which  the  action  is  brought,  do  not 
appear  to  us  well  founded.     The  exception,  however,  which 
demands  a  discussion  of  the  property  mortgaged  before  judge- 
ment can  be  pronounced,  appears  to  us  of  a  much  more  serious 
nature  than  these  just  noticed. 
The  right  of      The  right  of  the  creditor  to  interfere  with  the  contracts 
to^    interfere  which  his  debtor  may  enter  into  with  third  persons  has,  nei- 
Sl**tg**^*  J?""  ther  in  law  nor  reason,  any  other  ground  to  rest  on,  than  the 
his  debtor  mav  injury  they  may  occasion  Lim.     It  is  obvious,  therefore,  that 
third  persons  is  while  he  retains  sufficient  property  to  satisfy  the  creditor  by 
ed  on  the  inju-  whom  his  contracts  are  attacked,  the  latter  is  deprived  of  any 
ry  they  may  cause  of  action.    Hence,  previous  to  the  passage  of  the  late 

occasion  him.  *  .  •■        ■■  .    1.  1 1     j. 

Bv  the  Old  ^^^i^^lnients  to  our  code,  it  was  considered  indispensable  for 
Ciril  Code  the  the  plaintiff  in  a  suit  like  that  now  before  us,  to  show  that  he 
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waa  injured,  by  proving,  dtfier  by  the  retam  of  the  sheriff  or  £*»«■»  Dm. 
otherwise,  that  his  debtor  had  not  sufficient  property  left  out  ^ 

of  which  the  debt  due  by  him  could  be  satisfied.     Evidence  oatoso  bt  al. 

•^  vs. 

which  established  there  was  real  or  personal  estate  which  the  lzwm  kt  al. 
creditor  could  resort  to  for  the  payment  of  the  money  due  to  plaintiff;  hav- 
him  was,  on  the  other  hand,  deemed  sufficient  to  put  an  end  UJf^rtainp^ 
to  the  action.     The  1968th  article  of  the  Louisiana  Code  has,  perty  wiiict  is 

insufficient  to 

however,  materially  modified  this  jurisprudence,  and  confers  satisfy  the 
privileges  on  the  plaintifi*  in  an  action  to  set  aside  contracts  cfaiming  pro- 
made  in  fraud  of  his  rights,  which  we  do  not  apprehend  he  ^y  "^°^  * 
previously  possessed.  on  the  ground 

It  declares  that  the  defendant  in  such  an  action  may  de-  transfer,  ought 
mand  a  discussion  of  the  property  belonging  to  the  original  ^"jJlUJ^d"^^ 
debtor,  before  any  judgement  shall  be  pronounced  in  the  suit  insufficiency 

^      •,-!i*u  /    *     ^1         u-         •    *^  ^       A  '       *k     of  »iw  debtor's 

to  avoid  the  contract,  and  on  his  pointing  out  and  proving  the  property, 
existence  of  such  property  situate  in  the  state,  and  the  title  to      The  Louisi- 
which  is  not  in  dispute,  the  suit  against  him  shall  be  staid  fers  privileges 
until  such  property  be  discussed.  weWng  to'^t 

This  provision  is  imperative,  and  it  appears  to  the  court  MWecontoracts 
conclusive  against  the  right  of  the  plsdnttK  to  have  the  judge-  of  his  rights, 
ment  which  they  obtained  in  the  District  Court  confirmed  ^t' prevtousiy 
here.  The  application  of  the  rule  is  strengthened  by  the  P^^^^^ss. 
fact  of  there  being  property  mortgaged  to  the  creditor.  It  to  set  aside^a 
is  true,  the  plaintiffs  assert  in  their  petition,  that  the  property  f^  "fi^a,"  d1^ 
which  they  sold,  and  which  was  hypothecated  to  secure  their  J?"^*"^  ™?y 
debt,  is  now  in  the  hands  of  a  third  person^  who  sets  up  a  title  cussion  of  the 
paramount  to  theirs.  The  record  aflbrds  no  evidence  of  this  f^^lgto  the 
feet*  and  we  do  not  understand  how  it  can  be.     The  sale  was  ^^"P""*'  j^*^*" 

'  or,     and     on 

by  authentic  act,  the  mortgage  duly  recorded,  it  contained  pointing  oat 
the  pact  of  non  alienando;  no  one,  therefore,  could  have  ac-  specified  in  the 
quired  since  the  sale  aparamount  right  to  that  of  the  petitioners,  ^'|^  ^J  ^^ 
from  the  vendee.    If  a  superior  title  existed  in  any  one  pre-  stayed     until 

.^  JT        g^^^^  property 

vious  to  the  sale  to  King,  this,  so  far  from  showing  a  right  in  be  discussed. 
the  plaintiffii  to  set  aside  his  contracts,  would,  on  the  contrary, 
prove,  that  they  had  sold  what  did  not  belong  to  them,  and 
would  destroy,  not  only  their  right  to  maintain  this  action,  but 
even  that  to  recover  the  money  from  the  original  debtor. 
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£aitbb»  iM.      It  18,  therefiM-e.  ordered,  adjadsedy  and  decveed,  that  Ae 

\Mt0uM  1838.  »      a      o     ' 

^^    '         judgement  of  flie  District  Court  be  wotded  and  aiutoUed; 
MMoi^ur.      ajui  It  ifl  further  adjudged  and  ordered,  that  the  cause  be  re* 
joBiirrov     manded  to  the  court  at  the  first  hMitance,  and  that  the  pro- 
ceedings in  this  action  be  staid  until  the  pkmtatMNi  mortgaged 
for  the  security  of  the  debt  bediscussed;  ikt  appellee  payisig 
costs  in  this  court. 


BAGLEY  vs.  JOHNSTON. 

APPEAL  FROM  THE  COURT  OF  THE  THIRD  DISTRICT. 

An  injunction  requiring  the  sheriff  to  itey  proceedings  on  an  order  for  pto- 
Timonal  seisnre,  but  whicb  Issues  after  actual  seicure  has  been  made,  has  no 
effect  unless  the  ^eriff  be  ordered  to  restore  the  property  sraied. 

The  fects  are  stated  in  the  opinion  of  file  ccmxt^  delivered 
by  Mayhews,  J. 

Johnston,  the  defendant  in  the  present  case,  having  sued 
the  plaintiffs  in  another  action  on  a  contract  as  set  out  in  his 
petition,  obtained  an  order  for  provisional  seianre  of  their 
merchandise  in  a  silore  which  he  had  rented  to  them  on  a 
lease  of  five  jears  at  the  rate  of  eig^t  hundred  doUan  per 
year;  they,  at  the  time  of  obtaining  the  lease  bought  firom  the 
plaintiff  in  that  suit,  certain  goods  and  merchandise  on  a 
credit  of  five  years,  to  be  paid  by  instalments,  for  which^ 
together  with  the  rent,  they  bound  themselves  to  pay  the  sum 
of  one  thousand  two  hundred  and  thirty-five  dollars  annually. 
The  first  instaknent  became  due  on  the  14th  of  February^ 
1832,  to  recover  which  the  suit  referred  to  was  brou^t,  and 
for  other  purposes* 
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The  sheriff  seized  the  nropertr  of  the  defeaAbnts  in  tihot  ^'^^B^ 
actiett,  under  the  order  of  the  court  as  aboTe  stated.  _-_-:_s_-. 

On  a  showing  made  to  the  judge  of  the  third  judicial  dia*     «»»«7oh 
trict  by  petition  of  the  defendant's^  an  injunctisn  was  obtained  baaixt  it  al. 


requirinc:  the  sheriff  to  stay  Aurther  proeeedincs  on  the  order ,.  ^°  injunc- 
for  provisional  seizure*  This  occurred  after  seizure  had  been  the  sheriff  to 
actually  made,  and  consequently  could  have  produced  no  in^  on  an^ V 
effect  unless  the  sheriff  had  also  been  ordered  to  restore  the  t'H^Ji^J^^' 

sional  seisure, 

property  seized,  &c.    No  order  to  this  effect  was  prayed  for,  but  which  u- 

,    ,  sues  after  ac- 

and  consequently  none  such  was  granted.  The  injunctiOD  tual  seisure 
as  granted  was  in  truth  a  nullity  in  itself  and  was  properly  hu^o  effect 
dissotFed  on  motion.  H?!?"  **"*  ■^®; 

nffbe  ordered 
to  restore  the 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the  edL^      ^^ 
judgement  of  the  District  Court  be  affirmed,  witb  costs* 


JOHNSTON  iw.  BAGLEY  £T  AL. 


APPXAL  PROM  mS  COVBT  OP  THK  THISD  MSTIUCT. 

If  the  reconvenor  urges  the  trial  of  his  suit  simultaneously  with  the  origijuri 
action,  both  ought  to  be  tried  together. 

Where  evidence  b  admitted  in  the  court  below,  which  could  have  had  no 
relation  to  any  matter  eicept  the  plea  in  reconvention,  and  which  is  not 
noticed,  the  reconvener  is  on  that  ground  entitled  to  a  new  trial. 

Matkbws,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  instituted  on  a  contract,  bj  which  the  defen- 
dants  agreed  to  pay  certain  sums  of  mone j  to  the  plaintiff^  in 
five  annual  instalments  of  one  thousand  two  hundred  and  thirtj- 
five  dollars  and  fifteen  cents  each.  After  the  first  of  these 
instalments  became  due,  on  the  Hth  of  February,  1832,  the 
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Eastsbh  Dis.  present  action  was  commenced  to  recover  that  amount,  and 

^^'  to  obtain  a  decree  that  the  security  which  had  been  promised 

joHwsTOH     in  the  contract  of  lease  and  sale,  should  be  given  by  the  d<e- 

BASLBY  BT  AL.  feudauts,  iu  a  time  to  be  allowed  by  the  court,  or  that  damages 

should  be  adjudged  to  the  plaintiff,  dtc. 

The  defendants  pleaded  a  tender  by  them  made  to  the 
plaintiff,  of  the  sum  of  eight  hundred  dollars,  the  amount  of 
rent  due  up  to  the  14th  of  February,  1833,  and  an  o£fer  to 
pay  the  balance  of  the  sum  claimed,  four  hundred  and  thirty- 
five  dollars  and  fifteen  cents.  They  further  plead  in  recon- 
vention, alleging  that  they  have  been  evicted  from  the  pre- 
mises leased,  and  thereby  suffered  damages  to  the  amount  of 
five  thousand  dollars,  &c. 

The  cause  was  submitted  to  a  jury  in  the  court  below, 
who  found  a  verdict  in  favor  of  the  plaintiff,  for  one  thousand 
two  hundred  and  thirty-five  dollars  and  fifteen  cents,  with  in- 
terest and  costs;  and  judgement  being  rendered  in  conformity 
with  the  verdict,  the  defendants  appealed. 

The  correctness  of  the  verdict  and  judgement  thus  ren- 
dered is  contested,  on  the  ground  that  no  notice  was  taken  of 
or  decision  made  on  the  claim  in  reconvention.     A  claim  in 
reconvention  may  be  considered  as  a  suit  distinct  finom  that 
in  which  it  is  pleaded,  and  perhaps  separate  and  distinct  judge- 
ments may  be  rendered,  both  on  the  original  claim  and  on 
that  pleaded  in  reconvention.    But  if  the  reconvenor  urges 
If  therecon-  the  trial  of  his  suit  simultaneously  with  the  original  action, 
the  trial  ^ui  ^^^  causes  ought  regularly  to  proceed  in  this  manner.    In  the 
ov^vw^^  present  case,  evidence  was  offered  and  received  in  the  court 
orwial  action,  below,  which  could  have  relation  to  no  other  circumstance 
betriedtogeth-  ^^  the  case  except  the  plea  in  reconvention.     This  evidence, 
^*  and  all  the  allegations  made  by  the  defendants  in  support  of 

their  claim,  were  not  noticed  in  any  manner  by  the  jury  or 
the  judge.  In  an  appUcation  for  a  new  trial,  which  was  made 
in  the  District  Court,  this  neglect  to  decide  on  the  defendants' 
claim  was  laid  as  a  ground,  amongst  others,  on  which  the  new 

.  trial  ought  to  have  been  granted.    We  are  of  opinion  that  the 
Wb6ra  evi-  , 

denoe  it  admit-  judge  a  quo  erred  in  overruling  the  motion  of  the  defendants; 
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believing,  as  we  do,  that  the  most  regular  mode  of  proceeding  5^"*".™* 
would  have  been  to  require  the  jury  to  pass,  at  the  same  time,      . 
both  on  the  original  claim  and  that  set  up  in  reconvention.       ^^^^ 
It  was  evidentj  not  the  fault  of  the  defendants,  that  their       shabp. 
claim  was  not  decided  on,  and  they  ought  not  to  suffer  or  run  ted  in  the  court 

below    which 

the  risk  of  suffering  injury,  by  the  error  of  the  court.  coald '    have 

had  no  relation 
to  any  matter 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the  fxcepttheplea 

7jo7^  ii_Tw'°    reconven- 

verdict  of  the  jury  be  set  aside,  and  the  judgement  of  the  Dis-  tion,and  which 
trict  Court  be  avoided,  reversed,  and  annulled:  and  it  is  fiir-  ^^  reconve- 
iher  ordered,  that  the  case  be  sent  back  to  said  court,  to  be  "^^  '^.^^  ^ 

groand     enu- 

tried  de  novo^  with  instructions  to  cause  the  suit  or  plea  in  re-  Ued  to  a  new 
convention  to  be  tried  simultaneously  with  the  original  action ; 
the  appellee  paying  the  costs  of  this  appeal.  « 


HICKY  M.  SHARP. 

▲PPBAL  raOM  THB  COURT  OF  THE  THIRD  DISTRICT. 

All  matters  which  may  be  specially  pleaded  in  defence,  are  open  to  the 
admission  of  evidence  of  every  fact  which  might  be  legally  opposed  to  them 
in  pleading. 

A  defendant  is  not  entiUed  to  a  continuance  on  the  score  of  surprisCi  when 
by  the  proceedings  on  a  former  trial  of  the  same  cause,  he  is  apprized  of 
the  grounds  assumed  by  the  plaintiff,  and  the  nature  of  the  proof  in  support 
of  them. 

One  of  the  heirs  has  no  right  to  demand  a  di»bt  dne  to  all  the  heirs;  nor  will 
the  naked  possession  of  the  evidence  of  the  debt,  increase  the  right. 

An  agent  with  a  naked  power  to  collect,  cannot  transfer  to  a  thfa*d  person  with 
notice,  a  power  coupled  with  an  interest,  which  which  will  vest  sach  right 
and  title  in  the  instrument,  as  enables  the  agent  to  use  it  not  for  collection, 
but  for  the  payment  of  his  own  debts. 

An  attorney  or  mandatory,  cannot  take  his  own  paper  in  payment  of  a  debt 
due  to  his  principal. 
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EAtTMw  Dn.     The  fects  are  fltated  m  the  opinioD  of  die  court,  delivered 
^^;!^  by  Po««,  J. 

M-  This  is  an  action  to  recover  {torn  the  defendant,  the  sum  of 


OTilKf*. 


one  thousand  one  hundred  dollars,  due  for  the  price  of  a  negro 
slave  purchased  at  the  sale  of  the  succession  of  the  ancestors 
of  the  minor.  The  existence  of  the  debt  does  not  ap- 
pear to  be  disputed.  The  contest  between  the  parties  has 
grown  out  of  a  plea  in  compensation  set  up  hj  the  defendant, 
by  which  he  claims  to  have  deducted  from  the  demand  of  the 
petitioner,  the  amount  of  two  notes  due  by  the  ancestors  of 
the  minor,  to  the  heirs  and  representatives  of  one  Hinson, 
deceased.  The  said  ancestor  and  the  defendant,  being  co- 
heirs of  Hinson,  and  with  others  whose  names  it  is  not  neces- 
sary to  set  out,  entitled  to  the  succession  left  by  her. 

On  the  trial  of  the  cause  in  the  District  Court,  the  plaintiff 
offered  evidence  to  show  how  the  notes  pleaded  in  compen- 
sation, had  come  into  the  possession  of  the  defendant.     The 
latter  objected  to  the  evidence  on  the  ground,  there  was  no 
allegation  on  the  part  of  the  former,  that  the  defendant  had 
obtained  the  notes  by  fraudulent  or  improper  practices.   The 
court  overruled  the  (Ajecfion,  and  permitted  the  proof  to  be 
made;  and  to  this  decision  of  the  court,  a  bill  of  esoeptiams 
wasiaken* 
All  matters      We  are  of  opinion  the  judge  did  not  err;  our  Jaw  not  re- 
speciallvplea-  cognising,  nor  indeed  permitting,  replications  to  answers.  All 
a»  open  to°he  *^  matters  which  may  be  specially  pleaded  in  defence,  are 
admission    of  open  to  the  admission  of  evidence  of  every  fact  which  miefat 

evidence      of    *  ^  ^ 

every  fact,  be  legally  opposed  to  them  in  pleading.  If  the  defendant  is 
be  legally  *op-  surprised  by  the  production  of  proof,  of  which  he  was  not 
In  teadin**"  informed  by  the  previous  proceedings,  the  remedy  is  by  an 
application  for  a  new  trial. 
A  defendant  In  this  instance  surprise  was  alleged,  and  further  time 
toTcttilr.'  prajedfor,foenablei«battfa>gte8timoii7to be  produced.  The 
Score  o"  m-  ^^^^'^  refused  to  grant  the  delay,  and  in  our  opinion,  correctly 
prise,  when  bv  refused  it;  it  appearing  on  the  previous  trial  in  the  same  court, 
ingson  aibrm-  Uiat  similar  grounds  had  been  assumed  hj  ihe  plaintiff^  attd 
Iamecaiue,he  evidence  of  the  same  kind  offered. 
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The  testimony  ahows  that  the  estate  of  Mrs.  Hinson  is  jet  ^"^j^* 
unsettled;  that  the  notes  in  question  were  deposited  with  the  - 

parish  judge  for  collection;  that  he  is  ignorant  how  they       ^^^^^ 
came  ihto  the  possession  of  the  defendant    There  is  no  evi-      sharp. 
dence  on  the  record,  nor  has  any  formal  admission  been  Ihe^^^grounds 
made,  what  interest  Le  Gras,  the  payee  and  endorser,  had  in  5J^""®fj^i„^f/ 
these  obligations,  but  from  the  course  the  argument  took,  and  and  the  nature 
from  the  proof  given,  that  the  notes  belonged  to  the  success-  Support '^  o^ 
sion  of  Hinson,  and  were  executed  for  the  price  of  two  slaves  ^^®™' 
purchased  at  the  sale  of  the  estate,  we  assume  that  Le  Gras 
was  a  surety  of  the  purchaser,  and  that  he  had  no  interest  in 
the  notes,  except  to  see  them  paid. 

The  defendant  as  one  of  the  heirs  of  the  succession  of  Mrs.  Ow  of  the 
Hinson,  has  no  right  to  demand  a  debt  due  to  all  the  heirs;  right  to  de- 
and  the  naked  possession  of  the  evidence  of  the  debt,  does  not  ™°  to*  «a%e 
increase  that  right.    Recovery  can  only  be  had  in  the  name  *f^*  ?®^  ^^^ 

*^  •'  the  naked  pos- 

of  the  representatives  of  the  estate,  or  by  some  person  under  session  of  the 
a  power  of  attorney  from  them,  or  by  an  agent  to  whom  JJ^  ^^cbt,  in- 
negotiable  paper  has  been  passed  with  a  blank  or  special  crease  the 
endorsement.  The  counsel  who  argued  the  cause  for  the  ^q  ^^q^ 
appellee,  understood  the  doctrine  correctly,  and  heuce  they  ^*J^  r^^lt 
^gu^d,  that  as  Tessier  was  the  general  agent,  all  the  authority  lect,  cannot 
vested  in  him  for  collection,  passed  to  the  defendant*  But  third  person 
this  position  is  successfully  assailable  on  two  grounds.  First,  ^^ercou^'ed 
it  does  not  appear  Tessier  ever  substituted  the  defendant  as  with  an  inter- 

--'^._.      _.  _  ..i,i.i./.i       11  est,  which  will 

agent.  Then  u  it  did  so  aj^pear,  it  is  doubtful  if  he  had  vest  such  right 
such  a  power;  and  admitting  he  had,  it  is  clear  an  agent  with  fnstrameiit  as 
a  naked  power  to  collect,  cannot  transfer  to  a  third  person  enables      the 

*  111  agent  to  use  it 

with  notice,  a  power  coupled  with  an  interest,  which  will  not  for  collec- 
vest  such  right  and  title  in  the  instrument,  as  enables  the  {l^^entof hb 
agent  to  use  it,  not  for  collection,  but  for  the  payment  of  his  *^^  ^®^^- 
own  debts.     It  is  well  settled  an  attorney  or  mandatory,  or  mandatory 
cannot  take  his  own  paper  in  payment  of  a  debt  due  to  the  his  own  paper 

his    principal . 

It  is,  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  annulled,  avoided,  and 

43 
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E^sTswr  Dm.  reversed ;  and  it  is  further  ordered,  adjudged,  and  decreed,  that 

'  plaintiff  do  recover  of  the  defendant,  the  sum  of  one  thousand 

"^«^^'      one  hundred  dollars,  with  interest  at  the  rate  of  five  per 

wnjoff  ST  AL.  centum  on  the  one-half  of  said  sum,  from  the  31st  March, 

1824,  until  paid;  and  with  interest  at  the  same  rate  on  liie 

other  half  of  said  sum,  fi'om  the  31st  March,  1835,  until  paid; 

together  with  costs  in  both  courts:  And  it  is  further  ordered, 

that  the  negro  Lewis,  mentioned  in  the  petition,  be  seized 

and  sold  in  satisfaction  of  the  judgement* 


MONDAY  98.  WILSON  ET  AL. 

APPEAL  FROM  THK  COURT  OF  THE  KIORTH  DlffTRfCT. 

Where  the  vendor  of  property  keeps  possession,  it  constitates  an  imUcmm  or 
badge  of  fraud  in  relation  to  third  persons;  but  whether  property  thus  situa- 
ted can  be  legally  seised  by  the  creditors  of  the  vendor  without  compeUiiig 
them  to  resort  to  an  action  of  nullity— Qveiv? 

Where  slaves  are  apparently  the  property  of  a  vendee,  both  by  actual  pes- 
session  and  authentic  act  of  sale,  they  cannot  be  seised  by  the  creditors  of 
the  vendor,  without  causing  the  sale  to  be  annulled  by  an  action  instituted 
for  that  puipose. 

The  act  of  1810,  which  provides  that  ''notarial  acts  concerning  immovable 
property  shall  be  recorded  in  the  pariah  where  such  immovable  is  situated/* 
is  not  api^icable  to  slaves. 

A  sheriff  is  not  the  warrantor  of  property  which  he  sells  under  eiecution. 

The  facts  are  stated  in  the  opinion  of  the  court,  delivered 
by  Mathews,  J. 
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In  this  case  the  plaintiff  claims  two  slaves  (described  in  his  Eastkut  Dis. 
petition)  which  are  in  the  possession  of  the  defendant    The  * 

*  former  sets  up  a  title  derived  from  Morgan  Morgan  evidenced      mohdat 
by  an  authentic  act  passed  before  the  parish  judge  of  East  witsoir  bt  ax.. 
Feliciana*     The  defendant  claims  the  same  property  in 
virtue  of  a  sheriff's  sale  made  by  the  sheriff  of  St.  Helena,  in 
which  it  was  sold  as  belonging  to  the  vendor  of  the  plaintiff. 

The  cause  was  submitted  to  a  jury  in  the  court  below,  who 
found  a  verdict  for  the  defendant,  and  judgement  being 
thereon  rendered,  the  plaintiff  appealed. 

The  evidence  of  the  case  shows  that  the  slaves  in  question 
were  on  a  plantation  situated  in  the  parish  of  St.  Helena, 
belonging  to  Morgan,  under  whom  both  parties  to  this  suit 
claim  title,  one  by  a  voluntary  sale,  and  the  other  by  a  forced 
sale  made  under  execution  by  the  sheriff  of  the  parish  afore- 
said. The  sale  to  the  plaintiff  was  made  on  the  18th  of 
October,  1830;  the  sheriff's  sale  took  place  in  January,  1831, 
and  was  made  under  an  execution  which  issued  on  a  judge- 
ment confessed  by  Morgan  in  favor  of  the  defendant  Wilson. 
The  validity  of  this  sale  is  contested,  on  the  ground  of  irregu- 
larities in  the  proceedings  of  the  sheriff^  he  not  having  pursued 
the  formalities  required  by  law  necessary  to  give  effect  to 
forced  alienations  of  property  under  our  judicial  proceedings. 
Whether  the  regularity  of  the  course  pursued  by  the  sheriff  . 
in  the  sale  by  him  made  could,  under  any  circumstances,  be  ' 
inquired  into  in  the  collateral  manner  in  which  it  is  here 
presented,  need  not  be  examined  in  the  present  case,  as  the 
court  is  of  opinion  that  the  plaintiff  in  the  execution  did  not 
adopt  the  means  accorded  to  him  by  law  to  render  the  pro- 
perty now  in  dispute  liable  to  be  seized  and  sold  under  his 
execution. 

The  sale  from  Morgan  to  the  plaintiff  is  by  authentic  act 
made  in  due  form,  a  fair  price  stipulated  for  the  slaves  sold,  a 
mortgage  reserved  on  them  to  secure  payment,  and  the  deed 
contains  a  declaration  that  they  have  been  delivered  to  the 
buyer.  In  addition  to  this  clause  of  delivery,  the  record 
shows  that  the  purchaser  had  possession  of  them  as  agent  or 
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EtfTBMi  Dn.  nianacer  of  the  plantation  of  the  seller,  and,  as  stated  by  the 
-  witness  Williams,  bad  the  management  of  these  identical 
"»■"»      slares  in  the  fell  of  1880. 

98. 

wiLMNf  BT  AL.      Qd  thc  subject  of  tradition  or  debTery  of  slaves,  it  is  stated 

in  tbe  article  3484  of  the  Louisiana  Code,  tiiat  it  takes  place 

in  three  wajs,  ^either  bj  real  deliverj  made  to  the  bvjer,  or 

bj  the  mere  consent  of  the  parties  when  the  side  mentions 

that  the  thing  sold  has  been  delivered,  or  when  the  buyer 

was  in  possession  under  another  title.''    But  the  article  S456 

provides  that  ^in  all  cases  where  the  thing  sold  remains  in  tile 

possession  of  the  seller  because  he  has  reserved  the  usufruct, 

or  retains  possession  bj  a  precarious  titie,  tiiere  is  reason  to 

presume  that  the  sale  is  simulated,''  &c*    Now  it  appears  to 

Where  the  ns  tiiat  when  the  seller  remains  in  actusd  possession  without 

perty*'^  keeM  ^  reservation  of  usufruct  or  retention  of  the  property  sold 

^"dt't"'   '^  nnder  color  of  any  precarious  title,  the  same  or  perhaps  a 

indicium     or  stronger  reasoft  exists  to  induce  a  belief  that  the  sale  Was 

in  relation  to  simulated  and  fraudulent.    Indeed,  it  is  believed  to  be  a  ptin- 

Sit^  whether  ^^P'®  recognised  in  all  systems  of  jurisprudence,  tiliat  wl>ere 

i>ropert)r  thus  the  seller  of  property  keeps  possession,  this  circumstance  con- 

legaiiy  seised  stitutes  an  indicium  or  badge  of  fraud  in  relation  to  third 

tore*oAhe  ven^  P^^ons;  and  perhaps  property  thus  situated  might  be  legally 

dor     without  seized  by  creditors  of  the  vendor  without  compelling  them 

compelling  .  i-       n-  .1 

them  to  resort  to  resort  to  actions  of  nullity  to  set  aside  such  c<»itractB,  and 
nimj^^imnf  ^^^^  ^^^  mere  mention  of  delivery  in  the  act  of  sale  ought  not 
Where  slaves  to  defeat  the  right  which  creditors  have  to  seize  property  as 
^  proper^  c^  belonging  to  a  vendor  before  tradition.  In  the  present  in- 
a  vendee,  both  stance,  the  purchaser  is  shown  to  have  been  in  possession  of 

by  actual  pos-  '  r  r 

session  and  aa-  tiie  property  soM,  under  another  title  than  tiiat  acquired  by 
sale,  they%an.  the  Sale,  viz.  as  agent  for  the  seller.  Thus  Situated,  the  slaves, 
by*  the  CTedi^  ^^^^  ^^^^  apparently  the  property  of  the  plaintiff  both  by 
tors  of  the  ven-  sale  evidenced  by  a  notarial  act  and  by  actual  possession, 
causing  the  could  not  legally  be  seized  as  belonging  to  the  defendant  in 
^\\ed  ^  M  execution  by  the  judgement  creditor,  without  causing  the  sale 
action  institu-  to  the  plaintiff  to  be  annulled  by  an  action  dkectiy  institiited 

ted    for    that  ^      -    f  ^  ^ 

purpose.  tor  mat  purpose. 
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This  doctrine  has  been  established  by  various  decisions  Eastbbn  Dis. 

August,  ld3St. 

of  the  Supreme  Courts  which  we  believe  to  have  been  made  - 

in  conformity  with  well  known  principles  of  our  jurispru-  wdat 
dence*  See  0ie  Louisiana  Code,  ariidea  1965-81,  and  the  wilson  kt  At. 
cases  as  reported  in  9  Matiin,  648,  6  JV*  &  334,  and  3  Lonu 
Reporii,  309.  It  cannot  be  denied  that  the  title  of  the 
plaintiff  is  not  free  from  suspicions  of  fraud*  The  circum- 
stances  of  the  parties  to  the  contract  going  out  of  Ae  parish 
where  Hhej  resided  to  make  the  sale,  and  not  causing  the  act 
lo  be  recorded  in  tiie  place  of  their  domicile,  and  where  the 
property  was  at  the  time  of  sale,  6cc.  are  opposed  to  a  belief 
of  fiurness  in  the  transaction. 

The  want  o(  recording  the  deed  in  the  parish  where  the 
slaves  were,  is  relied  on  by  the  counsel  for  the  appellant  as  a 
circumstance  to  destroy  its  effect  against  him,  as  being  a  third 
person,  &c.    In  support  of  this  objection  to  the  validity  of 
the  plaintiff's  title,  reference  is  made  to  the  act  of  1810.     By     The  act  of 
tiie  seventh  section  of  that  act  it  is  provided  that  ^no  notarial  provides  that 
act  concerning  inmiovable  property  shall  have  any  effect  con^rSngim- 
against  third  persons  until  the  same  shcdl  have  been  recorded  movable  pro- 
in  the  officeof  the  judge  of  the  parish  where  such  immovable  recorded  in  the 
property  is  situated*    Although  slaves  by  our  laws  are  placed  SJ^^^lmov^- 
in  some  respects  on  ttie  footing  of  immovable  property,  yet  We  ^^  is   sUua- 

teuy     lo  Dot  oO^ 

being  in  their  nature  moveable,  considered  as  things,  and  pllcable      to 

slaves 

being  iemorentes  considered  as  men,  diey  cannot  (strictly 
speaking)  be  held  to  be  immovables  situated  in  any  parti- 
cular parish  of  (he  state.  It  is,  therefore,  believed,  that  the 
act  cited  is  not  applicable  to  property  of  tins  kind. 

We  are  utterly  at  a  loss  to  conceive  on  what  principle  the 
sheriff  is  called  in  warranty  in  the  present  suit.    He  did  not 
pretend  to  sell  any  thing  except  the  right,  title,  and  interest 
of  Morgan  in  the  slaves.    They  were  seized  on  the  showing 
and  as  pointed  out  by  the  plaintiff  in  execution  to  be  the  pro-     a   u   -ff  - 
perty  of  the  defendant  in  that  writ.    A  sheriff  may  be  made  not  the  war- 
responsible  for  neglect  or  malfeasance  in  the  exercise  of  his  perty  which  he 
official  duties,  but  we  believe  that  this  officer  is  never  J^Jj™!*^'"  ** 
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Eastkrh  Difl.  understood  to  be  a  general  warrantor  of  the  title  to  all  the 

'  property  which  he  may  be  obliged  to  sell  under  execution. 

MONDAY  In  pursuance  of  the  reasoning  of  this  opinion,  the  judge- 

wiLBOH  XT  AL.  ment  of  the  District  Court  must  be  reversed,  and  judgement 
be  here  rendered  in  favor  of  the  plaintifil  ,The  creditor  (in 
this  event)  who  caused  the  property  to  be  seized  and  sold 
under  execution,  will  then  be  entitled  to  redress  on  his  claim 
in  warranty  against  the  defendant  in  execution,  to  the  amount 
of  his  original  debt,  such  interest  thereon  as  may  be  legally 
claimed,  and  costs,  &c.  This  results  from  the  provisions  of 
the  Code  of  Practice,  articles  712 — 4.  From  the  course  the 
cause  took  in  the  court  below,  a  decision  on  the  claim  in 
warranty  was  not  necessary,  and  consequently  none  was 
made.  The  cause  must,  therefore,  be  remanded  to  that  court 
for  trial  between  the  defendant  and  Morgan,  who  was  cited 
in  warranty. 

■ 

A 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
verdict  of  the  jury  be  set  aside,  and  the  judgement  of  the 
District  Court  avoided,  reversed,  and  annuUed:  And  it  is 
further  ordered,  adjudged,  and  decreed,  that  the  plaintiff  and 
appellant  do  recover  from  the  defendant  and  appellee,  the 
slaves  as  claimed  in  the  petition.  It  is  further  ordered, 
adjudged,  and  decreed,  that  this  cause  be  sent  back  to  the 
District  Court  to  be  tried  as  between  the  defendant  and  the 
warrantor  Morgan.  The  appellee  to  pay  the  costs  of  appeal 
and  all  such  as  have  accrued  in  the  court  below  in  relation 
to  the  dispute  between  the  plaintiff  and  the  defendant  Wilson. 
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BOTTOM  v$.  BREED. 


Eastkrh  Dif. 
August,  183S. 


BOTTOM 
VS. 
▲PPBAL  FROM  THB  COURT  OF  THS  BlOHTH  DISTRICT.  BRBBO. 


A  sheriff  is  responsible  to  a  plaintiff  in  execution,  if  he  Imow  of 'property 
belonging  to  the  debtor  and  neglect  to  seise  it. 

Where  the  justice  of  the  peace  names  in  the  writ  the  person  who  is  to  execute 
it,  the  latter  is  in  that  instance  an  officer  defaeto,  and  may  properly  be  pre- 
sumed to  have  been  such  dejmn, 

A  constable's  deed  is  proper  evidence  without  having  been  recorded,  and  the 
recording  of  it  adds  nothing  to  its  force  and  effect. 

The  facts  are  stated  in  the  opinion  of  the  court,  delivered 
by  MathewS)  J. 

This  suit  is  brought  to  recover  damages  from  a  sheriff^  for 
misfeiasance  or  neglect  of  duty,  in  the  exercise  of  his  office* 
Judgement  of  nonsuit  was  rendered,  from  which  the  plaintiff 
appealed. 

The  misfeasance  or  neglect  alleged  against  the  defendant, 
has  relation  to  an  execution  which  issued  on  a  twelve  month's 
bond.  The  plaintiff  had  obtained  a  judgement  against  two 
persons,  Burlin  and  Paris  Childress,  on  which  Q,Jufcu  issued 
and  property  was  seized,  which  was  finally  sold  on  a  credit  of 
twelve  months.  At  this  sale,  Burtin  Childress,  one  of  the 
defendants  in  execution,  became  the  purchaser,  and  gave 
bond,  as  required  by  law,  with  one  J.  Killion  as  his  surety. 
A  fieri  facias  issued  on  the  bond  aforesaid,  against  the  prin- 
cipal and  surety,  on  which  the  sheriff  returned,  no  property 
found.  Afterwards  an  alias  was  sued  out,  on  which  the  same 
return  was  xnade.  The  facts  alleged  as  demonstrative  of  the 
misconduct  of  the  officer  are,  his  knowledge  of  property 
belonging  both  to  the  principal  and  surety  in  the  bond.  The 
evidence  of  the  case  does,  perhaps,  establish  facts  affording 


i 
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EA0TVM  Dm.  prima  facie  proof  that  the  officer  did  know  of  property  be- 
'  longing  to  the  defendants  in  execution,  sufficient  to  satisfy  the 

BOTTOM       plaintifTs  demand,  as  shown  by  the  assessment  rolls  of  the 
BiKBv.       parish,  and  by  the  testimony  of  Killion,  who  testified  that  the 
A  sheriff  is  deputy  sheriff  Kemp,  in  whose  hands  the  execution  was,  did 
a  plaintiff  in  know  that  he,  the  witness,  who  is  the  surety  in  the  bond,  had 
he^^^ow  <rf  property,  &c«    Under  these  circumstaDces  it  was  the  duty  of 
property    be-  the  officer  to  seize,  according  to  the  art*  643  of  the  Code  of 
debtor  and  ne-  Practice;  and  by  neglecting  to  perform  this  duty,  rendered 
glee     seiiei .  tiimg^if  |P^pQiig|l)]e  In  damages  to  the  plaintiff,  unless  an  ex- 
cuse for  his  nonfeasance  be  found  in  that  part  of  the  answer 
which  alleges  that  the  plaintiff  ceased  to  have  any  interest  in 
or  right  to  the  twelve  months  bond  before  the  execution  issued. 
Previous  to  that  time,  it  is  shown  by  the  evidence  that  Ais 
bond  had  been  seized  and  so^d  as  his  property,  under  an  exe- 
cution directed  to  a  constable  by  a  justice  of  the  peace.    The 
deed  of  sale  made  by  this  officer  was  offered  and  received  in 
evidence,  under  a  bill  of  exceptions.     It  seems  to  have  been 
made  to  Paris  Childress,  to  whom  the  bond  had  been  adjudi- 
cated*   The  exception  was  taken  to  the  admissibility  of  this 
document,  on  several  grounds:  L  Because  it  did  not  appear 
that  the  sale  was  made  by  a  legal  officer.    2.  That  the  act 
Where  the  of  sale  does  not  appear  to  have  been  recorded.    3.  That  no 
peace  names,  judgement  is  shown,  on  which  t^e  execution  could  issue,  &c« 
in  thejmj,^e  Yfe  are  of  opinion  that  these  reasons  ought  not  to  have  pre^ 
to  execute  it,  vailed  against  the  introduction  of  this  piece  of  evidence.  The 

the  latter  is,  in  \ 

that  instance,  person  who  executed  the  process  of  the  justice  of  the  peace 
/Kto?and  may  ^®?  recognized  by  him  as  a  constable  in  the  writ,  being 
properly     be  named  therein,  and  was,  therefore,  in  iliis  instance,  an  officer 

presumed     to  777  7 

baye  been  such  defocto^  and  properly  may  be  presumed  to  be  have  been  such 
'^  consta-  d^j^re.  80  far  from  any  legal  objection  existing  to  the  con- 
proper^**^e4-  •*8iWe'sdeed  on  account  of  not  having  been  recorded,  it  seems, 
dence  without  according  to  the  art.  696  of  ike  Code  of  Practice^  that  an  act 
recorded,  and  of  that  kind  woold  have  added  nothing  to  the  force  and  effect 
ont  "^^nl  ^^  ^^  adjudication,  which  is  shown,  by  the  recital  in  the  deed, 
foree  and  e?  *^  ^*^®  taken  place.  The  judgement  and^.ya.  issued  there- 
feet,  on,  both  appear  in  die  evidence  of  the  case.     The  third 
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ground  of  objection,  therefore,  fails.     The  right,  title  and  Eastern  Dk, 
interest  of  the  plaintiff  in  the  twelve  months  bond  having  ' 

been,  by  the  constable^s  sale,  transferred  to  the  purchaser,  the      "ottom 
former  could  not  legally  order  out  an  execution  on  it.    In  all       breed. 
events,  having  no  interest  in   it,  he  cannot  have  suffered 
injury  by  the  conduct  of  the   sheriff  proceeding   on  the 
execution. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  affirmed,  with  costs. 
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PEESimHO. 


BBOUSSABD 


SUDEI^VB. 
4"8i7 


Where  a  purchaser  of  a  tract  of  land,  when  sned  for  the  pricei  alleges  firaad 
and  error  of  fact  and  law,  in  the  contract  of  sale,  by  stating  his  sole  iUL.^ 
motive  in  the  purchase  was  to  benefit  the  vendor,  by  enabling  him  to- set 
up  a  good  and  legal  title  against  a  claim  in  warranty,  on  account  of  an 
eviction  from  the  same  land,  and  that  the  vendor  knew  at  the  time  such 
purchase  could  not  subserve  his  purpose,  not  being  the  land  from  which  the 
eviction  took  place :  under  these  pleadings  parole  evidence  will  be  admitted, 
to  prove  the  error  and  fraud  alleged  in  avoidance  of  the  contract. 

This  suit  is  broagfat  to  recover  of  the  defendant  one  thou- 
sand five  hundred  dollars,  the  price  of  three  arpens  of  land 
by  forty  deep,  on  the  bayoa  Teche,  sold  by  the  plaintiff  to 
Martin  Sndrique.    The  sale  is  evidenced  by  public  act,  dated 
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WssTERffDis.  October  18, 1834,  and  retains  a  special  mortgage  until  com- 

Sept.  1832.  i»  i_  • 

;==  plete  payment  of  the  price. 
BRovssABD  ^he  defendant  pleaded  a  gciend  denial,  and  alleged  the 
suDRiqvB.  sale  from  Broussard  to  him  was  simulated  and  fraudulent,  and 
his  signature  to  the  act  of  sale  illegally  and  fraudulently  ob- 
tained* That  he  was  induced  by  die  plaintiff  to  sign  the  act 
of  sale  for  the  three  arpens  of  land,  with  the  express  under- 
standing that  it  skonU  be  uaed  in  defence  of  a  claim  for 
damages,  against  the  heir  of  Robicheau,  the  original  vendor 
of  three  arpens  of  land  lying  in  the  vicinity  of  that  now  sold ; 
^he  last  vendee,  Diriiameli  having  been  eivictad  at  the  suit  of 
Pierre  Broussard,  the  plaintiff's  father.  The  plaintiff  repre- 
sented the  land  recovered  by  his  father  as  actually  belonging 
to  him,  but  that,  from  feelings  of  delicacy,  he  disliked  to  set 
up  title  in  his  own  name  against  his  father.  Both  plaintiff 
and  defendant  were  married  to  heirs  of  Robedieau,  and  inte- 
rested in  defeating  the  claim  against  said  heirs  for  damages 
in  the  aforesaid  eviction.  That  said  act  was  only  to  be  used 
in  defence  of  said  suit  fordanages,  and  to  be  null  and  void 
for  all  other  purposes. 

He  further  alleged  the  plaintiff  had  no  right  to  the  land  so 
sold,  which  was  not  the  land  recovered  by  his  father  from 
D«ibainel,andof  no  use  in  defence  of  the  claim  against  Robe- 
cheau's  heirs  for  damages  in  the  eviction,  and  that  all  this  was 
well  known  to  the  plaintiff  at  the  time  he  made  these  repre- 
sentations to  the  defendant,  in  consequence  of  which  the  latr 
ter  was  induced  to  sign  the  act,  under  an  error  of  both  fact 
and  law;  supposing  the  plaintiff  had  a  title  to  it,  and  that  it 
was  the  same  land  recovered  from  Duhamel,  and  might  be 
available  in  defence  of  his  father's  claim  for  damages  resulting 
from  the  eviction,  and  which  fell  upon  the  heirs  of  Robecheau. 

He  prays  that  the  sale  maybe  annulled,  declared  void,  and 
that  he  be  released  from  all  stipulations  therein,  as  made  in 
error. 

In  an  antended  answer,  the  defendant  averred  m>  defivei7 
bad  been  made  of  the  land;  that  it  i»  the  same  reeovered  of 
Dr«  Duhamelt  is  still  in  litigation,  and  that  he  is  diatorbed  in 
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bifl  title  by  suits;  that  he  purchased  with  warranty  against  WbbtebnDis. 
Pierre  Broussard,  which  has  failed,  the  plaintiff  never  having         ' 
any  title  from  said  Pierre.    He  prays  that  the  plaintiff  be    broumard 
compelled  to  establish  his  title  from  said  Pierre  Broussard,     suiwi^vk. 
and  on  failure,  that  the  sale  be  cancelled,  and  he  allowed 
two  hundred  dollars  as  damages  for  breach  of  the  obUga- 
tions,  &c. 

The  plaintiff  excepted  to  filing  the  amended  answer,  on  the 
ground  that  it  contained  new  issues,  changed  entirely  the 
nature  of  the  defence,  and  tended  to  delay  the  cause,  dec* 

In  another  amended  answer  it  is  alleged,  that  since  the 
recovery  of  this  land  by  Pierre  Broussard,  the  decree  has 
been  annulled  by  a  subsequent  judgement;  so  that  all  the 
title  claimed  by  the  plaintiff  is  destroyed,  and  he  is  thereby 
liable  to  the  defendant  on  his  obligation  in  warranty,  &c. 

Parole  testimony  was  ofiered  by  the  defendant,  *^  prove 
that  the  land  really  intended  to  be  purchased  by  lum  was  the 
land  formerly  in  dispute  between  Pierre  Broussard  and  Dr. 
Duhamel,  dec;  that  when  the  plaintiff  made  the  sale  he  re- 
presented to  him  that  he  had  a  title  to  the  land;  and  that  he, 
die  defendant,  made  the  purchase  through  error  falling  on 
the  substance  of  the  thing  sold.  The  plaintiff  objected  to 
the  parole  evidence,  as  being  against  the  tenor  of  the  written 
title  sued  on.  The  court  sustained  the  objection,  and  tiie 
defendant  excepted.  There  was  judgement  for  fte  plaintiff, 
and  the  defendant  appealed. 

Simofij  for  plaintiff: 

1.  Parole  evidence  is  offered  by  the  defendant,  to  prove 
matters  beyond  and  contrary  to  the  contents  of  a  public  act; 
to  attain  this  object  he  alleged  error.  The  evidence  is  inad- 
missible.   L.  C  3356.     Pothier  on  Ob.  nos.  758-9. 

2»  The  exception  to  the  general  rule  is  appKcable  only  to 
allegations  of  fraud  or  violence,  but  not  as  to  error.  Pothier 
nn  Ob.  no.  7tS5.     Toullier,  vol.  9,  no.  177. 
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WkstkrhDib.      3.  The  alleeatioiis  of  error,  and  the  eyidence  offered,  are 

Seat  183S  o  ^  ' 

^^'  clearly  intended  to  show  that  the  title  to  the  land  sold  is  not 

BKOI788ARD    good,  bttt  disputcd  by  other  claimants.    This  cannot  be 
8oj>Bi«oB.     shown,  for  Ae  defendant  has  not  been  disturbed  in  his  pos- 
session, and  there  is  no  adverse  title  set  up  to  the  land. 

4.  A  vague  plea  of  error  cannot  take  this  case  out  of  the 
general  rule,  and  admit  parole  evidence  to  destroy  a  public 
and  written  act 

Brownsofij  for  defendant: 

1.  There  is  error  in  this  case  felling  on  the  substance  of 
the  thing,  which  was  the  object  of  the  contract;  the  land  ac* 
tually  sold  not  being  the  same  intended  to  be  sold  and  pur- 
chased.   Therefore  the  sale  should  be  annulled. 

2.  Parole  testimony  is  admissible  to  prove  fraud  or  error. 
It  is  not  denied  that  it  is  admissible  to  prove  fraud.  But  if  error 
be  a  sufficient  cause  to  annul  a  contract,  how  can  it  be  proven 
except  by  parole  evidence  t  The  title  is  the  evidence  of  the 
contract;  if,  tlierefore,  there  be  no  mistake  in  that  evidence, 
there  can  be  no  claim  for  relief.  It  is  only  when  the  con- 
tract,*as  made,  happens  not  to  be  the  one  intended,  that  relief 
is  required.  In  how  few  instances  could  the  law  operate,  if 
only  written  evidence  be  admissible  to  prove  error.  It  is 
scarcely  possible  to  suppose  a  case  where  written  evidence, 
without  the  aid  of  parole  testimony,  could  establish  it. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  to  recover  the  price  of  three  aipens  of 
land,  fronting  on  the  bayou  Teche,  with  the  depth  of  forty. 
The  price  stipulated  to  be  paid,  as  appears  by  the  contract 
of  sale,  is  one  thousand  five  hundred  dollars,  which  was  pay- 
able by  instalments,  &c.  The  act  of  sale  is  in  authentic 
form,  and  its  execution  by  the  parties  is  not  denied.  But  the 
defendant  seeks  to  avoid  the  contract  on  the  ground  pleaded 
in  bis  answer,  viz:  simulation,  fraud,  and  error  falling  on  the 
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substance  of  the  thing  bought,  and  in  the  motive  vhich  ^**T*!^'*' 
induced  him  to  buy,  which  was  well  known  to  the  seller  (the  ^s-=-=_=s 
plaintiff),  at  the  time  the  contract  was*made«  bboussard 

The  defendant  offered  written  evidence  and  testimonial  sudu^ub. 
proof,  to  establish  the  allegations  contained  in  his  answer- 
Both  were  rejected  by  the  court  below  as  inadmissible,  on 
account  of  their  tendency  to  prove  facts  contrary  to  the  writ- 
ten contract  of  sale;  and  judgement  being  rendered  for  the 
plaintiff,  the  defendant  appealed. 

The  only  question,  arising  in  the  present  state  of  the  cause^ 
is  that  which  grows  out  of  the  bill  of  exceptions,  taken  by  the 
counsel  for  the  appellant,  to  the  opinion  of  the  judge  a  quoj 
by  which  he  rejected  the  testimony  offered  on  the  part  of  his 
client. 

This  question  is  really  not  without  difficulties.  On  the 
side  of  the  plaintiff  we  find  an  act  of  sale,  made  before  a  n<^ 
tary  public  in  due  form,  in  which  the  land  sold  is  designated, 
the  price  fixed,  and  terms  of  pajrment  established  with  pre* 
cision.  This  solemn  act  the  defendant  claims  to  have  an- 
nulled, on  the  ground  of  simulation,  fraud  and  error.  If  either 
of  these  can  be  established  by  evidence  legally  admissiblef 
the  contract  ought  to  be  anulled,  as  wanting  an  essential  re- 
quisite in  all  such  agreements,  t.e.,  the  consent  of  the  parties. 

As  to  the  allegation  of  simulation,  that  fact,  according  to 
our  laws  and  the  decisions  of  this  court,  admits  of  no  other 
proof  between  the  parties  to  a  contract,  except  by  a  counter 
letter  or  something  equivalent  thereto.  But  firaud  and  error 
are  generally  susceptible  of  proof  in  no  other  way  than  by 
witnesses;  for  it  can  never  be  presumed  that  men  do  reduce 
to  writing,  evidences  of  their  firauds  or  errors,  particularly 
when  the  latter  are  gross,  and  partake  of  fraud.  In  the  present 
case,  the  allegations  of  firaud  and  error  are  so  closely  con- 
nected by  the  facts  stated  in  the  answer,  that  it  is  difficult  to 
separate  them,  in  relation  to  the  proof  by  which  they  are  to 
be  established.  The  defendant  states  that  the  land  described 
in  the  act  of  sale  is  not  that  which  he  intended  to  purchase; 
and  that  the  motive  which  induced  him  to  buy  would  not  and 
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Wbstkrn  Dn.  coold  not  have  influenced  him  to  take  any  other  land  than 

Sept,  1838. 

'  that  which  he  had  in  view  at  the  tune  of  the  contract,  and 

bbodssard    this  to  the  advantage  of  the  seller* 

suDRiqus.  We  find  a  distinction  made  in  the  Louisiana  Code,  on  the 
subject  of  errors,  between  those  that  fall  on  the  substance  of 
atke  thing  bought  and  those  which  relate  to  the  nK>tives  of  the 
parties  in  making  the  contract.  The  examples  given  of  the 
former  kind  of  errors,  relate  to  cases  where  the  form  of  the 
thing  may  be  the  same,  but  the  substance  differs*  L.  Codcj 
arts*  1835-^* 

In  a  case  like  the  present,  when  error  is  alleged  in  the  sale  of 
a  certain  tract  of  land,  designated  by  locality  and  contiguous 
lands,  and  the  purchaser  could  show  no  motive  which  probably 
caused  him  to  have  in  contemplation  a  different  tract  from  that 
actually  sold  to  him,  and  by  him  formally  accepted  in  a  written 
contract,  perhaps  he  would  not  be  authorized  by  law  to  prove 
istciB  by  oral  testimony  contrary  to  those  contained  in  the  wfitr 
ten  contract,  unless  he  could  show  the  vendor  knew  at  the  time 
that  he  was  deceiving  such  purchaser  as  to  the  very  thing  itself 
sold.  Although  there  may  be  no  difference  in  land,  speaking 
in  relation  to  the  substance  of  the  thing,  yet  when  land  is  di- 
vided by  a  government  into  innumerable  tracts,  and  owned 
by  different  individuals,  and  a  purchaser  intends  to  buy  a  cer- 
tain tract  from  an  owner  of  several,  and  the  latter  sells  to  him 
cme  altogether  distinct  from  that  which  he  intended  to  buy, 
such  a  contract  would  certainly  want  the  consent  of  one  of  the 
parties  in  relation  to  the  entire  thing,  both  as  to  substance  and 
incidents,  form,  and  eveiy  thing  else.  But  whether  such  error. 
Where  a  without  fraud  on  the  part  of  a  seller,  could  be  established  in 

purchaser  of  a  . 

tract  of  land,  mvor  of  the  buyer  by  testimonial  proof,  need  not  be  settled  in 

the^  price,  al-  ^^  ^^'^  ^^^  under  consideration. 

leges  fraud  and  fhe  defendant  alleges  and  offered  to  prove,  that  he  bought 
and  law,  in  the  the  land  ofiered  for  sale  by  the  plaintiff,  with  the  sole  view 
sale,  by  stating  and  motive  to  enable  him  to  give  a  good  and  legal  title  to 
in"  he  purchase  pcwons  who  were  pursuing  him  in  warranty,  or  about  to  com- 
was  to  benefit  mence  such  pursuit,  on  the  ground  of  eviction  from  this  land 

the  vendor,  by  »»ii  *i.  r^ 

enabling   him  intended  to  be  bought,  caused  by  the  father  of  the  plaintin,  a 
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purchaser  from  the  ancestor  of  the  defendant's  wife;  and  that  ^■^'^■f^'^ 

*^  '  Sept.  1832. 

this,  the  sole  motive  of  the  purchaser,  was  known  to  the  ven-  ====: 
dor  at  the  time;  and,  moreover,  it  is  alleged  on  the  part  of   ^*^*^ouhm 
the  defendant,  that  the  land  actually  hought  did  not  and  could  dk  kirlkoaiio 
not  subserve  the  purposes  for  which  alone  the  purchase  was  J^d^\eEj^2Se 
made;  not  beintr  that  from  which  the  eviction  took  place,      against  a  claim 

«  iij«'°     warranty, 

Under  these  pleadings,  we  think  the  court  below  erred  m  on  accoont  of 
rejecting  the  evidence  and  witnesses  offered.    L.  Code^  1818,  ]^„  thr»amc 

et  sequentea.  l"»d ;  and  that 

'  the       vendor 

In  the  case  of  BenxrtPs  heirs  vs.  Berard^  the  testimony  to  knew,  at  the 

prove  the  error  alleged,  was  admitted  without  objection  or  purchase  cc^d 

exception.    That  case  has,  therefore,  no  strong  bearing  on  J?^    subscnre 

the  present.  not  being  the 

land         from 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the  tion  took 
judgement  of  the  District  Court  be  avoided,  reversed,  and  ^*®*''  ""^^^ 
annulled;  and  it  is  further  ordered,  adjudged,  and  decreed,  ^^t     parole 

evidence   will 
that  the  cause  be  remanded  to  said  court,  to  be  tried  de  naoo^  be  admitted  to 

with  instructions  to  the  judge  a  quo  to  admit  written  or  testi-  j^^i^  jfraud 
monial  proof  of  the  fraud  and  error  alleged  by  the  defendant  all«f«d  u>  a- 

*         •  o         ^  voidance      of 

in  his  answer.     The  appellee  to  pay  the  costs  of  this  appeal,  the  contract. 


DE  L'HOMME  v$.  DE  KERLEGAND. 

APFXAL  FBOM  THS  COUKT  OF  THX  FIFTH  DI9T1UCT,  THE  JUDGX  OF  THE  DISTRICT 

FRBSIDIiro 

Two  inconsistent  demands,  such  as  certain  specified  property  and  a  note  given 
for  the  price  of  that  property,  cannot  be  cumulated  in  the  same  petition  or 
action;  the  one  eicludes  the  other. 

In  such  a  case  the  defendant  may  refuse  to  plead  until  the  plaintiff  selects 
which  one  of  the  two  demands  he  intends  to  proceed  with;  but  omitting  to 
do  so  and  joining  issue,  does  not  deprive  the  defendant  of  his  right  to  object 
to  the  cumulation  of  two  inconsistent  demands  at  any  subsequent  stage  of 
the  proceedings. 

45 
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WxsTXRjv  Dis.  It  b  B  general  rale  that  objections  to  the  form  of  actions  must  be  made  m 

Smt.  1832. 

Umim  Uu$,  and  are  waived  by  a  joinder  in  issue;  but  wnen  they  affect  the 

DM  Ss*HouuM,        substance  or  merits,  they  cannot  be  cured  by  this  course  of  pleading. 

98m 

DB  KBRLBOAND 

But  at  whatever  stage  of  the  proceeding  the  objection  is  taken,  the  plaintiff 
has  a  right  to  select  which  demand  he  will  pursue. 

The  plaintiff  alleges  he  is  the  curator  of  Louis  De  rHomme 
(who  is  absent  or  dead),  and  as  such,  claims  of  the  defendant 
tvro  tracts  of  land,  a  negro  woman  and  her  two  children,  and 
eighty  head  of  horses  and  homed  cattle;  and  also,  three 
thousand  dollars  due  bj  a  note,  and  payable  to  Louis  De 
PHomme,  signed  by  the  defendant  and  dated  June  8, 1827. 
The  defendant  alleged  he  purchased  all  the  property  claimed 
by  the  plaintiff  from  Louis  De  I'Homme,  who  conveyed  it  to 
him  by  an  act^ote^  mng'/>nve  executed  in  duplicate  the  eighth 
June,  1827,  and  proved  by  two  witnesses  before  the  parish 
judge ;  that  this  note  for  three  thousand  dollars  had  been  paid, 
the  debt  remitted  to  him,  and  the  note  torn  to  pieces  by  the 
consent  of  D  PHomme  and  thrown  away,  but  had  been  picked 
up  and  pasted  together  by  some  person  unknown  to  him,  and 
now  sued  on*  He  also  stated  that  Louis  De  PHomme  had 
no  legitimate  or  legal  heirs  and  owed  no  debts;  and  denied 
the  plaintiff^s  right  to  represent  him  as  curator  of  an  absentee, 
he  being  dead  before  the  appointment 

'  The  plaintiff,  in  amended  petition,  denied  the  validity  of 
the  act  of  sale  set  up  by  the  defendant,  and  that  it  was  ob- 
tained by  fraud,  no  consideration  having  been  given  on  the 
part  of  the  defendant.  The  latter  denied  the  plaintiff's  right 
to  dispute  the  validity  of  the  act  of  sale;  not  being  forced 
heirs,  creditors,  or  for  the  use  of  either  of  them,  proof  of  the 
alleged  fraud  cannot  be  offered. 

A  set  of  persons  styling  themselves  heirs  of  Louis  De 
PHomme  now  intervened.  They  alleged  that  the  act  of  sale 
made  by  Louis  De  PHomme  to  the  defendant,  was  for  the 
benefit  of  Madame  De  Kerlegand  his  mother,  as  an  indirect 
and  disguised  donation,  he  being  a  person  interposed;  that 
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the  mother  of  defendant  lived  in  a  state  of  concubinage  and  WastxrnDh. 
adultery  with  Louis  De  rHomme,  and  is  incapable  in  law  to 
receive  a  donation,  &c.,  which  made  directly  to  the  con-    ^*  i-'hommi 
cubine,  or  indirectly  through  an  interposed  person,  is  void  in  dekerleoapd 
law  and  of  no  effect  against  the  donor.    They  prayed  to  join 
the  plaintifr,  interplead,  and  be  put  in  possession  of  the  pro- 
perty; that  the  defendant  be  prohibited  from  setting  up  any 
title  to  it  under  the  said  act  or  otherwise. 

The  defendant's  counsel  objected  to  filing  the  petition  of 
intervention,  on  the  ground  that  the  persons  styling  them- 
selves as  heirs  and  plaintiffi  in  intervention,  had  no  interest 
in  the  event  of  the  suit,  their  rights  could  not  be  compro- 
mitted,  and  that  it  would  change  the  issues  joined  between 
the.orlginal  parties,  &c*    The  objection  was  overruled. 

The  defendant  offered  the  act  under  private  signature  from 
Louis  De  PHomme  to  the  defendant,  as  evidence  to  prove 
the  sale,  and  witnesses  to  prove  the  execution  of  the  instru- 
ment, all  of  which  was  objected  to  on  the  ground  that  the  act 
was  not  signed,  De  PHomme  having  made  his  mark,  which  is 
not  a  signature ;  and  that  calling  witnesses  to  prove  the 
making  of  the  mark,  would  be  receiving  parole  evidence  of 
a  contract  required  to  be  in  writing.  That  the  marque  or- 
dinaire is  not  a  signature  in  contemplation  of  law ;  and  an  act 
sous  seingprive^  signed  by  making  the  marqtie  ordinaire  cannot 
be  received  as  a  commencement  of  proof  in  writing.  The 
objection  was  overruled,  and  excepted  to  by  plaintiff 's  counsel. 

The  plaintiffs  offered  parole  evidence  to  prove  the  fraud  and 
simulation  of  the  sale  to  the  defendant  for  the  purpose  of 
disguising  a  donation  to  his  mother  who  was  incapable  of 
receiving,  &c.  The  defendant's  counsel  objected  to  its  - 
admission,  on  the  ground  that  the  mother  was  no  party  on 
record;  that  the  vendor  himself  could  not  attack  the  act  of 
sale,  and  that  the  evidence  goes  to  contradict  a  written  title, 
and  is  inconsistent  with  the  plaintiff's  own  demand  set  up  for 
the  amount  of  the  note  sued  on.  The  objections  were  sus- 
tained and  excepted  to^  The  djefendant's  counsel  also  ob- 
jected to  questions  being  asked  by  the  plaintiffs  of  witnesses 
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WnTKRif  Dis.  under  cross  examinatioti,  concerning  the  title  to  the  property 
'  claimed,  or  what  De  I'Homme  should  have  said  about  the 

DK  l'homme    disposition  of  it.     The  objection  was  sustained  by  the  court, 

ni  KKRLKOijiD  and  the  opinion  excepted  to. 

Parole  evidence  was  received,  proving  the  note  sued  on  to 
have  been  given  for  the  price  of  the  property  claimed  in  the 
same  suit;  also,  establishing  the  heirship  of  the  intervenors, 
and  the  execution  of  the  act  of  sale  to  defendant.  It  was 
likewise  proved  that  defendant  had  paid  one  hundred  and 
twenty-five  dollars  on  the  note,  and  that  Louis  De  PHomme 
when  about  quitting  the  country  surrendered  the  note  to  de- 
fendant, when  it  was  torn  to  pieces  and  thrown  on  the  ground. 
It  was  not  shown  by  whom  it  was  picked  up  and  preserved. 

There  was  a  verdict  for  the  defendant  that  he  be  quieted 
in  possession  of  the  property  and  discharged  from  the  pay- 
ment of  the  note,  but  accorded  twenty  cents  damages  to  the 
plaintiff.    The  plaintiffi  appealed. 

Simon  and  Gayoso^  for  plaintifis: 

1.  The  act  under  private  signature  offered  by  the  defen- 
dant as  the  basis  of  his  title  to  the  property  held  by  him,  is 
invahd  in  law  and  inadmissible  as  proof.  An  act  under  pri- 
vate signature  must  be  signed  by  the  parties  thereto.  Lou. 
Code,  2238,  2240.     Code  of  Practice,  arts.  324-5. 

2.  An  act  which  is  informal  as  a  notarial  act,  will  be  good 
as  aprivate  writing  if  it  be  signed  by  the  parties.     But  if  it 
be  not  signed,  but  only  subscribed  by  the  party  making  his 
marque  ordinaire,  it  will  not  serve  even  as  a  beginning  of  proof 
in  writing.     Lou.  Code,  2232.     Pothier  on  Ob.  vol.  2,  no.  774. 

3.  The  Code  provides  that  when  a  man  does  not  know  how 
to  sign,  the  notary  causes  him  to  affix  his  mark  to  tiie  instru- 
ment.    For  how  can  a  man  formally  avow  or  disavow  his 

s 

signature,  if  he  has  only  made  his  mark,  which  any  other  man 
may  make?    Lou.  Code,  2231, 2240.     Code  ofPrac.  324, 335. 

4.  An  act  to  which  a  party  who  is  unable  to  write,  has 
affixed  his  marque  ordinaire  instead  of  his  signature,  cannot 


OF  THE  STATE  OP  LOUISIANA.  357 

be  considered  an  instrnment  of  writing.     StVey,  Recusal  des  WksterhDis. 
lots  et  des  arrets j  vol.  Impart  2,  p.  349,  670.    lb.  vol.  8^ part  3,  ' 


p.  384.    lb.  vol.  10,/HzW  3, /1. 368.    lb.  vol.  13, /wW  3,/i.  389.    i>«  i-'hommb 
lb.  vol.  34.  part  I,  jj.  345.  db  kerlxoavd 

5.  The  proof  of  an  instrnment  to  which  a  party  has  affixed 
his  mar^u^,  depends  on  the  memory  of  witnesses;  and,  there- 
fore, it  is  proving  the  act  itself  by  witnesses;  and  this  cannot 
be  permitted  when  the  instrument  is  an  act  of  alienation  of 
real  property;  it  must  be  by  written  act.     Lou.  Code,  3355. 

6.  A  concubine  is  incapable  of  receiying  by  donation,  either 
inter  vivos  or  mortis  causa.  The  act  of  sale  in  this  case  is 
attacked  as  being  a  disguised  donation  to  the  concubine, 
through  her  son,  who  is  by  law  presumed  to  be  a  person  in- 
terposed. We  ofier  evidence  of  these  facts,  which  has  been 
rejected,  but  which  should  have  been  admitted.  Ijou.  Code, 
1478.    Mp.  Code,  911.    Pand.  Francaisej  vol.  8,p.  390-1. 

Brownson,  for  defendant: 

1.  The  mark  of  De  FHomme  is  a  signature  within  the 
meaning  of  our  code.  Although  the  article  may  have  been 
adopted  from  the  French  code,  it  must  be  interpreted  in 
reference  to  our  customs  and  manners.  Our  code  is  enacted 
in  English  as  well  as  in  French,  and  it  cannot  be  said  to  have 
been  the  intention  of  those  who  adopted  it  in  English  to  give 
to  the  expressions  used,  the  strict  and  artificial  meaning  con- 
tended for.  He  cited  Bailey* s  Dictionary,  definition  of  the 
word  **to  sign."  Webster'^s  Dictionary,  definitions  of  **sign," 
«<8ignature,"  &c.    6  Martin,  JV*.  S.  400. 

3.  The  plaintifii  have  instituted  this  suit  for  the  purpose 
of  recovering  the  property  claimed  by  them,  from  the  son  and 
not  firom  the  mother.  The  transfer  to  him  is  not  a  donation, 
but  a  sale.  It  is  true  he  may  be  considered  as  a  person  in- 
terposed; but  then  the  suit  should  have  been  brought  against 
the  mother.  The  son  is  not  incapable  of  purchasing.  It  is 
only  when  the  purchase  is  a  disguise  to  cover  a  donation  to 
the  mother,  that  it  becomes  void.    If  such  was  the  intention. 
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Webtseit  Da.  iiere  the  mother  should  have  been  sued  so  as  to  have  given 

S^.  183S. 

—  an  opportunity  to  defend  her  rights. 


DC   l'HOHIIK 

DK   XRIU.K- 
OAND. 


PoBTER,  J.,  delivered  the  opinion  of  the  court 

This  action  commenced  hj  a  petition  filed  in  the  name  of 
Valcour  De  I'Honmie,  in  which  he  styles  himself  curator  of 
Louis  De  THomme,  formerly  of  the  parish  of  St.  Martin* 

In  this  quality,  the  petitioner  claims  from  the  defendant 
certain  lands,  slaves  and  cattle,  which  it  is  alleged  he  took 
possession  of  after  the  departure  of  Lewis  De  THomme,  and 
which  he  refuses  to  give  up* 

He  also  claims  payment  of  a  note  of  the  defendant,  execu- 
ted in  favor  of  the  absentee  for  three  thousand  dollars;  and 
finally,  two  thousand  dollars,  the  damages  alleged  to  be 
sustained  in  consequence  of  the  illegal  detention  of  the 
property. 

The  answer  sets  up  title  to  the  property  claimed  in  the  de- 
fendant, by  virtue  of  an  act  sous  seing  privSj  deposited  in  the 
oflEbce  of  the  parish  judge  of  St*  Martin,  for  safe  keeping. 

It  admits  the  execution  of  the  note  set  out  in  the  petition, 
but  alleges  it  was  paid  and  surrendered  by  the  payee  to  the 
defendant,  who  tore  it  up;  and  that  afterwards,  some  person 
collected  such  of  die  pieces  as  could  be  found,  and  pasted 
them  togetlier,  for  the  purpose  of  laying  a  foundation  f<M*  the 
present  suit. 

It  also  alleges,  that  the  debt  evidenced  by  the  notes,  was 
after  the  same  had  been  contracted,  voluntarily  remitted  by 
the  payee  to  the  defendant;  and,  finally,  it  avers  that  Louis 
De  PHomme  is  now  deceased,  leaving  neither  legitimate 
ascendants  nor  descendants,  nor  debts  due  from  his  succession ; 
that  the  plaintiff  received  his  appointment  after  the  decease 
of  the  person  alleged  to  be  absent,  and  is  consequently  with- 
out authority  to  represent  him. 

Upon  this  answer  being  filed,  the  plaintiff  presented  a  sup- 
plemental petition,  in  which  he  denied  the  defendant  had  any 
such  conveyance  from  Louis  De  PHomme,  as  that  relied  on 
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by  him  in  his  answer;  and,  farther  averred,  that  if  any  such  ^'^"^Jg^" 
were  in  his  possession,  it  had  been  obtained  by  fraud  on  the  ==: 

part  of  the  defendant.  «,. 

To  this  allegation  the  defendant  answered,  denying  the  d«  mrle- 
fraud,  and  averring  that  as  this  suit  was  not  brought  for  the 
use  of  the  forced  heirs  of  the  deceased,  nor  for  the  use  of  his 
creditors,  it  was  not  competent  for  the  plamtiff  to  question 
the  validity  of  the  act,  nor  to  <^er  proof  of  the  several  frauds 
by  him  alleged. 

The  cause  being  thus  at  issue,  several  persons,  among  whom 
was  the  plaintiff  in  this  suit,  prayed  leave  to  intervene,  and 
be  made  parties.  In  the  petition,  they  style  themselves  heirs 
of  Louis  De  PHomme,  whom  they  aver  to  be  dead.  They 
adopt  the  allegations  contained  in  the  petition  as  theirs,  and 
pray  for  judgment  in  their  favor  on  the  facts  therein  alleged. 

They  farther  state,  that  if  it  be  true,  as  by  the  defendant 
alleged,  that  he  has  a  sale  from  Louis  De  I'Homme,  ttie  same 
is  null  and  void,  being  made  to  the  defendant  for  the  benefit 
of  his  mother,  as  an  indirect  and  disguised  donation,  who  for 
a  long  time  previous  id  the  death  of  the  donor,  lived  with  him 
in  open  concubinage  and  adultery. 

The  defendant  objected  to  the  right  of  these  parties  to  in- 
tervene. The  grounds  of  objection  stated  in  the  bill  of  ex- 
ceptions are,  that  the  interpleaders  had  no  interest  in  the 
event  of  the  suit;  that  their  rights  could,  under  no  circum* 
stances,  be  compromitted  by  it;  that  the  petition  of  interven- 
tion would  make  an  entire  change  in  the  issues  joined  be- 
tween the  original  parties.  The  judge  overruled  the  objec- 
tions, and  permitted  the  claim  in  intervention  to  be  filed, 
upon  which,  the  defendant  took  a  bill  of  exceptions. 

As  the  defendant  is  appellee  in  this  court,  and  has  not 
prayed  the  judgement  below  should  in  this  respect  be 
amended,  it  is  unnecessary  to  decide  the  question  which  this 
bill  of  exceptions  presents. 

On  the  trial,  the  defendant  offered  in  evidence  a  writing, 
to  which  the  deceased  had  affixed  his  mark  in  the  presence  of 
witnesses.    The  plaintiffi  objected  to  the  introduction  of  the 
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WmtsuDu.  instrument,  on  the  groond  that  the  property  conveyed  by  it, 

Stf€.   l0Oe»« 


could  only  pass  by  a  writing  signed  by  the  parties,  and  that  a 
DB  L'HomiB    mark  was  not  a  signature  in  the  intention  of  the  law.     The 
DBURL»>    court  overruled  the  objection,  and  permitted  witnesses  to 
^^°'        prove  the  execution  of  the  act.    The  plaintifis  excepted  to 
this  decision,  and  the  principle  of  law  involved  in  it,  has  been 
well  and  elaborately  discussed;  it  is  one,  however,  which  the 
rights  of  the  parties  now  before  us,  does  not  require  us  to  pro- 
nounce an  opinion  on* 

This  suit,  as  has  been  already  stated,  is  brought  to  recover 
Two  incon-  certain  property,  and  at  the  same  time,  enforce  the  payment 
mauds,  such  88  of  a  note  due  by  the  defendant  to  the  deceased*  It  appears 
fted^MOMT^i  very  clearly  in  evidence,  this  note  was  given  in  payment  of 
"**^  ?^**  tP'  ^^  property  sued  for;  and  it  is  equally  clear,  that  two  such 
friu  of  that  demands  cannot  be  cumulated  in  the  same  petition;  they  are 
nc^^  coma-  inconsistent,  and  by  an  express  provision  of  our  law,  the  one 
*'«!  ill«rt«;  excludes  the  other.     Code  ofPrac.,  ArU  149. 

same  petition  «'  ' 

or  action;  the      The  defendant  might  have  refused  to  plead  to  the  merits, 

one    excludes 

the  other.  until  the  plaintiflEs  made  choice  as  to  which  of  the  two  de- 
case  the^defen'^  mands  they  intended  to  proceed  with;  he,  however,  chose  to 
^*  to*^iead"  J^"^  ^^'^  ^^  *^®  allegations  in  the  petition.  But  on  evidence 
until  the  plain-  being  offered  by  the  plaintifis  to  prove  the  illegality  and  fraud 
which  ^e^of  of  the  sale,  he  objected  to  its  introduction  on  several  grounds, 
^®  cb^h  t^  ^^^  ^^^  ^^  which  was,  that  the  claim,  to  show  the  illegality 
tends  to  pro-  of  the  sale,  was  inconsistent  with  the  demand  for  payment  of 
omitting  *  to  the  consideration  of  that  sale. 

^ninff^'  isstt/  ^^  *^**  opinion  was  the  court  below.  In  examining  its  cor- 
does  not  de-  rectness,  the  first  question  is,  whether  the   failure  of  tiie 

pnve  the  de-       . 

fendant  of  his  defendant  to  object  in  limine  lites  to  the  cumulations  of  the 

t?the^uiniua-  ^^  actions,  deprived  him  of  the  right  to  do  so  in  a  subse- 
tion  jrf  two  in-  quent  stage  of  the  proceedings.     It  is  a  general  rule,  that  ob- 

consiscent  oe- 

mands  at  any  jections  to  form  are  waived  by  a  joinder  in  issue  on  the  merits; 
8tfl^  oT  the  ^^t  ^^  ^^  instance,  the  defect  was  one  which  could  not  be 
proceeding,  cured  by  this  course  of  pleading,  it  being  one  of  substance; 
rule,  that  ob-  the   law   having  said  the  one   action  precludes  the  other, 

jections  to  the  ,^   ^  „  ,t    .    .    ^  ,  i , 

/orm  of  action,  it  follows  as  a  consequence,  that  judgement  could  not  be 
S°?.w^'?S»^  rendered  on  both,  and  therefore  one  or  the  other  must  be 


tn  ftmtiM  WW, 
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abandoned,  before  judgement  could  be  pronounced*  But  ^''^'^S"* 
at  whatever  stage  of  the  cause  the  objection  is  taken  by  the  s===: 
defendant,  we  think  the  plaintiff  has  a  right  to  select  which  ^^  l'bohmx 
he  will  prosecute;  in  this  case,  the  appellants,  had  they  dx  kkrlb- 
thought  fit,  might  have  chosen  to  contest  the  validity  of  the  andarereceiv- 
sale  alone,  and  have  brought  the  case  upon  the  ground  of  f^  ^(^{f  °bnt 
the  refusal  to  permit  them  to  give  in  evidence  to  prove  J^*"*"  J*>«y  •f- 
their  allegations.  But  instead  of  doing  this,  they  proceeded  stance  or  mex^ 
to  put  their  case  to  the  jury  on  the  right  to  receive  the  JJJt  be^c^d 
amount  of  the  note.  Having  done  so,  they  cannot  now  **y  this  coawe 
have  the  cause  sent  back  to  be  tried  on  a  demand,  which  Butatwhat- 
is  contrary  to,  and  precludes  that  on  which  judgement  was  theproc^ing 
rendered.     Adams  vs.  Lewis,  7  Mar.  JV.  S.  400.  i^^takei**"  Ae 

This  opinion  renders  it  unnecessary  to  examine  the  validity  pluntiff  has  a 

__.  -         ,,  ,1.11         ii.1         "8^t  to  select 

of  the  mstrument  of  wntipg  under  which  the  defendant  Which  demand 
claims  the  property,  or  to  decide  on  the  several  bills  of  ex-  '>«'''"?"""•• 
ceptions  taken  to  the  opinion  of  the  court  in  regard  to  tes- 
timony oflered,  to  shew  the  sale  was  fraudulent  and  without 
condition.    The  demand  and  judgement  on  the  note  covers, 
and  cures  all  these  defects. 

The  jury  found  that  the  note  was  given  to  the  payee  in 
consideration  of  the  sale,  and  that  it  was  surrendered  by 
him  to  the  defendant,  without  any  part  of  it  being  paid, 
except  the  sum  of  one  hundred  and  twenty-five  dollars;  and 
that  twenty  cents  damages  be  accorded  to  the  plaintiffi.  The 
court  gave  judgment  in  pursuance  to  this  verdict.  On  look- 
ing into  the  record,  we  perceive  the  evidence  fully  justifies 
the  conclusion  to  which  the  jury  came  in  relation  to  the 
note.  It  was  surrendered  to  the  defendant,  and  this  act  on 
the  part  of  the  payee,  extinguished  the  obligation.  If  the 
intention  of  the  deceased  was  to  make  a  donation  to  the 
defendant,  the  plainti£Es  who  are  neither  forced  heirs  nor 
creditors,  have  no  right  to  complain  of  it.  La.  Oxkj  2126, 
2195, 1480-3. 

But  we  cannot  divine  on  what  ground  the  jury  gave 
damages  in  favor  of  the  plaintiffi,  and^^t  the  same  time 
found  a  verdict,  by  which  the  defendant  wa9  entitled  to 

46 
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WMTsm*  Dn.  judgement  on  the  merits*    One  or  the  other  most  be  wrong, 
and  a8  we  think  the  first  was,  the  judgement  must,  in  this 
MSLAKcov's    respect,  be  corrected  as  the  appellee  has  prayed. 


HBIHB 
V$, 
DUB  AMI  L 
BT  AL. 


It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  tibe 
verdict  and  judgement  rendered  in  diis  case,  be  avoided,  an- 
nulled, and  reversed;  and  it  is  further  ordered,  adjudged,  and 
decreed,  that  there  be  judgement  for  the  defendant^  with 
costs  in  both  courts. 


MELANCON'S  HEIRS  vs,  DUHAMEL  £T  AL. 

APPEAL  FROM  THE  COURT  OF  THE  FIFTH  DISTRICT. 

In  a  suit  for  the  price  of  a  tract  of  land,  where  the  defendant  set  ap  the 
judgement  of  a  third  party,  evicting  him  of  the  land,  and  praying  for  the 
rescission  of  the  sale  and  cancelment  of  liis  obligation  to  pay  the  price,  the 
plaintiff  may  amend  his  petition,  and  allege  facts  in  avoidance  of  the  causes 
of  rescission  and  nullity  of  the  sale  set  forth  by  the  defendant. 

The  records  of  the  suit  evicting  the  defendant,  and  the  act  of  renonciation  of 
the  party  evicting  him,  renouncing  all  advantage  under  such  judgement, 
are  admissible  evidence  on  the  part  of  the  plaintiff,  to  show  the  eviction  was 
procured  through  fraud  and  collusion  on  the  part  of  the  defendant;  and  that 
all  advantage  gained  by  it  was  renounced. 

This  suit  was  commenced  for  the  recovery  of  three  thou- 
sand and  eighty-five  dollars,  due  by  Jean  Duhamel  and  J« 
Latislais,  his  surety,  as  the  last  instalment  of  the  price  of  five 
arpens  of  land,  by  40  on  the  Teche,  purchased  at  the  sale  of 
Melan^on's  estate.  The  defendant,  Duhamel,  alleged  ttiat 
he  was  disturbed  in  the  possession  by  Pierre  Broussard,  who 
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had  commenced  a  suit  ajminst  him  fi>r  the  same  land,  and  ^■'^'^l^"- 
refiued  payment.    Brouasard  obtained  final  judgement  ot  ■ 
eviction  and  recovery  of  three  and  a  half  arpents  of  this 
land  against  DnhameL  See  case,  3  MarHnj  JV.  &  7. 

Duhamel  set  up  this  judgement  in  eviction  against  the 
plaintiffi  demand,  and  prayed  for  the  rescission  of  the  sale, 
the  cancelment  of  his  notes,  and  for  damages,  &c. 

The  piaintiffi  in  an  amended  petition,  allege  that  the  first 
instalment  has  not  been  paid,  for  which  a  judgement  was  ren- 
dered and  confirmed  by  the  supreme  court  They  set  up  the 
firaud  and  collusion  between  Duhamel  and  Pierre  Broussard, 
in  obtaining  the  judgement  of  eviction,  (See  3  La*  Rep.  8,) 
and  pray  for  judgment  for  the  whole  amount  of  the  price,  and 
that  the  land  be  sold  to  satisfy  it  They  ako  ofier  an  act,  by 
which  P.  Broussard  renounced  to  Melan^on's  heirs,  all  the 
advantage  under  his  judgment  against  Duhamel.  The  defen- 
dants deny  that  the  plaintifis  have  secured  them  in  their  title 
to  the  land,  either  by  the  renunciation  of  Pierre  Broussard  or 
otherwise,  and  that  they  are  not  liable.  J.  Latiola,  one  of 
the  defendants,  says  he  is  discharged  from  his  liability  as 
surety  of  Duhamel ;  as  by  the  acts  and  failure  of  the  plaintiffi 
to  make  a  good  title  to  the  land,  he  cannot  be  subrogated  to 
tlieir  rights  and  privileges,  &c. 

The  plaintifis'  counsel  offered  in  evidence  two  records  of 
suits  between  Melan^on's  heirs  and  P.  Broussard;  the  first  an 
action  of  nullity  to  annul  the  judgement  Broussard  had  ob- 
tained against  J.  Duhamel;  and,  also,  the  act  of  renunciation 
of  P.  Broussard,  <tf  all  advantages  he  might  derive  from  his 
judgement  against  Duhamel.  The  defendant  objected  to 
them  as  evidence,  and  the  court  sustained  the  objection. 
The  plaintiff*  took  his  bill  of  exceptions. 

The  district  judge  being  of  opinion  the  eviction  pleaded  by 
the  defendants  was  fully  proven,  that  the  sale  ought  to  be 
rescinded,  and  they  discharged  from  further  liability,  gave 
judgement  accordingly.    The  plaintiff*  appealed. 


Mathbws,  J.,  delivered  the  <^inion  of  the  court. 
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WiaTBBjiDii.      The  plaintiff  broaght  Buit  against  the  defendant  and  ins 
^^'       '     surety,  Latiolais,  in  the  year  1KJ2,  to  recover  the  second  in- 


mklavcom's  stalment  of  the  price  of  a  tract  of  land  which  had  been  adju- 
M.  dlcated  to  the  defendant  at  a  probate  sak  of  the  succession  of 
"rr  mT"*  Charles  Melan9on,  the  ancestor  of  the  plaintifli.  The  whole 
price  of  adjudication  was  six  thousand  one  hundred  and 
seyenty  dollars;  and  the  plaintiffi allege  in  an  amendment  to 
their  petition,  that  they  had  previously  obtained  judgement 
for  the  first  instalment,  which  still  remained  unsatisfied  or  paid. 
The  recovery  of  the  sum  adjudged  was  prevented  by  injunc* 
tions  to  the  proceedings  of  the  plaintiffi,  obtained  at  various 
times  and  on  different  grounds  by  Duhamel. 

The  defendants  in  the  present  case,  deny  the  right  of  Ae 

plaintiffs  to  recover  any  part  of  the  money  claimed,  and  pray 

judgement  that  the  sale  of  the  property  by  the  adjudication 

above  stated,  should  be  cancelled  and  annulled  for  causes 

stated  in  their  answer. 

In  a  suit  for      The  amended  ^petition  alleges  facts  in  avoidance  of  the 

tnet^oTund)  <^^u^s^  of  nullity  relied  on  by  the  defendants.   It  was  by  them 

^''dlult^^^^  ^PP^^^^'  ^^^  ^^  exception  taken  to  the  opinion  of  the  judge 

the  judgement  a  quoy  by  whom  it  was  admitted.    We  are  of  opinicm  that 

ty»     evict^  the  judge  did  not  err  in  allowing  the  amendment;  it  seems  to 

^d  andpra^  ^^  *^  hsLve  been  necessary,  in  proceeding  to  an  investigation 

ing  for  the  res-  of  the  claims  and  rights  of  the  parties  litigant.     Under  the 

ciision  of  the  &  o 

sale  and  can-  petition  as  amended,  the  plaintiffi  offered  the  records  of  pre- 
obiintion  to  vious  suits  between  the  present  parties,  and  also  of  one 
P^y  ^®,R^^.^  brought  by  Pierre  Broussard  against  Duhamel,  in  which  the 
majr  amend  his  former  recovered  part  of  the  tract  of  land  (which  had  been 
jSese  facts°in  adjudicated  as  above  stated)  from  the  latter.  All  these 
the 'causes  of  "^^^^^^  yvere  rejected  by  the  court  below,  and  all  other  evi- 
rescission  and  dence  ofiered  on  the  part  of  the  plain tifis,  and  judffementwas 

nnllHy  of  the  ,        ,  .     ^  r^u    j   r     j      *      ..  j      \i  ^x.  x  xu 

sale  set  forth  rendered  in  favor  of  the  defendants,  it  was  ordered  that  the 
dant  ^®  ^^^™  Melan9on's  heirs  should  be  cancelled,  &c    From 

this  judgement,  the  plaintiffi  appealed. 

As  the  case  is  situated  before  this  court,  it  requires  exami- 
nation only  in  relation  to  the  appellant's  bill  of  exceptions. 
Whether  the  facts  contained  in  those  records  are  conclusive 
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or  not  on  the  rights  of  the  parties,  we  are  of  opinion  that  they  ^''^^■?2j5''" 
ought  to  have  heen  admitted  in  evidence.     They  contain  a  s==s 
history  of  the  proceedings,  in  which  hoth  the  parties  to  this   ^^^^'^f^ 
suit  seem  to  have  been  interested*  either  directly  or  indi-  ««• 

DUHAMSL 

rectly,  and  were  certainly  properly  admissible  to  prove  what  bt  ai.. 
had  been  done  in  those  proceedings;  and  although  they  may  ^f  ^^  ,„|t^ 
not  have  any  conclusive  legal  effect  on  the  present  preten-  j^^Jj^^jj  ^J 
sions  of  these  parties,  they  may  be  necessary  to  a  proper  the  act  of  re- 
understanding  of  the  evidence  which  appears  by  the  bill  of  the  party  e- 
exceptions  to  have  been  offered  and  rejected.  What  this  other  ^o^^cfi'g^'S 

evidence  was,  is  not  clearly  shewn  by  the  record;  but  the  advantage  un- 
der each  judge- 
counsel  on  both  sides  regard  it,  as  if  part  of  it  was  a  renun-  ment,  are  ad- 

elation  of  P.  Broussard  to  the  rights  which  he  had  acquired  3J!nce  on  Ae 
under  the  judgement  by  which  he  recovered  the  land  from  Pf^    of    the 

•rv  m  plaintiff,       to 

Duhamel.  This  instniment  is  alleged  to  have  been  made  shew  the  evic- 
under  private  signature;  but,  on  proper  proof  of  its  execution,  curecTthroul^ 
was  admissible  according  to  the  pleadings  of  the  case.  What  f™?^  *"**  ^' 
efiect  it  may  legally  have  on  the  rights  of  the  parties,  is  quite  part  of  the  de- 
a  different  question  from  that  of  its  admissibility  in  evidence;  that  ail  advui- 
and  the  questions  as  to  the  records  offered,  stand  in  the  same  !f^^  gained  by 

*  'It,  was  renounh 

aituatioQ.  ced. 

We  are  of  opinion  that  the  judge  a  quo^  erred  in  rejecting 
the  evidence  offered  on  the  part  of  the  plaintiffi. 

It  is,  therefore,  ordered,  adjudged^  and  decreed,  that  the 
judgement  of  the  District  Court  be  avoided,  reversed,  and 
annulled;  and  that  the  cause  be  remanded  to  the  said  court 
for  a  new  trial,  with  instructions  to  admit  the  evidence 
offered,  that  is  to  say,  the  records  and  the  act  of  renunciation 
(or  by  whatever  name  it  may  be  properly  called)  by  which 
P«  Broussard  is  alleged  to  have  renounced  in  favor  of  Duhar 
mel  and  M elanfon's  heirs,  the  rights  which  he  acquired  under 
the  judgement  rendered  in  his  favor  for  a  tract  of  land,  which 
was  in  controversy  between  him  and  the  parties  to  the  pre- 
sent suit;  the  appellees  to  pay  the  costs  of  this  appeal. 

Brawnwny  for  the  plaintii&    5tmon,  for  defendants. 
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Wbstbbh  Dm. 

^-  1838.  BROUSSARD  w.  DUHAMEL  ET  AL. 


BKOUStARD 

9$.  APFBAL  FROM  THE   FIFTH  JUDICIAL  DISTRICT,  THE  JUDOS  OF  THE  8I1TH 


DUHAMEL 
ST  AL. 


FRESIDUrO. 


""^1^  3^^^        A  defeRdant  who  Iirb  recorered  Jadgement  oirer  againtt  his  wamntorsy  on 

■  ,  the  case  being  remanded  to  assess  the  damages  against  the  latter,  he  may 

,    6    366  -o      -o 

eil4  947,  dismiss  his  suit;  as  he  then  asanmes  the  situation  of  plaintiff. 

This  suit  was  first  institated  for  the  recovery  of  tiiree  aad 
one-half  arpens  of  land  with  the  depth  of  forty,  on  the  bayou 
Teche.  The  defendant  Duhamel  cited  the  heirs  of  Mehn- 
900,  his  vendors  in  warranty;  they  appeared,  the  cause  was 
tried  and  went  up  to  the  Supreme  Court,  and  at  September 
terra,  1824,  a  final  judgement  was  rendered  in  favor  of  tfie 
plaintiff  for  the  land,  and  remanded  for  the  assessment  of 
damages  against  the  warrantors*     See  3  Martin^  JV.  S.  7. 

On  the  return  of  the  case  to  the  District  Court,  it  was 
Stayed  by  order  o{  court  until  another  suit  instituted  by  JIfe- 
UmfofrCt  heirs  vs*  P.  Broussarc^  and  then  pending,  to  annul  and 
set  aside  this  judgement  rendered  by  the  Supreme  Court,  on 
the  groand  that  it  had  been  obtained  through  fraud  and  col> 
lusion  between  the  plaintiff  and  defendant  in  the  first  instance^ 
should  be  first  tried.   See  case,  2  Lou.  Rep.  8. 

After  the  final  decision  of  the  last  mentioned  suit,  Hum 
cause  came  on  at  the  October  term,  1830,  for  the  assessment 
of  damages  against  the  warrantors.  The  curator  of  liie  va^ 
cant  succession  of  Jean  Duhamel,  then  deceased,  obtained 
leave  to  file  an  amended  answer,  declining  to  ^lercise  ins 
recourse  in  damages;  and  disclaimed  all  damages  residting 
from  the  warranty.  Melan9on's  heirs  replied  that  Duhamel, 
in  his  lifetime,  had  through  fi[uud  and  collusion  procured  tiaa 
suit  to  be  instituted  against  him  to  rescind  the  sale  firom  Ae 
warrantors  to  him,  and  avoid  payment  of  the  price  of  the  land. 
The  warrantors  now  set  up  the  fiaud  and  collusion  which 
they  had  alleged  in  their  suit  for  the  annulment  of  the  judge- 
ment of  evicti<m  of  Duhamel ;  and  tender  to  his  repres^itative 
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the  reDunciation  of  Pierre  Broossard,  of  all  the  benefits  vrmn*K>jDn. 

Stpi,  loam. 

and  advantages  he  had  obtained  in  the  Supreme  Court  by  ' 

his  judgement  of  eviction;  and  pray  to  be  dismissed  with    wwumabd 
iheir  costs.  durambl 

On  the  trial,  Duhamel's  counsel  moved  to  dismiss  his  claim 
for  damages,  to  which  the  counsel  for  Melan9on'8  heirs  as- 
sented, provided  the  claim  of  Duhamel  to  have  the  sale  of 
the  land  rescinded  be  also  dismissed.  This  proposition  was 
declined.  The  claim  for  damages  being  waived,  the  district 
judge  was  of  opinion  there  was  nothing  left  for  the  court  to 
proceed  on;  gave  judgement  of  dismissal  accordingly. 

The  warrantors  wishing  to  have  the  question  of  fraud  and 
collusion  which  produced  the  eviction  and  rescission  of  the 

sale,  tried,  appealed. 

• 

Mathews,  J.,  delivered  the  opinion  of  the  court 

The  plaintiff  having  recovered4rom  tlie  defeodaikt  a  cer- 
tain tract  of  land,  which  the  latter  had  purchased  at  a  probate 
sale  of  the  snccessioD  of  Charles  Melan90D,  and  his  heivB 
being  cited  in  warranty  in  this  suit,  the  cause  was  remanded 
to  have  the  damages  assessed  as  between  the  defendant  and 
bis  warrantors.  Previous  to  proceedings  in  the  cases  between 
tiie  defendant  and  the  persons  cited  in  warranty  he  died,  and 
the  action  was  prosecuted  by  the  curator  of  his  succession, 
who  prayed  leave  to  dismiss  the  suit  in  relation  to  the  prayer 
for  damages,  which  was  granted  by  the  court  below,  and  an 
order  to  dismiss  was  accordingly  made,  from  which  the  war> 
ranters  appealed. 

We  are  unable  to  perceive  any  reason  why  the  curator  of  ^hohaarecw- 

Dtthamel's  estate  should  not  have  been  allowed  to  dismiss  a  ^^^     judge- 
ment over  a> 
suit  in  which  he  had  assumed  the  situation  of  plaintiff.    In  gainat  hb  war- 

what  manner  a  proceeding  of  this  kind  could  operate  against  SSe^Sing  re* 
the  interests  of  the  defendant  does  not  appear.  manded  to  ag- 

' '^  seas  the  dama- 

set  against  the 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  latter,  he  may 
judgement  of  the  District  Court  be  affirmed,  with  costs.       ^hl!"then'"ii 

fames  the  situ- 

Sitmm^  for  plaintiff.  ^o"  of  plain- 

Brawnsofiy  for  the  defendants  called  in  warranty. 
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WsfTBAllDll. 

^  ^^^'  DELAH0U8SAYE  m.  DUMABTRAIL. 


aqpss 
OSLAHOUMATB 

WnUMVWLUL. 


AFfBAL  FROM  TBI  COUST  OF  THS  FIFTH  DISTRICT,  THE  JVOGB  OF  THK  IIXTH 

PRBSIPIKO. 

The  sale  and  alienatloD  of  minors*  property,  although  made  by  notarial  aet, 
even  when  the  minor  b  assisted  by  his  curator,  is  absolutely  void  if  made 
without  the  order  of  the  judge. 

So  the  sale  and  alienation  of  a  tract  of  land,  under  mortgage  in  lavor  of  a 
minor,  even  where  the  minor  is  assisted  by  his  curator  and  by  notarial  act 
renounces  his  right  of  mortgage,  is  null  and  void,  and  such  minor  when  he 

.  comes  of  age,  may  annul  and  set  the  sale  aside  and  subject  the  property  to 
his  legal  mortgage. 

This  is  an  hypothecary  action  against  mortgaged  property 
in  the  hands  of  the  defendant  as  third  possessor.  The  plaintiff 
had  a  judgement  against  one  Balthazar  Delahoosteye  in  the 
probate  conrt  for  the  parish  of  St.  Martin,  for  two  thousand 
five  hundred  and  sixty-four  dollars,  with  interest;  which  re* 
cognised  a  general  mortgage  on  all  the  estate  of  debtor 
which  he  possessed  since  the  14th  of  October,  1814.  The 
defendant  is  in  possession  of  a  tract  of  land,  purchased  from 
B.  Delahoussaye  and  subject  to  the  plaintiff^s  mortgage,  and 
which  the  latter  is  bound  to  pursue  under  an  order,  and  plea 
of  discussion  in  another  case,  before  he  can  have  recourse  to 
any  other  of  the  mortgaged  property  of  B.  Delahoussaye. 

The  defendant  states  that  he  purchased  the  land  in  question 
at  a  sale  under  execution  against  B.  Delahoussaye,  in  June^ 
1822,  and  in  March,  1833,  he  exchanged  it  with  LufBroy 
Provost  for  another  tract  of  the  same  size  adjoining  it,  and 
which  was  also  purchased  from  B.  Delahoussaye.  He  avers 
that  the  plaintiff,  then  a  minor,  came  forward  by  his  curator 
and  renounced  in  favor  of  the  defendant  and  L.  Provost,  all 
his  privileges  and  mortgages  to  the  same,  and  ratified  the 
sales,  &c.;  and  he  cannot  now  protect  himself^  by  a  plea  of 
minority,  against  the  effect  of  the  act  of  renunciation,  because 
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more  than  four  years  has  ela^ised  since  he  arrived  at  ihe  age  '"'^■"S"" 
of  majority  before  bringing  this  suit,  or  before  stung  his  cu.  ^ 

rator,  and  since  he  gave  his  curator  a  discharge,  &c.    He  »"lahoumat« 
pleads  the  prescription  of  four  and  five  years,  and  cites  L.   dvmjjitiuit. 
Provost,  his  vendor,  in  warranty. 

The  plaintiiSr  amended  his  petition  so  as  to  include  Provost 
in  the  same  allegations  and  demand. 

L.  Provost,  in  his  answer,  relied  on  prescription  as  set  out 
in  defendant's  answer,  against  the  claim  to  the  tract  he  ex- 
changed  to  defendant;  and  for  the  other,  he  called  upon 
Dumartrait  in  warranty  to  defend  him. 

There  was  judgement  for  the  defendant.  The  plaintiff 
appealed. 

Brownaon,  for  plaintiff. 

SimoTiy  for  the  defendant: 

1.  We  show  that  by  an  act  passed  the  34th  of  March,  1833, 
the  plaintiff  renounced  in  favor  of  the  defendant,  &c.  all 
mortgages  and  privileges  on  the  property  now  claimed,  and 
iully  approved  the  sale  from  B.  Delahoussaye  to  the  defen- 
dant. Although  the  plaintiff  was  a  minor  at  that  time,  he  is 
now  barred  by  prescription  from  setting  up  any  cause  of 
action  against  the  act,  as  more  than  four  or  five  years  have 
elapsed  since  he  came  of  age,  and  the  inception  of  this  suit. 
Lou.  Code^  356. 

3.  Minors  are  relievable  against  simple  lesion  in  every 
species  of  contract.  What  is  called  here  simple  lesion  is 
different  from  the  lesion  beyond  moiety;  it  is  always  pre- 
sumed in  contracts  made  by  minors,  and  it  is  not  necessary 
when  an  action  of  nullity  is  brought  by  minors  against  an  act 
of  theirs,  to  allege  lesion;  proof  of  minority  is  sufficient.  Zf. 
Code,  arts.  1858, 1860. 

3.  Thci  plaintiff  in  this  case  was  entitled  to  his  action  of 
nullity  against  the  renunciation  contained  in  the  act  of  the 
34th  of  March,  1834,  and  ought  to  have  brought  it.  Not 
having  done  so,  he  cannot  succeed  in  tiiis  form. 

'  47 
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WestxritDis.      4«  In  contntcta  made  by  minors,  when  all  the  fonas  of  the 

Sent   18^. 

!>  law  have  been  pursued,  simple  lesion  must  be  alleged  and 
DELAuoussATB  pfoven.     L.  Cade^  1861. 

19UMAET&A1T.       5.  These  actions  are  limited  to  four  years,  to  date  from  the 
time  the  minor  arrives  at  the  age  of  majority.     Z^  Codcy  1870. 

6.  There  is  another  provision  of  the  code  on  which  I  rely 
to  support  the  prescription  of  five  years*  It  says  ^the  action 
of  nullity  or  rescission  of  contracts,  testaments,  or  other  acts, 
is  prescribed  by  five  years,  and  this  prescription  only  com* 
mences  against  minors  after  their  majority."  L.  Code,  3507. 

7.  Under  the  laws  which  governed  before  the  adoption  of 
the  Louisiana  Code,  the  minor  had  <nily  four  years  after 
coming  of  age,  to  bring  his  action  of  nullity  or  restitutioa 
against  all  contracts  made  to  his  prejudice,  either  by  himself 
or  his  guardian.  (Partidas)  Mareau  and  Carlton,  2  voL  1157^ 
law  8,  p.  1153-4.    3  Mar.  456. 

Martin,  J.,  delivered  the  opinion  of  the  court.^ 

The  plaintiff  is  appellant  from  a  judgement  by  which  the 
defendant's  plea  of  prescription  was  sustained. 

The  object  of  the  suit  was  to  render  a  tract  of  land  in  the 

possession  of  the  defendant  liable  to  the  plaintiff's  claim  on 

The  sale  and  his  curator,  whose  property  the  land  was,  theretofore.     The 

alienation     of  ii 

minora'  pro-  defendant  pleaded  that  the  plaintiff  had  by  a  notarial  act, 
made'by  noS  ^^  which  he  was  assisted  by  his  curator,  renounced  his  right 
"h  ^^ih  *^*"  ^^  mortgage  on  the  premises;  and  although  he,  the  plaintiff, 
nor  is  assuted  was  then  a  minor,  he  could  not  now  seek  relief  against  such 
is  absolutely  ^^  ^^^  ^^  ^^  score  of  nullity  or  lesion,  aa  more  than  foar 
wi^out  the^oi^  years  had  elapsed  between  his  coming  of  age  and  the  date  of 

der    of    the  the  renunciation. 

•  J, 

So  the  sale  ^^^  Contract  under  consideration  is  one  for  the  alienation 
and  alienation  of  minors'  real  rights.  Such  rights  he  cannot  alienate  without 
land,  under  the  authority  of  the  judge.  The  alienation  before  us  is  a 
SvoT^a  mi^  gi^tuitous  oue  which  no  court  could  sanction.  The  obtention 
nor,        even  of  such  an  authority  is  an  essential  formality  the  absence  ot 

where  the  mi-  *'  •' 

nor  is  assisted  which  renders  the  alienation  absolutely  void.     And  the  Civil 
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Code  provides  that  the  contract  of  a  minor,  even  assisted  by  ^^'^^'^ 
his  curator,  if  unaccompanied  with  the  formalities  required  — 

by  law,  is  void,  and  the  party  may  obtain  the  rescission  of  it  p^lahoussat. 
by  an  action  of  nullity,  or  be  reheved  against  it  on  his    delacroh. 

■^  J  by  his  curator, 

exception:  ^quid  tenyfnnxuts  soni  ad  potentum  perpetua  sons  aa  and  by  notarial 

.    .      1        ««  act  renounces 

exctptmdum:'  his   right    of 

The  plea  of  prescription  was  improperly  allowed.  niortga«5,    is 

and  such   mi- 
It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the  "ome?  of"age^ 
judgement  of  the  District  Court  be  annulled,  avoided,  and  may  annul  and 

sei     xue    saie 

reversed,  the  plea  of  prescription  overruled,  and  the  case  aside  and  sub- 
remanded  for  further  proceedings;  the  appellee  paying  costs  j^rty'to'bisT 

in  this  court.  ^  mortgage- 


DELAHOUSSAYE  vs.  DELACROIX. 

JiPPBAL  PROM  THB  COURT  OP  THS  PIPTR  DISTRICT,  TBB  JUDQB  OP  THS    SIXTH 

PRSSIDUrO. 

Where  a  mortgaged  creditor  punues  mortgaged  property  in  the  hands  of  a 
thurd  possessor,  he  cannot  pursue  another  portion  of  the  property  subject  to 
the  same  mortgage  in  the  possession  of  another  purchaser,  while  he  insists 
on  his  right  to  have  the  property  in  the  hands  of  the  first  purchaser  sold,  or 
until  it  is  discussed. 

This  is  an  hypothecary  action  against  mortgaged  property  in 
the  hands  of  the  defendant,  as  third  possessor.  The  plaintiff 
ol^tained  a  judgement  against  one  Balthazar  Delahoussaye,  in 
the  Probate  Court  of  St.  Martin,  for  two  thousand  five  hundred 
and  sixty-four  dollars  and  interest;  and  which  recognised  a 
general  mortgage  on  all  the  property  of  the  debtor  from  Octo- 
ber, 1814,  until  it  was  discharged.  The  defendant  is  in  pos- 
session of  a  mulatto  boy  named  Louis,  sold  as  the  property  of 
B.  Delahoussaye  in  March,  1823,  and  which  is  the  object  of 
the  present  suit.  The  plaintiff  claims  the  boy  Louis,  as  being 
subject  to  his  mortgage. 
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^■"■*!LP"'      The  defendant  cited  A.  D.  Bienvenn  in  warranty,  frmn 

Sest  1833. 

'  whom  he  sajs  he  bought  the  dave  in  March,  1823.     A*  D. 

MLAHOOTSATK  Bienvcnu  answers,  that  he  bid  off  the  dove  at  a  sale  under 
DiLACKon.  execution  against  B*  Delahoossaye,  at  the  request  of  Terence 
Delahoassaye,  a  bro&er,  and  who  sold  him  to  the  defendant. 
He  pleads  discussion,  and  avers  there  is  a  tract  of  land,  for- 
merly belonging  to  B.  Delahoussaje,  and  now  in  the  posses- 
sion of  A.  Dumartrail,  subject  to  t^e  plaintiff's  mortgage,  and 
which  was  last  sold. 

The  court  ordered  the  discussion  to  proceed  accordingly, 
and  all  proceedings  in  this  case,  to  be  suspended  in  the 
meantime. 

The  plea  of  discussion  having  failed  against  Dumartrail,  by 
the  plaintiff's  claim  being  barred  by  prescription,  the  war- 
rantor in  this  case  (A.  D.  Bienvenu)  contends  that  the  pre- 
scription was  acquired  by  the  negligence  of  the  plaintiff  to 
bring  his  action  within  four  years  after  coming  of  age,  to  set 
aside  the  alienation  of  the  land  to  Dumartrail,  made  by  his 
curator. 

There  was  judgement  for  the  plaintiff,  ordering  the  negro 
boy  to  be  seized  and  sold  to  satisfy  plaintiff's  claim.  Defen- 
dant appealed. 

Brcwnstm^  for  the  plaintiff. 
Simon^  for  the  defendant: 

1.  We  contend  (supposing  the  judgement  against  Dumar- 
trait  to  be  affirmed)  that  the  plaintiff  having,  by  his  own  act, 
through  his  fault  and  by  his  negligence,  put  himself  in  such  a 
situation,  as  to  be  unable  to  comply  with  the  order  of  the 
court  ordering  the  discussion,  the  loss  ought  to  &11  on  him 
alone;  and  that  as  the  defendant  cannot  now  be  subrogated 
to  his  rights,  privileges,  and  mortgages  on  the  pr^erty  in  poa. 
session  of  Dumartrait,  the  value  of  said  property  must  be 
deducted  from  the  amount  of  tiie  claim  for  whom  this  suit  is 
brought.  This  is  the  effect  of  the  -ezceptioQ  cedendarum 
actionem. 
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S.  The  third  posseBsor  is  entitled  to  be  subrogated  to  the  WbstbutDis. 
plaintiff's  rights.     Pothier  Hjfpotheques^  vol.  l,p.  38-9,  §  6.  '_ 

3.  When  the  third  possessor,  who  has  paid  the  creditor,  and  oklahousbaye 
the  possessors  of  the  ottier  property  subject  to  the  same  mort-    oslacbou. 
gage,  have  acquired  them  from  the  same  vendor,  there  is  a  dis- 
tinction to  be  made,  if  the  third  who  is  sued,  has  acquired  his 
property  since  the  sale  to  the  other  possessors,  he  cannot  be 
subrogated,  &c.    But  if  the  third  possessor  who  is  sued,  has  his 

sale  anterior  to  the  others,  he  is  then  entitled  to  his  hypothe- 
cary action  against  them,  &c. 

4.  If  the  creditor  from  whatever  cause,  has  put  himself  in 
a  situation  to  render  it  impossible  to  cede  his  rights  to  the  third 
possessor,  the  exception  cedendarum  aetiorem  takes  place,  and 
the  creditor*  must  suffer  the  loss  of  the  value  of  the  property, 
to  which  he  cannot  cede  his  rights.  Pothier  Hyp.  vol.  1,  p. 
39-40.  Hnd^  vol.  3,  p.  S3,  no.  43.  Jurisprudence  Hyp.  par 
Guichard^vol.  l^p.  392,  no.  I.    Ibid^voL%p.  300,  no.  3. 

5.  The  loss  the  plaintiff  should  suffer  is  the  value  of  the 

tract  of  land  in  the  possession  of  Dumartrait.     We  admit, 

that  if  it  does  not  amount  to  the  plaintiff's  claim,  the  property 

in  the  possession  of  the  defendant,  is  liable  for  the  balance. 

Sircy,  vol.  15,  pari  1,  p.  358.    See  Sirey'^s  Dig.,p,  38.    Word 

Hypothecaire,  no.  3. 

Where       a 
mortga«;ed 

Martin  J.,  delivered  the  opinion  of  the  court.  creditor    pur- 

sues mortgag- 
ed property  in 

This  is  an  hypothecary  action,  in  which  the  plaintiff  was  thfrd*"poMei 
required  to  discuss  property  previously  liable  to  his  mortgage,  ^^^^  cannot 
itt  the  possession  of  Dumartrait.  A  judgement  in  iavor  of  portion  of  the 
Dumartrait  by  the  District  Court,  in  the  case  just  acted  on,  ject  to  ^the 
proceedings  were  had  in  the  present  suit,  the  property  seized  ^^^  in'"^ 
in  the  possession  of  the  defendant  was  ordered  to  be  sold,  P^^^^ion   of 

*^  '  another     pur 

and  he  appealed.  chaser,  while 

As  the  plaintiff  did  not  acquiesce  in  the  judgement  of  the  his    right   to 

District  Court  in  favor  of  Dumartrait,  but  insisted  on  his  ^J^  *^«  ^ 

penv   in    tne 

right  to  have  the  property  in  the  possession  of  the  latter  sold,  nanos  of  the 

.  ,  first  purchaser 

his  proceedings  in  the  present  suit  were  premature.  sold,  or  until  it 

is  discussed. 
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WkstbbhDu.      Iti  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 

^^'  judgement  of  the  District  Court  be  annulled,  avoided,  and 

PATTSRMir    reversed;  and  the  case  remanded,  with  directions  to   the 

BLoss  ST  AL.  judgc,  uot  to  procecd  thereon  until  after  the  discussion  of  the 

property  in  the  possession  of  Dumartrait,  the  appellee^  psLjing 

costs  in  this  suit. 


PATTERSON  vs.  BLOSS  ET  AL. 


I    4L874 
!l06   leo 


'4    a74 

8121    W 


▲PPKAL   ntOM  TSS  OOUBT  OF  THB  nTTB  DISTRICT,  THB  JUDGE  OF 

DISTRICT  PRRSDUrO. 

In  a  contract  for  the  alienation  of  lands  and  improyements,  on  failure  of  the 
vendee  to  comply,  parole  evidence  is  inadmissible  to  prove  the  noncom- 
pliance and  damages  resalting  therefrom  to  the  vendor. 

He  who  claims  damages  for  the  inexecution  of  a  contract,  rnvst  prove  that  it 
was  actually  entered  into,  in  the  same  manner  and  by  as  high  evidence  as 
if  it  required  a  specific  performance. 

Parole  evidence,  in  a  claim  for  damages  on  faUare  of  the  vendee  to  comply 
with  a  contract  for  real  property,  is  inadmissible  even  as  a  beginiung  of 
proof. 

.The  plaintiff'  sues  the  defendants  for  the  specific  perfor- 
mance of  a  contract,  and  for  damages  in  delaying  to  perform 
it*  He  alleges  the  defendants  contracted  with  him  for  a  lot, 
stone  and  warehouse,  in  the  Dutch  Prairie  in  the  parish  of 
St.  Marj,  for  the  sum  of  one  thousand  eight  hundred  dollars, 
payable  in  three  instalments;  that  he  deKvered,  and  the 
defendants  took  possession  of  the  premises  about  the  12th  of 
March,  1831.  He  states  that  soon  afterwards  he  applied  to 
defendants  for  their  negotiable,  endorsed  notes,  payable  at 
the  several  periods  agreed  on,  and  tendered  them  the  title 
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deeds  to  the  property,  all  which  they  refused.    About  the  Wbstbsit  Du. 
29th  of  July  of  the  same  year,  he  made,  through  his  agent,  a         ' 
similar  proposition  to  receive  their  notes  and  execute  title    pattxrmn 
deeds,  which  was  again  refused.     He  further  states,  that  he   bloss  bt  al. 
has  lost  considerably  by  relinquishing  a  profitable  mercantile 
business  and  selling  his  said  property  to  the  defendants;  and 
also,  by  the  depreciation  of  property,  loss  of  rent,  and  the  use 
of  the  notes  he  was  to  receive  for  said  property.     He  prays 
that  they  be  compelled  to  abide  by,  and  complete  their  con- 
tract according  to  agreement,  and  pay  one  thousand  dollars 
in  damages,  &c. 

The  defendants  plead  a  general  denial.  On  the  trial,  ^^e 
plaintiff,  under  the  decision  of  the  court,  restricted  his  claim 
to  damages  for  the  nonperformance  of  the  contract."  The 
plaintiff  offered  a  letter  from  Dr.  Field,  one  of  the  defendants, 
in  evidence  to  the  jury,  to  support  his  claim  to  damages,  which 
was  objected  to  by  defendants'  counsel,  but  admitted  by  the 
court,  and  a  bill  of  exceptions  taken.  In  the  bill  of  exceptions 
is  the  following  note:  ^The  plaintiff  abandoned  aU  claim  to 
the  specific  execution  of  the  contract,  and  claimed  only  dam- 
ages for  not  carrying  it  into  execution,  and  it  was  admitted 
only  as  evidence  to  prove  his  said  claim  to  damages." 

A  bill  of  exceptions  was  taken  to  the  decision  of  the  court 
allowing  the  plaintiff  to  prove  the  sale  to  the  defendants,  by 
parole  testimony,  ^as  not  being  the  legal  manner  of  proving 
the  transfer  of  real  estate." 

Another  bill  of  exception  was  taken  to  the  opinion  of  the 
court  in  allowing  a  witness  to  be  recalled  to  explain  his  tes- 
timony, after  ai^uments  of  counsel  had  commenced,  and  the 
testimony  first  given,  taken  down  in  writing. 

The  plaintiff  proved,  by  parole  testimony,  the  sale  by  him 
of  the  lot,  store  and  warehouse,  in  Dutch  Prairie,  to  defen- 
dants, and  that  they  occupied  and  did  business,  as  merchants, 
on  the  premises.  He  showed  a  letter  of  attorney  appointing 
T.  E.  Ives  his  agent  to  demand  and  receive  from  defendants 
the  notes  for  the  property,  and  to  tender  them  title  deeds  to 
the  same.    Mr.  Ives's  testimony  showed  that  he  ofiered  to 
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WwTKKirDn.  fiilfil  the  coatmct  on  die  part  o(  the  plaintifi^  which  was 

fjji^    1899. 

^'  refuted  by  defendants.    The  defendants,  after  occupjing 

PATTBiuoff    plaintiff's  propertj  for  some  months,  left  it  and  built  a  store 
BLOf t*]ET  aim  within  twenty-five  yards  of  it    The  price  of  rents  and  pro- 
perty had  fallen  since* 

There  was  a  verdict  and  judgement  for  plaintiff  for  two 
hundred  doUars  in  damages.  After  an  ineffectual  attempt  to 
obtain  a  new  trial,  the  defendant  appealed. 

Bnmmsonj  for  the  plaintiff: 

1.  The  only  question  in  this  case  arises  on  the  admissibility 
of  parole  evidence  to  prove  the  nonperformance  of  a  contract 
for  immovable  property.  The  plaintiffs  having  elected  to 
proceed  on  their  claim  for  damages  had  a  right  to  introduce 
parole  evidence  to  show  the  amount  of  damages  sustained  by 
the  nonperformance  of  the  contract. 

3.  The  defendants  having  obtained  possession  of  the  plain- 
tiff's property  by  fsdse  pretences,  are  pliable  in  damages. 
Parole  evidence  is  always  admissible  to  prove  damages  re- 
sulting from  misconduct  or  the  nonperformance  of  engage^ 
ments  contracted. 

Oarkmdy  for  the  defendants: 

1.  We  contend  that  the  letter  of  Dr.  Fields,  one  of  the 
defendants,  is  inadmissible  evidence  in  diis  cause;  it  cannot 
be  received  as  a  c<Mnmencement  of  proof  in  writing  to  prove 
a  contract  in  relaticm  to  the  sale  and  transfer  of  real  property. 
The  commencement  of  proof  in  writing  is  not  recognised  by 
the  Louisiana  Code.     Old  C  Code^p.  310.  L.  Code,  art.  2255. 

3.  Parole  evidence  is  inadmissible  to  show  that  the  ccmtract 
for  the  lot  and  house  was  actually  made,  or  to  prove  any 
other  fact  relating  to  the  making  of  such  contract,  which 
would  be  allowing  parole  evidence  to  prove  a  contract  for 
the  transfer  of  real  estate,  which  cannot  be  done.  L.  Coden 
2255.     3  Jtfar.JV.  5. 424. 
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3.  The  District  Court  erred  in  permitting  a  witness  to  be  ^^'"g^" 
examined  after  the  ai^ument  of  the  cause  commenced,  wlien  _^ 
his  testimony  had  been  previously  taken  down  by  the  clerk.    '^'"^^ 
a  Pr.  484, 601.                                                                          ■">»»  "^  ^• 

4.  The  defendants  were  not  put  in  default  before  bringing 
suit,  in  the  manner  required  by  law. 

&  They  are  charged  with  a  passive  violation  of  the  con* 
tract,  which  requires  that  they  should  be  put  in  default  before 
a  recovery  can  be  had.  L»  Code^  1937.  6  Mar*  JV.  5.  239. 
3  Lotu  Rep*  97. 

6.  The  mode  pointed  out  by  law  to  put  the  party  in  de- 
&ult,  is  found  in  the  Lou.  Code^  art.  1905—7.  C.  Pr.  410—12. 

7.  When  a  contract  is  to  be  reduced  to  writing,  either 
party  may  retract  before  the  written  agreement  is  signed 
though  possession  of  the  property  is  previously  given.  1  Jtfor. 
JV:&430. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plainti£f^  whQ  in  his  petition  had  claimed  the  specific 
performance  of  a  sate  of  land  and  damages  forits  nonexecution, 
after  the  jury  were  sworn  and  under  the  direction  of  the     Inacontnct 
court,  restricted  his  claim  to  damages  for  the  nonperformance  tion  of  lands 
of  the  contract.    There  was  a  verdict  and  judgement  for  the  ^entaTorflu- 
plaintiff,  and  the  defendants  appealed  after  an  unsuccessful  oreofthe  ven- 

XX         XX       ux-.-  X-:   1  dee  to  comply, 

attempt  to  obtain  a  new  tnal.  parole      evi* 

It  appears  to  us  the  jury  erred.     The  contract  was  for  the  ^^Y>\e  '°*fo 

alienation  of  land,  and  the  plaintiff  did  not  offer  any  written  P>^ve  the  non- 

compliance 

evidence  of  it,  although  it  was  denied  by  the  answer.  His  and  damages 
counsel  has  contended  that  as  damages  only  are  claimed,  and  {^  ^  ^^ 
not  the  performance  of  the  contract,  parole  evidence  is  suf-  v*"**®"^ 
ficient.  Such  a  distinction  cannot  be  admitted.  The  law  claims  dama- 
requires  that  every  contract  for  the  alienation  of  land  be  fiecation  of  a 
reduced  to  writing,  and  forbids  the  admisrion  of  parole  evi-  '^^^^'^^ 
dence  of  it.    There  is,  however,  an  exception  to  it,  but  the  ^^    actually 

entered    into, 

present  case  is  not  within  it.     Lou.  Code,  3355.  in    the  same 

He  who  claims  damages  for  the  inexecution  of  a  contract,  ^"'h?!^"  e^ 

must  prove  that  it  was  actually  entered  into,  in  the  same  ^"^  as  if  it 
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WsmuDif.  maiuier  as  if  it  required  the  specific  perlormanceof  it*    The 
'  introduction  of  pande  evidence  has^  however,  be^i  attempted 

HiNOK't  BEiEi  to  be  claimed,  on  Hbe  ground  of  some  beginning  of  proo£ 
BAKDiiro.  Whatever  may  have  been  the  law  in  regard  to  the  focultj  of 
required  a  spe-  introducing  parole  evidence,  after  oikring  a  beginning  of 
mance.  ^  ^^  proof  in  writing,  our  present  codes  are  absolutely  silent  in 
^  Parote^evi-  ^^  regard;  and  the  former  part  of  our  jurisprudence  must 
claim  for  dam-  share  the  fate  of  the  legal  provisions  existing  befiwe  the  new 

affea,  on  failure        «         i*     i  >  •     « 

of  the  vendee  codes  of  which  tbej  make  no  mention. 

to        comply 
with  a  contract 

for  real   pro-      It  is,  thereiore,  ordered,  adjudged,  and  decreed,  Aat  the 
miMibie  even  judgement  of  the  District  Court  be  annulled,  avoided,  and 
of  proo?"""'^  reversed,  and  that  there  be  judgement  for  the  d^ndants  as 
in  case  of  a  nonsuit,  with  costs  in  both  courts. 


MINOR'S  HEIRS  «».  HARDING. 

APPEAL  PBOM  THS  COVBT  OF  THB  FIFTH  DISTRICT,  THE  JUIMXOF  THE  DISTRICT 

PREaiDIlTG. 


The  decUmtion  of  an  •dmiiMfltrator,  that  he  believes  an  aocoont  to  be  jnst, 
and  his  promise  to  pay  it»  on  its  atteatntion  by  the  judge,  when  he  is  in  lands, 
do  not  bind  the  hair  who  accepts  or  inherits  the  estate. 

Where  parole  evidence  discloses  the  fant  that  the  rate  of  interest  in  a  natnr 
state  is  fixed  by  statote,  the  statute  itself  most  be  produced,  as  the  boat  evi* 
dence  to  piove  the  the  rate  of  interest  in  such  state. 

This  suit  is  instituted  by  the  heirs  and  representatiyeaof  the 
late  Stephen  Minor,  formerly  of  Natchejs,  against  Winthrop 
S.  Harding,  as  the  only  heir  of  Lyman  Hajcding,  deceased,  tor 
tiie  recovery  of  one  thousand  and  seventy-eight  dollars  and 
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ei^ty'ceata,  the  balance  aUeged  to  be  due  on  an  account  for  ^J^'^S"' 
money  loaned  to  L.  Harding  by  8.  Minor,  about  die  year  ' ,, 

I8Ml    They  both  redded  in  Natchez,  in  the  state  of  Missis-  '^°"''  """" 
rippi*    Th6  defendant  k  a  resident  of  the  parish  of  St.  Mar j,     babouo. 
in  this  state.    L.  Harding  died  soon  after  these  loans,  and  in 
1834,  one  William  B.  Griffith  was  appointed  administrator  of 
hifl  estate,  by  the  Orphans'  Court  of  Mississippi.    The  repre- 
sentative of  Minor's  estate  presented  to  the  administrator  of 
Harding,  the  account  of  the  former  against  the  latter,  sworn 
to.     The  administrator  wrote  under  it  that  ^he  believed  it 
correct,  and  would  pay  it  as  soon  as  he  was  in  funds  belonging 
to  the  estate  of  L.  Harding."    The  account  was  also  pre- 
sented to  the  Orphan's  Court,  examined,  and  allowed  by  the 
certificate  of  the  presiding  judge.    In  1836)  Griffith,  the  ad- 
ministrator, died.     In  1837,  the  defendant  attained  the  age 
of  majority,  and  took  possessicm  of  all  his  father's  property, 
both  in  Mississippi  and  Louisiana,  being  the  only  heir.     This 
suit  was  commenced  in  March,  1830. 

The  defendant  pleaded  a  general  denial.  The  plaintiflfs  ex- 
hibited proof  of  their  account.  Parole  evidence  was  oflered  and 
excepted  to,  to  prove  the  rate  of  interest  in  Mississippi.  Judge 
Lewis  deposed  that  it  was  eight  per  centum,  and  fixed  by  the 
statutes  of  that  state.  The  defendant  objected,  requiring  a 
certified  copy  of  the  statute  itself,  as  the  best  evidence. 
There  was  judgement  for  the  plaintiff,  for  one  thousand  and 
8eventy*eight  dollars  and  eighty  cents,  including  interest  at 
eight  per  centum.    The  defendant  appealed. 

Bowen,  for  plaintiffi: 

1.  We  show  by  testimony  in  the  case,  that  the  defendant 
admitted  the  plaintifis'  account  about  the  time  he  came  of  age, 
and  promised  to  settle  it  after  deducting  one  thousand  dollars 
left  him  as  a  legacy  by  plaintiffi'  ancestor. 

2»  By  the  pleadings,  nolliing  is  put  in  issue  but  the  debt 
The  general  issue  puts  in  issue  the  merits  alone,  and  not  any 
collateral  facts  or  circumstances.  See  1 L.  Rip,  383.  Ibid^  111.. 
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WstTBiirDif.      3.  The  eeneral  isBue  admits  residence.     12  Mofiin^  539* 
-T^'  4.  The  admissions  of  the  administrator,  tiiat  the  accotuit 

Miffoa's  HBIR8  ^as  correct,  and  its  haying  been  audited  by  the  proper  ofli- 
H4KBiiro.     cer,  are  evidence  of  its  correctness  against  the  defendant. 

3L.Rep.274.    2  Siarkie an  Ev.  5»-0O. 
5*  The  promise  of  the  defendant,  to  pay  the  debt,  binds  Um. 

It  is  objected,  that  he  was  a  minor  when  he  made  this  promise. 

This  was  an  affirmative  fact  for  him  to  prove,  and  not  to  be 

rendered  barely  probable;  bat  the  weight  of  testimony  is 

against  liim. 

6.  The  ontttprobandi  is  on  him  who  pleads  mincMity.  This 
doctrine  has  been  recognised  by  this  court    3  L.  Rep.  86. 

7.  By  the  common  law,  the  governing  rule  in  Misrissippi, 
interest  is  due  on  all  unliquidated  demands,  such  as  an  ac- 
count stated,  dec.     1  Sdm/n^  JV.  P.  393.     15  Johns.  409. 

8.  As  to  the  question  of  interest,  the  rule  of  evidence,  that 
foreign  laws  must  be  proved  as  facts,  and  that  the  courts  will 
not  judicially  take  notice  of  them,  can  scarcely  be  appKcable 
to  a  law  of  a  sister  state,  of  such  notoriety  as  the  rate  of 
interest. 

BrtnvfMon,  for  the  defendant: 

1.  The  appr6val  of  the  account  by  the  administrator,  and 
his  promise  to  pay  it,  does  not  bind  the  heir.  He  is  not  au- 
thorized to  contract  engagements  against  the  estate  he  repre- 
sents except  within  the  scope  of  his  authority;  nor  can  he 
contract  any  new  debt  nor  admit  the  existence  of  old  ones, 
unless  they  are  supported  by  competent  proof.  His  promise 
may  bind  him  personally,  but  not  the  heirs  and  repre- 
sentatives. 

3.  Neither  the  admission  of  the  debt  by  the  administrator, 
or  by  the  defendant  while  a  minor,  is  any  legal  evidence  of 
that  fact.  Strey,  197,  toard^  ^Confemon^^  no.  1.  PoUu  on  Oi. 
vol.  3,  no.  803;  the  maxim  of  the  civil  law  is,  qui  non  potest 
donare  non  potest  confiHre. 
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3.  It  i8  contended  the  defendant  has  the  affirmatiTe  to  WmMBsDu. 
prove,  when  he  arrived  at  full  age.     I  admit  it,  and  he  has  '- 
done  so.    But  I  return  the  argument.     The  plaintiffi  have  ""or's  hbirs 
the  affirmative  to  prove,  when  the  promise  was  made;  for  if     bardtho. 
time  is  material,  the  plaintiff  is  bound  to  show  it,  in  order  to 

give  efiect  to  the  promise. 

4.  A  witness  has  been  called  to  prove  the  rate  of  interest 
in  Mississippi.  This  testimony  is  to  be  governed  bj  the 
ordinary  rules  of  law;  one  of  which  is,  that  the  best  evidence 
must  be  adduced.  The  witness  states,  that  the  rate  of  in- 
terest is  eight  per  centum,  and  fixed  by  a  statute  of  that  state. 
This  court  has  uniformly  decided,  that  when  it  appeared  that 
the  laws  of  another  state  were  written,  they  should  be  proven 
by  authenticated  copies. 

Bcwen^  in  reply  and  conclusion: 

1.  It  is  said  the  acknowledgement  of  the  administrator 
cannot  bind  the  heir,  because  he  cannot  contract  new  debts. 
But  he  can  ascertain  and  settle  existing  debts  of  the  estate; 
and  is  appointed  as  well  to  pay  the  debts  it  owes,  as  to  collect 
those  due  to  it.  The  positions  of  the  opposite  counsel  would 
compel  every  creditor  of  an  estate  to  commence  suit  for  his 
debt,  even  when  the  legal  representative  was  willing  to  admit 
it.  The  ruinous  consequences  of  burthening  the  succession 
with  numerous  law  suits  and  interminable  costs  are  obvious, 
if  the  course  indicated  were  followed  out. 

3.  The  course  pursued  with  this  debt,  is  the  one  pointed  out 
by  our  Code  ofPracHce^  art.  985. 

3.  The  creditor  of  a  succession  can  only  sue  when  its  legal 
representative  refuses  to  acknowledge  his  claim.  Ibid.  984, 
9oo. 

4.  The  acknowledgement  of  the  debt  by  the  legal  repre- 
sentative of  the  estate,  has  the  same  legal  effects  as  a  judge- 
ment obtained  against  him  by  a  creditor.    Und.  985 — H. 

5.  Such  a  judgement  is  as  binding  against  the  heirs  as  if 
obtained  against  diem*    3  L.  Rep.  274. 
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Wmtbbii  Du,      MijLTDr,  J«.  delivered  the  opmion  of  the  ooiirt. 

Sfl|rt.  1838. 


BUIKMl'l    HUBS 

M. 
■AROUIS. 


Thedeclan- 


The  plaintifis  claim  the  amount  of  an  account  presented 
bj  them  to  the  administrator  of  the  estate  of  the  defendant's 
ancestor,  in  the  state  of  Mississippi,  on  which  the  adminis. 
trator  wrote,  he  believed  it  to  be  just  and  would  pay  it  when 
in  funds;  and  which  was  afterwards  examined,  allowed,  and 
directed  to  be  certified,  by  the  chief  justice  of  the  Orphan's 
Court,  as  appears  hj  a  note  written  by  him  on  the  account. 
It  is  further  shown  the  account  was  presented  to  the  defen- 
dant, in  this  state,  and  he  promised  to  pay  it,  on  a  deduction 
of  one  thousand  dollars,  left  him  by  the  plaintifis'  ancestor* 
There  was  judgement  against  him,  and  he  appealed. 
tion'of'M  "-  ^®  ^^^  clearly  of  opinion  the  belief  of  the  administrator, 
ministntor,  and  his  promise  on  the  attestation  of  the  chief  justice  of  the 
lieves  an  ae-  Orphan's  Court,  do  not  bind  the  heir.  The  chief  justice  did 
just^^uid  hb  ^^^  ^^^^  ^^7  party  or  witnesses,  and  there  was  no  suit  pen- 
promiM  to  pay  Jing  before  him  or  his  court:  and  the  administrator,  though 

It,  on  Its  attes-         ^  '  '  o 

tation  hj  the  he  could  pay  the  debts  of  the  estate,  could  not  create  one 

judge,  when  be  ... 

is  in  fands,  do  against  it 

heir  'who  w^      '^^^  defendant  has  claimed  an  exemption  of  performing  his 

cepto  or  faiher-  promise.  On  an  allegation  of  his  minority  at  the  time  he  made 

it.     On  the  examination  of  the  testimony  in  this  respect,  we 

concur  in  the  opinion  of  the  District  Court,  who  concluded 

the  minority  was  not  satisfactorily  proven. 

Where  pa-      His  counsel  has  objected  to  the  charge  of  interest  in  the 
role  evidence  -r*   .^ 

discloses  the  account.  Evidence  was  given  of  the  legality  of  the  charge 
lite  of  i^terert  ^^  ^^^  ****®  ^^  Mississippi,  by  a  witness  who  deposed  it  was 
te&tSf  b  "rtl!  ^'^^^*  ^7  *  statute.  This  testimony  was  objected  to,  as  the 
tQte,the  statute  statute  ought  to  have  been  produced.  The  objection  ought, 
produced,  as  i^  our  opinion,  to  have  prevailed,  and  the  judgement,  in  this 
denceto  *v*  respect,  is  erroneous,  in  allowing  interest, 
the  rate  of  in-  The  sum  of  one  thousand  dollars  was  properly  deducted  for 
state.  the  legacy,  and  the  plaintiffi  are  entitled  to  the  balance  of 

the  account,  after  deducting  the  interest. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  annulled,  avoided,  and 
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reversed;  tiiat  the  pluntiffi  recover  from  tlie  deilmdant  five  ^^■"fn. 
hundred  and  forty  dollars,  with  coeiB  of  suit  in  the  District 
Court,  thej  paying  costs  in  this. 


■Til's  BBIBS 

va, 

GADS  ET  AL. 


ETIE'S  HEIRS  vb.  CADE  ET  AL. 

APPBAI.  FBOM  TRS  GOVBT  €HP  THE  FIPTB  DIflTlUGY,  THB  JVDOBOrTBB  lETEKTH 

PRBfllPIire. 

The  delivery  of  titles  is  a  legal  pranimption  of  mandate ;  bat  the  presumption 
thus  arising  may  be  repelled  by  proof  that  the  papecs  were  delivered  to  the 
agent  for  another  porpose. 

Since  the  adoption  of  the  Louisiana  Code,  the  presence  of  an  under  tutor  is 
not  required  by  law,  at  the  making  of  an  inventory  of  the  succession 
belonging  to  the  minor  heirs  he  is  appointed  to  represent. 

An  advertisement  of  a  sale  at  thirty  days  notice  wiU  suffice,  if  published  once 
a  week  during  that  time ;  but  if  the  newspaper  is  omitted  to  be  published  a 
week  or  two  during  this  interval,  the  law  does  notrequire  the  advertisement 
to  be  made  anew  or  the  sale  to  stop. 

In  sales  at  ten  or  thirty  days  notice,  it  is  sufficient  if  the  advertisement  be 
placed  on  either  the  court  house  or  chureh  door;  both  is  not  required. 

Porehasers  at  Judicial  sales  cannot  be  affeeted  by  the  mistakes  of  agents  in 
carrying  Into  eiecvtlon  judgements,  at  a  time  not  contemplated  by  their 
principals. 


The  plaintiffi,  as  the  legal  heirs  of  Pierre  Etie,  deceased^ 
sue  Robert  Cade  and  James  T«  White,  for  the  recovery  of  a 
tract  of  land)  twelve  and  a  half  arpens  by  forty,  ^n  each  side 
of  ibe  bayou  YenniUion.    Piene  Etie,  the  ancestor  and 
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WatrsmnDit.  penoD  from  whom  the  plaintiffi  derive  thdr  claim,  died  in 
c=—=ss=  ^^  parish  of  St  Mary,  in  1821,  leaving  this  land  as  a  part  of 
■tib'i  hbim  his  succession.  In  December  of  this  year,  a  family  meeting 
CADSBTAL.  was  hcld,  of  the  heirs  and  legal  representatives  of  the  de- 
ceased, at  which  it  was  determined,  and  accordingly  ordered, 
that  the  whole  of  the  succession  should  be  sold  at  public  auc- 
ti<m,  on  certain  terms  and  credits  specified.  The  land  now 
claimed  was  ordered  to  be  sold,  on  the  petition  o(  £•  Simon^ 
Esq.,  attorney  for  the  plaintifis,  by  the  parish  judge  of 
St.  Mary,  on  the  terms  agreed  on  by  the  family  meeting. 
This  order  was  granted  April  25, 1826.  Mr.  A.  Dumartrait, 
acted  as  agent  of  plaintiffs,  under  a  verbal  authority,  and 
directed  the  parish  judge  of  Lafayette,  where  the  land  was 
situated,  to  sell  it  at  public  auction.  It  was  advertised  in  the 
Attakapas  Gazette  and  at  the  church  door,  in  the  parish  of 
Lafayette,  to  be  sold  on  the  26th  June,  1826,  and  postponed 
to  26th  July  following,  for  want  of  bidders;  the  sale,  again 
postponed  until  January  25th,  1827,  and  being  duly  adver* ' 
tised  each  time,  as  before,  it  was  adjudicated  to  John  Greig, 
for  five  hundred  and  twenty  dollars.  On  the  same  day,  Greig 
conveyed  one  undivided  half  of  the  land  to  B.  C.  Crow.  In 
September,  1828,  Greig  and  Crow  sold  and  conveyed  the 
whole  tract  to  Robert  Cade  and  James  T.  White,  for  five 
thousand  dollars,  payable  in  four  annual  instalments. 

The  petitioners  now  sue  to  recover  back  this  land;  alleging 
the  sale  of  it,  by  the  parish  judge  of  Lafayette,  to  be  made 
without  legal  authority  and  the  forms  prescribed  by  law. 
They  allege,  that  the  petition  presented  by  E.  Simon,  Esq., 
on  which  the  order  to  sell  the  land  was  made,  was  obtained 
without  their  authority,  knowledge,  or  consent;  and  that  A. 
Dumartrait  was  not  their  legal  agent,  or  attorney  in  fact,  to 
sell,  or  in  any  wise  dispose  of  this  land.  They  pray  that  the 
sale,  made  by  the  parish  judge  of  Lafayette,  be  declared  null 
and  void,  and  that  they  be  quieted  in  their  title  to  the  land; 
and  also  for  two  thousand  dollars  in  damages.    . 

The  defendants,  Cade  and  White,  set  up  the  sale  from 
Crow  and.  Greig  to  them,  and  called  the  latter  in  warranty. 
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the  latter  answer,  and  rely  on  the  sale  of  the  par&h  judges  to  ^"^■■Ji?"" 

There  was  judgement,  stating  that  this  property  was  ■*"'■  """• 
originally  vested  in  Pierre  Etie,  deceased,  and  did  not  make  cade  xt  al. 
a  part  of  the  community  between  said  Etie  and  his  wife; 
and  that  ail  the  forms  of  law,  required  to  make  a  good  and 
sufficient  title  in  favor  of  the  purchasers,  have  been  complied 
with*  They  were  decreed  to  be  for  ever  quieted  in  their 
possession;  the  plain tiffi  to  pay  all  costs. 

£•  Simon,  sworn  as  a  witness  for  plaintiffi,  says,  the  petition 
signed  by  him  for  &e  appraisement  and  sale  of  this  tract  of 
land,  in  the  name  of  the  plaintiffi,  was  drawn  by  him  at  the 
request  of  A.  Dumartrait,  who  said  he  was  their  agent.  Wit- 
ness never  had  any  communication  with  plaintiffs  on  the 
subject. 

A.  Dumartrait  sworn,  says,  he  had  no  written  authority 
from  the  plaintiffi,  to  sell  the  land  in  contest,  except  a  letter 
from  <Mie  of  them:  that  he  had  verbal  authority  from  the 
plaintiffi,  to  settle  Pierre  Etie's  succession,  and  had  acted 
as  their  agent  ever  since  1834.  (This  evidence  objected  to.) 
At  the  family  meeting,  ordering  the  sale  of  the  succession, 
N.  Loisel  was  appointed  under  tutor  to  one  of  the  heirs  under 


One  witness  stated  the  land  in  dispute  worth  two  thousand 
dollars  in  May,  1828.  Another  says,  he  would  not  have 
given  five  hundred  dollars  for  it,  about  the  time  of  the  sale. 

A  third  says,  he  knew  a  Mr.  Rice,  who  intended  to  have 
given  one  thousand  dollars  for  it,  but  did  not  reach  the  place 
of  sale  in  time.    The  title  to  the  land  was  clear. 

GarUmd^  for  plaintiffi: 

1«  No  person  or  public  officer  can  sell  and  convey  a  good 
title  to  the  property  of  another,  unless  authorized  by  express 
iaw9  which  must  be  strictly  pursued  and  all  its  formalities 
complied  with ;  especially  as  regards  the  successions  or  property 
of  minors.    If  the  sales  are  otherwise,  they  are  null.    %Whea- 

49 


^ 
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WcmurDii.  i^n,  116|  277.  ^  11  Martdn,  G^.    1  Martin^  Jf.  8.  334,  638. 

,=^^=  9  Martin,  489.     10  JlfeWin,  383. 

BTiB'8  HsiRt       3.  There  is  no  petition,  in  tbis  case,  to  tiie  judge,  reqaetting 

OADK  BT  At.   him  to  call  the  family  council,  or  order  to  do  ao,  at  which 

this  sale  was  ordered.     Old  CL  Code^p.  62,  arU  31. 

3.  The  family  meeting  did  not  first  appoint  an  under  tottv 
to  the  minor  heirs,  previous  to  ordering  the  sale;  and  no 
under  tutor  was  present  at  the  making  the  inventory.  3  Afar- 
HnU  Dig.  138,  §33.  133,  §19.     1  MarHn,  J^T.  S.  463. 

4.  The  order  of  the  parish  judge  of  St.  Maiy,  on  the 
petition  of  E.  Simon,  Esq.,  ordering  the  sale  in  1836,  is  null, 
because  it  was  procured  through  the  agency  of  A.  Dumar- 
trait,  without  the  knowledge  of  the  pbdntifis. 

5.  A.  Dumartrait  acted  under  a  verbal  power  from  soine 
of  the  heirs,  given  generally,  which  was  insufficient  to  ait- 
thorize  the  sale  of  land. 

6.  When  the  mandate  is  given  generally,  it  cmly  confers  a 
power  of  adflunistration.  L.  Code^  3960.  The  power  to  sell 
must  be  express.    Ibid*  3966. 

7.  The  agent  cannot  exceed  the  UndtB  of  Ins  appointment; 
and  under  a  general  power  he  cannot  sell  a  slave*  L.  Cmfe, 
3979.     10  MirHnj  679.    1  JlferUn,  JV*.  5.  344. 

8.  An  agent,  empowered  to  pay  and  receive  die  debts  of  a 
succession,  cannot  accept  or  receive  notices  of  transfer  of 
debts  against  it.    8  Martin^  JV.  S.  313. 

9.  A  power  to  sign  the  constituent's  name,  in  any  trans- 
action the  attorney  may  deem  necessary  for  his  principal, 
does  not  authorize  him  to  endorse  a  note,  and  a  power  to  sell 
does  not  authorize  a  datian  en  payement.  1  Martin^  JV*.  &  608, 
444. 

10.  The  authority  of  an  attorney  may  be  questioned  and 
denied  by  the  parties  whose  names  he  used,  when  his  acts  are 
relied  on  to  make  out  a  chain  of  title,  depriving  them  of  their 
property. 

11.  The  order  of  the  Probate  Court,  made  upon  such 
petition,  may  be  impeached,  and  its  validity  inquired  into, 
when  set  up  as  the  basis  of  title.  C.  P.  99.  3  L.  R^.  137, 
147.    G  P.  608,  610. 
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19»  The  acts  of  neidier  the  agent  or  attorney  haye  been  WBtTBui  Dw. 
ratified  by  the  heirs,  which  is  required  to  be  express,  and         ' 
made  in  the  same  manner  as  the  original  act,  unless  the  prin-  btib^s^hbirs 
dpal  voluntarily  agreed  to  it.    L.  C  3351-2,  3990.  cads  et  al. 

13.  The  inventory  of  this  land,  made  in  Lafayette,  has 
nev^r  been  recorded  in  the  parish  of  St*  Mary,  where  the 
succession  of  Etie  was  opened,  nor  has  any  return  or  evidence 
of  it  been  given.    L^  C.  1103. 

14.  The  sale  was  illegally  made  by  flie  parish  judge  of 
Lafayette;  not  being  advertised  accoiding  to  law.  B Martin^ 
A:S.346.    I^  a  336, 1108. 

Brownton  and  Oram  ai^^ned  on  behalf  of  the  defendants. 

PoRTBK,  J.,  delivered  the  opinion  of  the  court 

The  plaintiffi  state  they  are  owners  of  a  tract  of  land,  of 
which  the  defendants  are  illegally  in  possession;  that  the 
land  was  sold  by  the  judge  of  probates  of  the  parish  of  La- 
layette,  under  an  order  of  the  Court  of  Probates,  of  St  Mary 
parish.  That  the  petition  on  which  tins  order  was  obtained, 
was  filed  without  Ihe  knowledge  or  authority  of  the  petitioners, 
and  is  not  binding  on  them.  They  also  pray  (at  possesdon 
of  the  premises,  and  to  be  quieted  in  their  title. 

The  defendants  pleaded  the  general  issue,  and  averred  they 
purchased  from  certain  persons,  viz:  B.  C.  Crow  and  J.  Greig; 
and  prayed  they  might  be  cited  in  warranty. 

Crow  answered,  by  denying  any  title  in  the  plaintiffi,  and 
alleging  that  he  purchased  from  Greig.  Greig  admitted  he 
had  sold  the  land  to  the  persons  calling  him  in  wairanty; 
and  averred  that  he  had  bought  it  at  a  sale  by  public  auction, 
in  the  parish  of  Lafayette,  on  the  25th  January,  1837;  that 
the  sale  took  place  in  virtue  of  an  order  of  the  Court  of  Pro- 
bateaof  the  parish  of  St  Mary;  that  it  was  conformable  to 
law,  and  that  he  purchased  in  good  faith,  and  not  with  any 
view  to  defraud  the  petitioners. 
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WKtTKM  Dm.      On  these  issues  the  parties  went  to  trial  in  the  court  below* 
1-  There  was  judgement  for  the  defendants,  and  the  plaintifi 
ETw's  HEIRS  appealed. 

CAOB  BT  AL.  The  salo  appears  to  have  been  fiurly  conducted,  and  there 
is  no  allegation  of  fraud,  or  intention  to  injure  the  petitioners, 
either  in  the  persons  who  procured  the  order  of  the  Court  of 
Probates,  the  judge  who  sold,  or  the  defisndants  who  pur- 
chased the  premises.  But  the  land,  since  the  time  of  sale, 
has  greatly  risen  in  value;  and  the  plaintiffi  allege,  that  the 
alienation  took  place  widiout  any  authority  from  them,  and 
contrary  to  the  forms  of  law  in  such  cases  provided* 

So  far  back  as  the  year  1833,  a  family  meeting  took  place, 
before  the  judge  of  St  Mary,  and  which  advised  a  sale  of  all 
the  property,  real  and  personal,  of  which  the  ancestor  of  the 
plaintifls  died  possessed.  Under  this  advice,  tiie  judge 
ordered  the  sale ;  but  after  several  attempts,  the  tract  now  in 
dispute  could  not  be  disposed  of,  for  want  of  bidders;  and  it 
remained  the  property  of  the  succession  up  to  the  year  1836. 

In  that  year,  a  petition  was  presented  to  die  judge  of  St. 
Mary,  signed  by  E.  Simon,  Esq.,  a  duly  licensed  attorney  of 
the  courts  of  this  state.  The  petition  is  in  the  name  of  the 
heirs  who  are  now  plaintiflb.  It  refers  to  the  previous 
deliberations  of  the  family;  states  the  property  had  not  been 
yet  sold,  and  that  a  sale  is  necessary  to  pay  the  debts.  It 
asks  the  judge  for  an  order  for  a  new  appraisement  and  sale 
of  the  property.  Both  were  given  by  the  judge,  according 
to  the  prayer  of  the  petition,  and  under  this  order  the  sale 
now  attacked  took  place. 

Evidence  was  offered  in  the  court  below,  to  show  that  the 
attorney  had  been  employed  by  an  agent  who  was  ap{>ointed 
with  a  general  authority,  but  was  not  empowered  to  sell  tiie 
property  belonging  to  the  estate;  and  the  heirs  knew  nothing 
of  the  proceeding.  This  evidence  was  rejected,  as  contra- 
dicting the  record,  and  several  questions,  in  relation  to  die 
power  of  attorneys  at  law,  and  the  eflfect  of  their  acts  in 
binding  the  persons  they  profess  to  represent  in  courts  of 
justice,  have  been  fully  and  earnestly  argued.    We  find  it 
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unnecessary  to  decide  them*    The  evidence  comes  up  in  the  WKsrsmDn. 

record  subject  to  exceptions,  and  it  convinces  us  the  heirs  had  L. 

a  knowledge  of  the  proceedings  by  which  the  agent  sought  ■'^i^'*  ■»"' 

to  procure  a  judicial  sale  of  the  land.    In  the  first  cause  be-   cade  xt  ai.. 

tween  the  parties,  in  relation  to  the  matter  now  under  litigation, 

which  terminated  by  a  nonsuit  (the  record  of  which  is  made 

evidence  in  this  case),  the  agent,  who  was  called  as  witness  by 

the  plaintiffs,  swore  that  he  communicated  the  fact  of  the 

failure  to  sell,  in  the  two  first  exposures,  to  the  heirs.    On  the 

trial  in  this  case,  he  deposed  he  communicated  the  feet  to  the 

mother  and  one  of  them.     The  property  was  advertised  eight 

or  nine  times,  in  a  newspaper  published  in  the  county  they 

Kved  in;  and  more  than  all, it  appears  the  title  papers  for  the 

land  were  placed  in  his  hands,  and  by  him  forwarded  to  the 

purchaser. 

Poihier  states  it  to  be  a  legal  presumption  that  a  delivery  Tbe  delWeiy 
of  titles  is  a  mandate.  This  presumption,  indeed,  may  be  ^i  prewimp^ 
destroyed  by  proof^  if  the  papers  were  deKvered  to  the  agent  ^^" .  ^^  "J?** 
for  another  purpose.  But  no  such  proof  is  offered  here.  It  presnmption 
may  be  true,  that  courts  of  justice  can  examine  into  the  m^berepeiC 
authority  of  attorneys  at  law;  and  it  is  possible  the  judges  AatAepSJ!^ 
ment  rendered  where  they  were  not  properly  empowered,  ^^^  deliver- 

ed  to  tbe  ftcent 

may  be  set  aside.    But  it  is  obvious  to  what  consequences  for     another 

such  a  doctrine  might  lead.     And  how  strict  and  lull  the  P^^P^^* 

power  should  be,  which  would  authorize  a  sentence  of  nullity 

on  this  ground.    The  communications  between  client  and 

counsel  are  generally  private.    There  is  not  one  case  in  ten 

where  the  attorney  is  empowered  in  writing.    Third  parties 

are  entire  strangers  to  the  circumstances  which  led  to,  or     ^^^^  ^^^  &- 

accompanied  his  engagement;  and  such  evidence  as  was  Loaisiana 

given  here  is  as  satisfactory  as  could  be  expected.    Path,  an  sence  ofanun- 

06.849.  dertatorisnot 

required      by 

It  is  next  objected,  the  inventory  was  not  regularly  made,  l«w  at  the  ma- 
ss the  under  tutor  did  not  assist  at  it.  By  the  329th  article  ventoryof  t£ 
of  the  Louisiana  Code,  his  presence  is  not  necessary.  But  it  p»«c««*<>"  ^ 
is  contended  the  54th  article  of  the  old  Code,  paire  6&  was  minor  heirs  he 

7  r~o       ^  Is  appointed  td 

still  in  force,  and  unrepealed  at  the  time  the  inventory  was  npiMent. 


i 
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^^«^n-  made.    The  French  text  of  tibat  article'  did  not  require  the 

'  presence  of  the  under  tutor;  the  English  did.    The  new 

mrtK^sMMMMM  Code  adopted  the  former.    We  think  this  was  special  legis- 

CADS  ET  AL.    lation  on  this  matter,  wliich,  according  to  the  3531  article  of 

the  Loniriana  Code,  repealed  the  provisions  in  the  English 

text  of  article  54,  of  the  old  Code. 

Another  informality  is  urged.    The  property,  it  is  said,  was 

not  advertised  regularly  in  the  newspaper.    If  it  were  not 

it  is  very  questionable  whether  the  major  heirs  can  take  a4. 

vantage  of  this  neglect  of  their  agents.    But  we  think  it  was 

legally  advertised.   By  the  1110  article  of  the  Code  of  Lou- 

meatoPIu^  isiana^it  is  sufficient  if  the  advertisement  in  sales  at  ten  days, 

at  tiiir^  days  be  published  as  oAen  as  the  gazette  appears  during  diat  time. 

fice,    if  pab-  In  those  cases  where  thirty  days  notice  is  required,  it  is  true 

week  ^during  ^^  ^  Stated,  it  will  suffice  if  they  are  published  once  a  week 

^th  ^^^  ^^  during  that  time;  but  where  the  argument  carUrario  iemeu  is 

per  uk  omitted  drawn  from  this  provii&on,  and  it  is  attempted  to  show  sales 

ed  a  week  or  &^  i^uU,  if  not  advertised  once  a  week  during  that  period,  it 

toie^^  tfa!?  must  be  received  without  at  least  the  limitation  of  a  gaxette 

law  does  not  beiuff  published  each  week  in  the  mtonth.    Here  there  was  an 

require  the  ad-  °' 

vertisement  to  interval  of  one  week,  in  which  the  newspaper  was  not 
or  the  lalo  to  printed;  consequently,  the  advertisement  could  not  be 
^^'  inserted.     We  know  of  no  law  which  requires  the  Parish 

Judge  to  stop  proceedings  on  that  account;  commence  adver- 
tising anew,  and  expose  himself  to  the  same  contingencies 
&e  second  time*  The  law  requires  what  is  practicable,  to 
advertise  if  there  be  a  paper  printed,  in  which  the  notice  can 
be  inserted;  and, in  our  judgement,  it  requires  nothing  more. 
The  objection  as  to  the  want  of  placing  the  advertisement 
on  both  church  and  court-house  doors,  is  removed  by  ilie 
1 108th  article  of  the  Louidana  Code,  which  makes  it  sufficient 

In    maI^m    Aft 

ten  or  thirty  to  affix  them  on  either.  The  law  being  passed  since  the 
uTraffic^n^'  if  adoption  of  the  constitution,  the  EngUsh  text  must  control  the 

the  advertisi^  French. 

mentoe  placed  .__ 

on  either  the  it  was  contended  Ihe  Parish  Judge,  acting  as  auctioneer, 
^orcb^Xor;  P^^  ^P  ^^  property  for  sale,  when  he  was  not  authorized  to 
both  &»  not  re-  j^  ^  y^y  ^^  plainti£&  or  their  agents ;  \ie  had  twice  announced 
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it  by  the  order  of  Ae  latter,  and  no  poritive  orders  counter-  Wwt«»wDi«. 
manding  a  farther  ezpostire,  were  given  to  him.    But  it  is         ' 
our  opinion,  that   purchasers  at  judicial  sales,  cannot  be    ktm^s  burs 
effected^by  the  mistakes  which  agents  may  make  in  ordering    cadb  bt  al. 
judgements  to  be  carried  into  execution  at  a  time  not  contem-  j  JdtekT^i!]!]^ 
plated  by  their  principals.  ^^^  ^  ^- 

In  the  petition,  it  is  stated  one  of  the  heirs  was  a  minor  at  mistakes  of  a- 
the  time  of  the  sale,  and  it  is  necessary  to  examine  the  legality  ^g  iotoeMcu- 
of  the  proceedings  in  reference  to  him.  The  petition  to  the  ^^"t,  J."^£*^ 
Judge  of  Probates,  for  the  order  to  sell  the  property,  refers  to  not  contem- 
the  deliberations  of  the  family  meeting,  as  authorizing  such  prineipds. 
an  order.  They  are  attacked  principally  on  the  ground,  that 
they  were  not  preceded  by  a  petition,  to  call  the  meeting. 
Whether  this  be  such  an  irregularity  as  would  annul  flie 
proceeding,  we  need  not  inquire;  for  all  the  parties  signed 
the  deUberations,  and  showed  they  sanctioned  and  approved 
of  the  meeting;  the  widow  appeared  as  representatiYe  of 
the  minors,  and  signed  it;  and  the  heirs  of  age,  affixed  dieir 
names  to  it.  We  do  not  see  the  force  of  the  objection  made 
in  relation  to  the  tutor;  he  sig^  tiie  proceedings  in  that 
character,  and  we  must  presume,  have  acted  as  such,  as  tiiere 
were  a  sufficient  number  of  Mends  and  relations  independent 
of  him,  to  form  the  meeting;  his  appointment  is  evidenced  by 
an  act  made  the  same  day,  and  posterior  to  the  advice  of  the 
family  meeting.  But  the  appointment  was  reduced  to 
writing  and  recorded  subsequently,  it  Aimishes  no  reason 
to  assume,  that  it  was  not  made  earlier  in  the  day;  more 
particularly  when  we  see  die  tutor  previously  signed  the 
deUberations  as  such.  These  proceedings,  we  think,  formed 
a  proper  basis  for  tibe  petition  subsequently  addressed  to  the 
judge  of  probates,  to  order  a  sale  of  the  property,  for  the  pay* 
ment  of  the  debts  due  by  the  succession;  and  it  is  clearly 
proved,  the  tutrix  of  tibe  minor  knew  of  the  petition  filed  by 
the  attorney  at  law  for  this  purpose,  and  sanctioned  it. 
Moreani^B  Dig.  vol.  2,  p.  88,  ^. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  affirmed,  with  costs. 
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Wbstbui  Dn. 


STOUTE  M.  VOORfflES  ET  AL. 


STOUTS 

TOOBHUS        ATT^AL  WWOU  THB  COUBT  OF  THX  FIFTH  JVDIGIAI.  DUTUGT,  TVS  JUIHIX  OF  THE 
ST  AL.  SUTH  PBE8ID1NO. 

The  articles  2588— 90,  of  the  Louisiana  Code,  relate  to  sales  by  auction,  both 
voluntary  and  forced,  and  not  to  sheriff's  sales;  and  the  articles  2588-9,  are 

particularly  applicable  to  voluntary  sales. 

The  articles  690 — 95,  of  the  Code  of  Practice,  relate  to  sheriffs'  sales,  which 
transfer  to  the  purchaser  all  the  rights  of  the  party  to  the  property  in  whose 
hands  it  is  seised.  The  sheriff  is  allowed  three  days  to  make  out  an  act  of 
sale  in  form,  but  is  not  bound  to  do  so,  until  the  purchaser  complies  with 
the  terms  of  sale. 

8o  if  a  sale  is  made  for  cash,  and  the  highest  bidder  to  whom  it  u  bid  off,  falls 
to  make  immediate  payment,  the  dieriff  may  set  up  the  property  and  sell  it 
anew,  without  re-advertinng,  and  after  the  hours  of  sale  have  elapsed 

There  if  no  positive  mnnic^Ml  regalaHon  or  principle  of  law,  forbidding  s«rr* 
eral  persons  at  a  sheriff's  sale  from  combining  together,  and  agreeing  for 
the  bid  of  one,  to  be  taken  for  all  of  them,  to  prevent  competition  in  bids. 

The  plaintiff  in  this  case,  hcul  become  the  purchaser  of  a 
tract  of  land  in  July,  1830,  sold  at  sheriff^s  sale,  for  which  he 
executed  a  twelve  months  bond,  with  security*  In  1831,  an 
execution  issued  on  this  bond,  was  levied  on  this  tract  of  land, 
which  was  advertised  to  be  sold  for  cash  at  the  court  house 
door  in  Vermillionville,  the  25th  of  August,  1831,  between 
the  hours  of  ten  and  three  o'clock  in  the  afternoon.  The 
plaintiff,  with  the  defendant  and  several  other  persons,  bid 
against  each  other,  when  about  fifteen  minutes  past  three 
o'clock,  it  was  adjudged  to  the  plaintiff  as  the  last  and  hi^- 
est  bidder,  for  five  hundred  and  ninety-five  dollars.  The 
sheriff  inunediately  demanded  of  the  plaintiff  the  price  of  his 
bid,  who  informed  him  he  would  be  ready  to  pay  the  money 
next  morning,  and  receive  a  title.      The  sheriff  refiised  to 
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wait;  the  plaintiff  then  offered  to  give  securitj  to  furnish  the  WmjebkDm. 
money  in  the  morning;  but  the  sheriff  immediately  put  up  ■£ 

the  land  at  pubhc  sale,  against  the  will  of  plaintiff,  after  the      '^JJ" 
hour  stated  in  the  advertisement  had  elapsed,  when  the     voorhiss 

XT  All 

defendant  and  the  other  bidders  combined  together,  and 
agreed  that  one  should  bid  for  all  of  them.  The  land  was 
adjudged  the  second  time  to  the  defendant  Yoorhies,  and  his 
associates,  for  the  sum  of  one  hundred  and  ten  dollars*  The 
plaintiff  alleges  the  land  became  his  by  his  bid,  and  that  he 
had  a  right  to  twenty-four  hours  in  which  to  make  payment; 
and  that  he  was  ready  to  comply,  and  never  refused  to  comply 
with  his  bid  and  the  terms  of  sale;  and  that  the  adjudication 
to  the  defendants  is  null  and  void:  1.  Because  the  sheriff 
omitted  to  re-advertise  the  land.  2.  Because  he  refused  a 
reasonable  time  to  the  plaintiff  to  make  payment  and 
rejected  his  bid  illegally.  3.  Because  the  hours  mentioned 
in  the  advertisement,  limiting  the  time  of  sale,  had  expired 
before  it  was  again  offered.  4.  Because  of  an  illegal  and 
fraudulent  conspiracy  between  Yoorhies  and  his  associates, 
by  combining  together  to  prevent  the  land  from  bringing  its 
real  value,  and  also  to  prevent  competition  among  bidders, 
&c. 

The  plaintiff  prays  that  the  sale  to  defendants  be  annulled, 
and  declared  of  no  efiect. 

There  were  separate  answers  by  some  of  the  persons 
charged  as  defendants,  denying  they  had  any  interest  in  the 
purchase.  C.  Yoorhies,  J.  J.  Neveu,  J.  Casteneau,  and 
Andr^  Martin,  pleaded  a  general  denial,  and  that  they  were 
guilty  of  no  fraud  or  collusion,  but  that  the  sheriff's  sale  to 
them  was  legal  and  valid;  and  they  prayed  that  it  be 
confirmed,  &c. 

There  was  judgement  for  the  defendants,  quieting  them  in 
their  title  to  the  property  purchased. 

The  plaintiff  appealed. 

It  was  proved  that  the  property  was  put  up  immediately 
and  resold,  after  the  hour  in  the  advertisement  had  expired; 
that  the  defendants  were  engaged  in  the  purchase,  but  had 

50 
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^■^T*^'*-  arranged  it,  m  (faat  only  one  of  them  was  to  bid.  It  was  also 
:  shown  by  the  plttntiflr,  that  he  could  ha^To  raised  the  money 
to  pay  for  hifl  bid  the  next  day,  and  hare  giren  good  secnrity 
TooRHus  in  the  meaBtime,  until  the  money  was  paid.  The  land  boM 
and  pnrcfaaied  by  defendants,  was  estimated  by  witnesses 
to  be  wordi  from  two  thousand  to  two  thousand  five  hundred 
dollars. 

Garland^  for  plaintiff,  contended: 

1.  That  the  second  adjudication  is  null,  because  the  first 
adjudication  to  the  plaintiff  vested  a  title  in  him,  which  caaiiat 
be  divested  but  by  certain  legal  formalities.  C  P.  600-85^ 
La.  Code,  2586. 

3.  Because  the  plaintiff  was  entitled  to  retain  the  juice^ 
until  the  sheriff  made  a  deed;  who  had  no  right  to  off^  tbe 
land  anew,  until  he  had  made  a  tender  of  the  deed,  for  wfaidi 
three  days,  or  twenty-four  hours  at  least,  are  allowed*  La. 
CWc^2588,C.P.691. 

3.  Because  the  sheriff  failed  to  re-advertise  the  property 
on  the  second  sale,  and  refused  to  wait  any  time  for  tbe  first 
purchaser  to  pay  the  money,  though  he  was  informed  he  had 
it.    La.  Chde,  2589. 

4.  Because  tbe  sheriff  offered  the  land  for  sale  the  second 
time,  after  the  hour  had  elapsed  within  which  it  was  adver- 
tised to  be  sold,  and  it  was  not  advertised  at  all  <m  the  church 
door,  as  required  by  law.     C.  P.  667-8, 677. 

5.  Because  c^an  illegal  conspiracy  among  the  defendants, 
to  defraud  the  plaintiff,  and  purchase  his  property  at  a  great 
sacrifice.  2M.  JV.  S.  70, 46.  1  Craper,385.  6Dyfn.amdEaU. 
299, 6  Johns.  194,8  do.  444. 

Mathbws,  J.,  delivered  the  opinion  of  the  court. 

In  this  case,  the  plaintiff  prays  to  have  an  abjudication  and 
sale  of  his  property,  made  by  the  sheriff  of  the  parish  of 
Lttfeyette,  annulled,  in  consequence  of  informalities  in  the 
acyudication,  and  of  an  unjust  and  fraudulent  combination 
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betvreen  the  bidden,  the  preseat  defendants,  to  obtain  the  ^■^■?2£^- 
property  sold  for  a  price  fitr  below  its  real  value.    Judge-  ^ 

ment  was  rendered  in  favor  of  the  defendants  in  the  court       stoute 
below,  from  which  the  plaintiff  appealed.  yooRHies 

The  principal  ground  of  informalitj  in  the  conduct  of  the 
officer,  relied  <hi  for  a  rescission  of  the  sale,  aa  it  appears  by 
the  evidence  of  the  case,  is  the  adjudication  of  the  property 
after  the  time  prescribed  hj  the  advertisement.  It  was  adver. 
tised  to  be  sold  between  the  hours  of  ten  o'clock  in  the  fore- 
noon and  two  in  the  afternoon,  of  the  35th  of  August,  1831. 
It  appears  by  the  evidence  of  the  sheriff,  that  he  delayed 
ofiering  the  property  for  sale  until  after  one  o'clock,  at  the 
request  of  the  plaintiff,  who  bid  for  it  to  tiie  amount  of  five 
hundred  and  ninety-five  dollars,  and  being  at  that  price  the 
last  and  highest  bidder,  it  was  struck  off  to  him ;  but  he  failing 
to  pay  this  sum  by  him  bid,  the  officer  about  three  o'clock  or 
some  time  after,  again  put  the  property  up  for  sale,  and  at 
this  time,  it  was  adjudged  to  Voorhie8,one  of  the  defendants, 
as  the  highest  bidder,  and  was  afterwards  conveyed  by  the 
dieiiff  to  him  and  several  other  of  the  defendants. 

From  these  facts,  the  question  arises,  whether  the  sale  vras 
not  illegal,  as  not  having  been  made  in  the  manner  prescribed 
by  law,  and  contrary  to  the  notice  publicly  given.  It  is  • 
proper,  however,  to  settle  a  previous  question,  raised  by  the 
plaintiff's  counsel,  relating  to  the  right  acquired  by  the  bid 
of  the  former  purchaser,  although  he  did  not  immediately 
comply  with  the  condition  of  the  sale,  which  was  for  cash.         The  artielei 

In  support  of  this  right,  reliance  is  had  on  the  articles  of  the  LoabluiA 
the  Code  of  PracHce^  690^95;  and  on  the  articles  of  the  Code,relat©  to 

•^  '  '  sales  by  auc* 

Louiiiana  Code.  3588 — ^90.    The  provisions  of  the  Louisiana  Uon,  both  to- 

luntmy      and 

Code,  relate  to  sales  by  auction,  both  to  voluntary  and  forced  forced,and  not 
sales;  but  we  are  of  opinion  that  the  article  3589,  is  particu-  ^^^  and"£e 
larly  applicable  to  voluntary  sales,  as  is  also  the  preceding  articles  35^— 

article.  larly    afmlica- 

The  Code  of  Practice  relates  to  sheriffi  sales,  and  accord-  5J*.S«i    "**' 
ing  to  the  articles  cited,  an  adjudication  has  the  effect  of  ^^Q^^i^fl^ 
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*^*72<5'*'  transferring  to  the  parchaser  all  the  rights  of  the  party  to 
=====  whose  hands  the  property  was  seized;  and  the  sheriff  is 
STODTK  allowed  three  days,  within  which  he  must  make  an  act  of  sale 
TooRHiss  in  fonju^  fjjjg  transfer  of  rights,  does  not,  in  our  opinion, 
Code  of  Pmc-  take  place;  and,  consequently,  the  officer  is  not  bound  to 
sherijb^  Miet!  perfect  the  sale  by  an  act  translative  of  them  to  the  purchaser, 
to*"tt^S;^l-  unless  the  latter  has  complied  with  the  conditions  of  such 
^  "^^  ^  sale.  The  condition  of  the  adjudication  in  the  present 
party  to  the  instance,  was,  that  the  purchaser  should  pay  cash;  this  he 
wbDM^ds H  was  unable  to  do,  and  the  sheriff  was  authorized  to  expose 
sheriff*^ia'^al*  ^^  property  to  sale  anew,  and  adjudge  it  to  another  person, 
lowed      three  Code  ofPr.  689. 

ont  an  act  of  The  authority  of  the  <^cer  thus  to  proceed,  is  not  in  any 
buf  'b  '""^t  ^^^^^^  controled  by  the  article  2589  of  the  Louisiana  Code; 
boand  to  do  io  that  article  applying  more  particularly  to  voluntary  sales. 

until  the  pnr-  ^      % 

chaser  com-  We  must  now  examine  the  alleged  illegality  of  sale,  as 
ferms  of  sale.^  having  been  made  after  the  hour  announced  by  the  adver- 
18  ^^e  "for  twe^nent.  Whether  a  sheriff  would  be  authorized  to  expose 
h^i'  *  KMH**  pr^^P^riy  seized,  for  sale  anew,  in  consequence  of  the  n«i- 
to  whom  it  is  Compliance  of  a  bidder  (not  the  defendant  in  execution)  with 
m^e^immeJ^  ^^  conditions  of  the  sale  after  the  expiration  of  the  hours  of 
tb*  iP'^ff'*"*'  ^®»  ^^  need  not  inquire  in  the  present  case.  All  the  delay 
set  ap  the  pro-  in  the  adjudication,  was  occasioned  by  the  conduct  of  the 
S^smew^  wMi-  pl^i^^9  ^^d  he  ought  not  to  be  allowed  to  profit  by  his  own 
^mr'wd  ^i^r  ™8conduct,  to  the  prejudice  of  a  fair  and  bonafde  purchaser, 
the  hours   of  It  is  shown  by  evidence,  that  the  officer  postponed  cryine:  the 

sale  have  elap.  ;  ^,,^,  . 

sed.  property  at  the  request  of  the  defendant  in  execution,  until 

positive  muni-  ^  '^^®  period  of  the  time  as  advertised,  and  when  struck  off 
cipal    re^a-  to  him,  he  failed  to  comply  with  the  conditions  of  the  adjudi- 

tion  or  pnnci-        .  ^r  »        /.  i.  «. 

pie  of  law,  for-  cation.  We  are,  therefore,  of  opinion,  that  the  sheriff  was 
ai  penlonTat  a  authorized  immediately  to  proceed  to  adjudicate  the  property 
sheriiPs    sale,  seized,  to  any  other  person. 

from  combm-  >  ^  r 

ing  together,  As  to  the  want  of  honesty  in  the  conduct  of  the  persons  to 
for  thebid^f  whom  the  adjudication  was  made,  it  is  not  shown  that  they 
fwaUof^m  ^^^  ^  violation  of  any  positive  municipal  regulation;  and 
to      prevent  the  morality  or  immorality  of  their  proceedings,  is  involved 

competition  in 
bids. 
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in  so  much  doubt^  as  not  to  form  a  proper  basis  for  a  decree  WbstnwDis. 
annulling  the  sale.  ' 


It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  affirmed,  with  costs. 


EASTIN  vs,  DUGAT. 

APrSAL  FROM  THK  COVRT  OV  THE  FIFTH  DISTRICT,  THE  JUDGE  OF  THE  SETEffTH 

PRESIDING. 

Amendments  are  admissible  at  Bay  stage  of  the  case  previous  to  trial,  and  will 
always  be  admitted  when  they  promote  justice. 

After  the  defendant  has  answered,  if  he  becomes  the  owner  of  the  claims  on 
which  suit  is  pending  against  him,  he  may  amend  his  answer  and  plead  con- 
fusion of  claims;  and  if  he  had  pleaded  any  other  matter  inconsistent  with 
the  general  issue,  it  would  have  been  a  waiver  of  that  plea  only. 

But  if  the  defendant  omits  to  plead  confusion  and  lets  judgement  go,  the  doc- 
trine of  re$  judiaUa  does  not  apply.  He  does  not  thereby  lose  the  benefit 
of  a  defence  by  not  profiting  by  it  in  time. 

The  defendant  has  two  remedies,  either  to  plead  confusion  of  claims  and  pre 
vent  judgement,  or  if  the  plaintiff  proceeds  to  judgement  and  sues  out  exe- 
cution, it  may  be  perpetually  enjoined. 

An  injunction  will  not  be  dissolved  when  the  facts  of  the  case  show  that  on  its 
dissolution  the  party  will  immediately  be  entitled  to  another  on  an  applica- 
tion in  another  form. 

This  suit  commenced  bynilijunction.  Dugat,  the  present 
defendant,  instituted  suit,  and  in  May,  1831,  recovered  judge- 
ment against  Eastin  for  three  hundred  and  fifty  dollars  and 
costs.    But  during  the  pendency  of  this  suit,  P.  Wartelle  &c. 


EASTIN 

VS. 
DUGAT 


M     1« 
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WkstbuDo.  obtained  a  judgement  ngainrt  Dugat  for  doUan,  le^ed 

'        -  execution  on  the  suit  of  Dugat  against  Eastin^  and  on  the  33d 

I 

KASTw  ^f  November,  1830,  all  the  right  and  interest  of  Dugat  in 
iMMiAT.  said  suit  was  sold  bj  the  sheriff  and  adjudicated  to  T.  J. 
Mayfield,  for  dxty-tiro  doUars.  On  the  second  of  May,  1831, 
Majfield  assigned  and  transferred  it  to  H.  Eastin,  who  wa& 
the  defendant.  Eastin  now  claimed  to  be  the  owner  of  the 
suit  against  himself,  and  let  judgement  go.  Dugat  sued  out 
his  execution,  and  Eastin  enjoined  it,  on  the  ground  that  the 
judgement  on  which  it  issued  was  extinguished  by  confusion, 
he  being  both  debtor  and  creditor. 

The  defendant  in  injunction  filed  his  peremptory  exception, 
refttung  to  answer  to  the  merits.  He  states  that  adnnttlng 
the  allegations  to  be  true,  they  cure  insufficient  in  law  to 
sustain  the  injunction.  That  the  claim  to  the  suit  transferred 
to  Eastin  by  Mayfield  ought  to  have  been  pleaded  in  the 
suit  while  it  was  pending,  and  before  judgement.  And  not 
having  set  it  up  in  defence  on  the  trial,  he  cannot  now  avwl 
himself  of  it  by  injunction.  That  judgement  having  gene 
against  him,  it  is  res  judicatoi  and  cannot  be  inquired  into  in 
this  way.  He  prays  for  a  dissolution  of  the  injunction,  with 
interest,  costs,  and  damages. 

The  District  Court  gave  judgement  dissolving  the  injunction 
with  ten  per  centum  interest,  and  twenty  per  centum  damages 
and  costs.    The  plaintiff  in  injunction  appealed. 

Stmon,  for  plaintiffl 

Garland^  for  the  defendant: 

1.  The  injunction  cannot  be  maintained,  because  at  the 
tirte^oftl^Mal  in  the  court  below,  the  plaintiff  in  injunction 
k  fasu^464)^^^^n  showing,  all  the  means  of  defence  fliat  he 
'  ,now  claimsT^^Sa  might  have  pleaded  them  in  the  original 
stdt'^g^n^.tdmfand  prevented  judgement;  but  not  having 
done  BO,  he  ^nnsot  now  make  them  the  ground  to  sustain  an 
ifilfifetffi^jjfif  ^.1  Mar.  JV.  5.  71.    8  Ibid.  513. 

v;-  — — ^"^ 
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2.  The  defendant  molt,  in  lit  answer,  set  forth  all  bis  WMT«wiDa. 
grounds  and  means  of  defence,  omerwise  he  cannot  avail  mammssaa^m^ 
himself  of  them  after  judgement    a /V.  327.  ■^*« 

3a  The  damages  awarded  on  the  dissolution  of  die  in-  iwaAT. 
junction  are  not  only  authorized,  but  required  hj  law.  It  is 
expressly  proTided,  that  in  dfasolving  an  injunction  the  couit 
shall  decree  ten  per  centum  per  annum  interest  on  the  judge- 
ment enjoined,  until  paid,  and  twenty  per  centum  damages, 
with  more  if  claimed  and  proved.  See  AcUof  1831, /i.  102,$  3. 

Martin,  J.  tlelivered  the  opinion  of  the  court. 

The  petitioner  states,  that  during  the  pendency  of  a  suit 
brought  by  Dugat  against  Eastin,  a  judgement  creditor  of 
the  former,  had  his  claim  against  Eastin,  which  was  the  object 
of  the  suit,  sold  under  k  fieri  faeiat^  and  it  was  purchased  by 
Mayfield,  who  sold  it  to  Eastin.  On  the  second  of  May  last, 
end  OB  the  fourth  of  the  same  raontti,  Eastin  not  having 
pleaded  this  purchase,  Dugat  recovered  judgement  against 
him,  and  soon  after  sued  out  an  execution.  On  this,  Eastin 
procured  an  injunction,  alleging  that  the  claim  of  Dugat,  on 
which  judgement  had  been  obtained,  had  been  extinguished 
by  confusion,  Eastin,  who  was  the  debtor,  having  since  the 
purchase  become  the  creditor  of  it.  Dugat  obtained  the  dis- 
solution of  the  injunction,  and  Eastin  appealed. 

The  appellee  has  contended,  Jhat  the  injunction  was  im- 
properly dissolved,  as  at  the  time  of  the  trial  of  the  suit  in 
which  he  obtained  the  judgement,  the  appellant  was,  fiom 
Us  own  «bowi»g,  possessed  of  the  means,  if  they  really  ex* 
iated,  of  preventing  a  judgement  against  himself,  and  th«[«- 
£>re,  could  not  afterwards  resort  to  Aese  means  to^ 
tiie  execution  of  the  judgement.  1  JMir.  JVl  S.  71 

A  d^^dant  must  set  forth  in  his  answ4 
defence,  odierwise  he  cannot  avail  himsi 
wwds.     C.  Pr.  327. 

An  injunction  is  a  remedial  writ  and 
unless  the  party  applying  for  it  shows  he  is  wii 


400  CASES  IN  THE  SUPREME  COURT 

WstTERiiDiB.  remedy,  and  gives  some  diflerent  reason  why  he  cannot  be 

'  relieved  otherwise.     Harriscn^a  Chan,  p.  171. 

B^TiH  It  is  a  settled  practice  in  those  states  of  the  Union  where 

DveAT.       law  and  equity  courts  are  separated,  and  in  England,  that  a 

After  the  de-  bill  for  an  injunction  will  not  be  maintained  in  chancery, 

swered,  if  he  unless  the  party  shows  he  could  not  defend  himself  at  taw. 

S^wT^f  {he  *  tien.^Mun.  463.    4  lUd.  423.    The  CodeofPmcHce  and 

cU^>        on  the  Acts  of  the  Legislature  of  1826,  p.  170,  §  9,  and  1828,  p.lSOj 

pendinc       a-  §  2,  prescribe  the  cases  in  which  injunctions  may  issue,  aad 

mayainendhU  ^^  present  is  not  one  of  them.    The  party  might  have 

answer     and  amended  his  answer  in  the  original  suit,  and  have  had  the 

plead     confu-  o  ' 

sionof  claims;  benefit  of  the  plea  of  confusion,  if  it  existed;  and  if  he  had 
beaded  any  o-  pl^^ded  any  matter  inconsistent  with  the  general  issue,  it 
ther  matter  in-  would  have  been  a  waiver  of  that  plea  only.    Amendments 

eonsistentwith  ^  '' 

the  pnerai  is-  are  admissible  at  any  stage  of  the  cause  previous  to  the  trial, 
have  been   a  ^^^  ^^^  always  be  admitted  when  they  promote  its  justice* 
pteaTnly.  *****  .   The  doctrine  o(  res  judicata  is  not  appKcable  to  the  present 
Amendmento  ^^^^*    The  question  is  not  whether  the  plaintiff  has  not  lost 
are  admissible  jjjg  right  of  having  the  benefit  of  a  defence  he  says  he  has, 

at  any  stage  of  °  ,        ,  ®,       ,  ^  ' 

the  caose  pre-  by  not  profiting  it  in  time. 

and  will  al-  It  is  true  that  in  the  two  cases  cited  fit>m  the  new  series,  we 
ted'whenlhev  ^^^^  ^^^  ^^  injunction  could  not  he  obtained  to  stay  the  exe- 
l>romote    jus-  cution  of  a  judgement  on  the  allegation  of  facts  which  might 

But  if  the  de-  ^^^^  heen  pleaded  before  it,  and  would  have  prevented  its 
fendant  omits  being  rendered. 

to  plead  confu-         .  •         ^  i 

sion  and  lets      An  examination  of  these  cases  will  show  they  were  decided 

the?<Strine^f  ^^  principles  not  applicable  to  the  present. 

ns     judUMa      Dessesart  had  obtained  a  judgement  in  the  District  Coart 

doesnotapply.  ^     o 

He  does  not  against  Lafon's  executors.    They  obtained  an  injunction  on 

the^nefit  ofa  ^^  ground  that  the  active  debts  of  the  testator  left  nothing 

*^rofitin  **l"k  ^^^  ^^  payment  of  his  legacies.    The  injunction  was  dis- 

m  time.  solved  because  relief  was  sought  by  an  attempt  to  set  aside 

the  judgement,  by  preventing  its  execution,  on  the  allegation 

that  it  had  decided  the  legacy  was  to  be  recovered  from  the 

executors,  while  it  ought  to  have  decided  that  it  was  not, 

they  having  no  funds  of  the  estate  applicable  to  the  payment 

of  legacies.    We  supported  the  judgement  of  dissolution,  and 
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said  that  if  tbe  original  judgement  was  correct,  it  ought  to  be  Wssniur  Dis. 
executed;  if  not,  it  ought  to  be  bj  one  of  the  means  pointed         ' 
out  by  la'w,  i.  e.  by  an  appeal  or  the  action  of  nullity.  1  Mar.       »aww 

•AC  &  71*  DDOAT. 


McMicken  obtained  judgement  against  Monroe  and  others, 
as  sureties  of  a  curator.  Monroe  obtained  an  injunction,  on 
the  ground  that  the  curator  had  failed,  but  on  the  day  of  his 
failure  the  succession  was  indebted  in  a  large  sum  to  a  firm 
tA  which  the  curator  was  a  member,  and  that  the  sureties 
were  then  subrogated  to  the  curator's  claims  against  the  suc- 
cession, and  that  the  dividend  to  winch  they  were  entitled, 
was  more  than  sufficient  to  satisfy  the  judgement.  There 
were  some  other  grounds,  but  this  was  the  prominent  one. 
We  again  supported  the  judgement  of  dissolution,  thinking 
that  the  time  to  have  presented  these  matters  of  defence  was 
before  judgement.  It  is  clear  that  in  this,  as  in  tiie  former 
case^  the  party  sought  to  avoid  the  judgement  by  preventing 
its  execution,  without  a  resort  to  any  legal  means  pointed  out 
by  law  to  reverse  or  annul  it.    8  At(2.  513. 

The  present  case  is  widely  different  from  either  of  the 
above,  in  both  of  which  the  judgement  was  alleged  to  have 
allowed  to  the  plaintiff  what  he  was  not  entitled  to  receive. 

In  the  present  case,  the  facts  presented  show,  that  Dugat 
was  the  creditor  of  Eastin  for  the  sum  recovered.  But  that 
before  judgement  the  claim  had  been  seized  and  sold  by  a 
creditor  of  Dugat  and  finally  had  become  the  property  of 
Eastin.  After  the  sale  of  the  claim,  the  purchaser  of  it  might 
have  intervened  and  prayed  to  be  admitted  as  a  plaintiff,  or 
considering  him  as  his  transferree,  suffered  him  to  proceed  to 
judgement.  Eastin,  had  he  not  been  the  purchaser,  might 
have  pleaded  the  assignment,  had  divested  the  plaintiff  of  his 
interest,  and  if  he  had  not  formal  notice  of  the  assignment, 
and  had  wished  to  have  the  extent  of  his  debt  legally  ascer- 
tained, considered  Dugat  as  the  trustee  of  the  purchaser  and 
suffered  him  to  proceed  to  judgement. 

If,  afterwards,  Dugat  had  sought  to  avail  himself  of  the 
judgement  to  the  injury  of  the  purchaser,  by  suin^  out  exe- 

51  • 
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WctTSJui  DiB.  cutien,  he  might  have  been  defeated,  and  his  execution  set 

-  aside,  on  the  allegation  and  proof  of  the  transfer.    He  could 

BASTiif       not  have  complained  of  an  injunction  like  the  plaintiffi  in  the 

ouoAT.       preceding  cases,  as  avoiding  the  judgement  by  preventing  his 

reaping  the  benefit  of  it  hj  other  means  than  those  pointed 

out  by  law;  because  the  law  authorizes  a  court  to  set  aside 

an  execution  irregularly  issued;  and  the  transferor  of  a  claim 

cannot  regularly  issue  an  execution  on  a  judgement  obtained 

thereon,  even  in  his  own  name,  to  the  injury  of  the  trans- 

The  defen-  ferree  from  whom  he  has  received  the  price  of  the  claim. 

dant  has  two 

remedies,  ei-  The  real  difference  in  these  cases  is  that  in  the  last  the 
confusion' ^  of  ^^^''  ™ght  be  legally  available  both  in  preventing  the 
^re  "''  t '  d  "^  judgement  and  in  setting  aside  the  execution  after  it  was  ren- 
ment,  or  if  Uie  dered.  In  the  other  two,  it  was  available  only  by  plea  before 
ceedflto  ju^ge^  judgement  to  prevent  its  being  rendered,  in  neither  can  it 

;:!.?ex?ct^o~  »^'  *»  «tt«=k  the  judgement. 

it  may  be  pei^      The  circumstauce  of  the  purchaser  of  the  claim  at  the 

petualiy      en- 

joined.  sheriff's  sale  having  transferred  it  to  the  debtor,  if  it  can 

justify  the  original  creditor  to  receive  it  twice,  once  by  die 
satisfaction  of  his  own  debt  by  the  price  at  the  sale,  and 
afterwards  from  the  second  purchaser. 

In  those  of  our  sister  states  in  which  legal  and  equitable 
rights  are  acted  on  by  different  tribunals,  the  remedy  sought 
in  the  present  suit  would  be  waived  as  a  legal  one.  The 
party  would  have  asked  for  astgj^ersedeas  to  the  execution  and 
the  setting  aside  of  the  execution,in  the  court  which  rendered 
the  judgement. 

It  is  true  the  party  appears  to  have  mistaken  his  remedy. 

He  has  spoken  of  the  confusion  of  the  debt  and  its  consequent 

extinguishment,  which  ought  previously  to  have  been  pleaded 

'  will  not  be  dis-  before  judgement.    But  we  have  been  in  the  habit  of  refusing 

the^ikctsofthe  ^  dissolve  injunctions  when  the  facts  of  the  case  show  that 

caM  show  that  on  the  dissolution  the  party  will  immediately  be  entitled  to 

on  Its  dissoln-  -r       v  ^ 

tion  the  part^  another  on  an  application  in  another  form. 

ateiy  tMs^nti'      ^^  think  the  court  erred  in  dissolving  the  injunction. 

tied  to  another 

Son^in aSSthi^r      '*  ^'  therefore,  ordered,  that  the  judgement  of  the  District 
form.  Court  be  annulled,  avoided,  and  reversed,  the  injunction 
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rdnstated,  the  exception  of  ttie  appellee  overruled,  and  the  ^"'^'"SiS"- 
case  remanded  for  nirther  proceedings,  he  paying  costs  in  =====: 
this  court  and»o»  «t  al. 

v§. 

TBS  TRXAflUR' 

XR  OF  THE 

STATE. 


ANDRUS  £T  AL«  vs.  THE  TBEA8URER  OF  THE  STATE.  - 

APPEAL  FROM  THE  COURT  OF  THE  FIFTH  DISTRICT,  THE  JUDGE  OF  THE  BEVEHTH 

PRXSIDUIO. 

The  sureties  of  a  sheriff  acquire  no  Hen  or  mortgage  on  hie  real  property,  la 
consequence  of  his  surety  bond,  whether  it  be  reconM  or  not. 

The  state  had  no  privilege  or  mortgage  on  the  property  of  its  collecting  offi- 
cers during  the  years  1826-7;  or  from  the  adoption  of  the  Louisiana  Code 
in  1825,  until  the  passage  of  the  act  of  1890. 

Where  the  state  suspends  its  execution  against  its  debtor,  and  gives  further 
time  to  collect  and  pay  over  the  taxes  for  which  the  debtor  is  a  defaulter,  at 
the  instance  of  the  sureties,  they  cannot  claim  to  be  exonerated  on  the 
ground  of  prolongation  of  time  to  the  principal  debtor. 

This  snit  conunenced  by  injunction,  obtained  bj  the  plain- 
tiffi  therein,  to  enjoin  two  executions  issued  by  the  state  trea- 
surer in  September,  1828,  against  B«  S*  Haw,  late  sheriff  of 
the  parish  of  St.  Landry,  and  the  plaintifis  who  are  his  sure- 
ties, for  the  state  taxes  due  by  said  parish,  for  the  years 
1826-7. 

The  first  execution  issued  against  Haw  alone,  for  the  taxes 
due  in  1826,  for  which  year  he  gave  no  surety  bond.  The 
second  execution  is  against  Haw  and  his  sureties,  for  the  sum 
of  seven  thousand  nine  hundred  and  forty-eight  dollars 
seventy-fire  cents,  the  amount  of  state  taxes  due  for  the  year 
1827.  For  this  year,  a  bond  was  given  with  the  plaintiffi  as 
sureties. 


A 
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WkstskkDu.      The  sheriff  was  proceeding  according  to  his  instractiooB, 
'       \    to  levy  the  first  execution  on  all  the  property  of  BaWf  which, 
AIIDRU8  »T  AL.  aftgr  satisfaction,  the  residue  of  the  proceeds  of  said  property 
TBB  TBiAsvn-  was  to  be  applied  to  the  second  execution,  in  which  the 
*'flTATB?*     plaintiffi  were  bound  as  sureties.    The  property  was  insuffi- 
cient to  pay  both  demands.  The  plaintifls  obtained  cm  injunc- 
tion, in  order  to  restrain  the  sheriff  from  applying  the  pro- 
ceeds of  any  of  Haw's  property  to  the  first  execution,  until 
the  second  one  should  be  fiiUy  satisfied;  also  setting  up  odier 
grounds  of  defence  against  any  liability  for  Haw. 

They  further  stated,  that  the  property  seized,  consisted  of 
land  and  slaves;  and  by  an  act  of  the  legislature,  passed 
March  27th,  1813,  the  amount  of  taxes  collected  by  any 
sherlfl^  has  the  effect  of  a  lien  on  all  his  real  estate  and 
lands;  and,  ako,  of  his  sureties,  from  the  date  of  die  bond 
given.  That  for  the  year  1836,  Haw  gave  no  bond;  conse- 
quently the  state  has  no  Uen  on  his  estate  for  the  taxes  of  that 
year;  so  that  the  lien  or  privilege  resulting  from  the  bond  of 
1827,  is  first  entitled  to  be  satisfied,  before  the  state  can 
resort  to  its  claim  for  the  taxes  of  1826;  and  that  the  sureties 
have  a  right  to  require  the  enforcement  of  this  law,  if  they 
are  held  liable  for  Haw's  defalcation  of  1827. 

Several  matters  were  set  out  in  the  defence,  denying  that 
the  sureties  were  liable  under  the  bond;  that  it  was  never 
legally  executed,  accepted,  or  approved  by  the  state,  nor 
recorded;  and  that  the  state  granted  a  prolongation  of  time 
to  Haw,  and  neglected  to  issue  execution  for  one  year  after 
the  taxes  of  1827  became  due,  by  which  the  securities  ai« 
wholly  exonerated.  They  fiirther  state,  that  the  treasurer  had 
no  right  by  law,  to  issue  an  execution  for  the  taxes  of  1820,  as 
there  was  no  bond  given  for  that  year ;  they  pray  that  the  pro- 
ceeds of  the  property  seized  for  the  taxes  of  1826,  be  applied 
to  the  payment  of  the  tax  of  1827;  that  the  injunction  be 
perpetuated,  and  they  discharged  from  all  liabiUty,  dtc 

The  legislature,  on  a  petitiou  presented  to  it  by  the  plain- 
tijffs  in  December,  1828,  passed  a  law  suspending  the  trea- 
surer's execution  for  the  taxes  of  1827,  and  directing  the 
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property  of  Haw,  seized  under  the  one  for  the  taxes  of  1826,  W^**g^" 
to  be  sold  on  a  credit  of  one  and  two  years;  and  allowing  one         ' 
year  more  to  the  plaintiffi,  as  Haw's  sureties,  to  collect  and  ahdbvs  xt  ai.. 
pay  into  the  treasury  the  taxes  of  1827*  thk  tbbaiq- 

This  act  was  immediately  protested  by  the  sureties,  as  grant- 
ing a  prolongation  of  time  to  Haw,  without  their  consent,  and 
contrary  to  the  prayer  of  their  petition  to  the  legislature. 
Parole  evidence  was  received  to  show  the  law  was  enacted  in 
pursuance  of  the  plaintiffs' petition,  the  original  being  lost* 

The  evidence  shewed  the  bond  was  not  recorded  for  the 
year  1827,  but  that  it  was  duly  executed,  and  the  sheriff  took 
the  oath  under  it. 

The  counsel  for  the  state  treasurer  pleaded  the  general 
issued  and  set  out  the  various  grounds  of  the  liability  of  the 
sureties;  and  prayed  for  the  dissolution  of  theinjuncti<Mi,and 
the  sale  and  proceeds  of  Haw's  property  to  be  i^pplied  to  the 
firft  execution,  and  that  he  be  permitted  to  proceed  on  his 
execution  against  the  sureties. 

There  was  judgement  dissolving  the  injunction,  and  die 
plaintiffi  appealed. 

Bowen  and  Brawnsonj  for  the  plaintiffi  in  injunction. 

Garland^  for  the  treasurer  of  the  state  and  defendant  in 
injunction: 

L  The  sureties  of  Haw  are  bound  for  the  taxes  of  1827. 
They  signed  his  bond  for  that  year;  and  in  whatever  manner 
persons  bind  themselves,  so  they  shall  remain  bound.  2  Jlfar- 
Hn,  JV.  S.  672,  681.  3  Martin^  569.  5  Ibid.  194.  1  Pothierj 
no.  56. 

2.  The  bond  is  in  full  force.  It  was  accepted,  as  appears 
by  the  parish  judge's  certificate,  who  also  states  it  was  ap- 
proved by  the  justices  of  the  peace.  The  bond  itself  put  an 
end  to  the  question  that  Haw  was  not  duly  appointed  sheriff; 
it  expressly  admits  him  to  be.  3  MarHn^  JV.  S.  589.  12 
WheaUm^  64.    2  L.  Rep. 

3.  The  recording  the  bond  would  have  given  no  lien  or 
mortgage,  to  which  the  sureties  might  be  subrogated,  for  the 
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WmtbmDu.  state  had  no  mortgage  on  the  propertj  of  its  collectors;  they 

_=_-_-.  were  in  no  wone  sitaati<m  by  its  not  being  recorded.     L. 

^pEw  .T  AL.  Code,  3280.    8  MarHn,  JV.  S.  243,  316. 

TSK  TRSAKo-  4.  Thc  plaintifis,  as  sureties  of  Haw,  have' no  right  to  say, 
STATB.  ihat  the  money,  made  onder  the  executions  issued  by  die 
treasurer,  shall  be  applied  to  the  payment  of  the  taxes  of 
1827,  instead  of  those  of  1826.  Haw  himself  not  having  im- 
puted the  amount  to  that  year's  taxes,  they  cannot  claim  (be 
power  of  imputing  the  sums  made  as  tfiey  please.  L.  Code, 
2150,2162. 

5.  The  act  of  the  legislature,  passed  in  December,  1829, 
on  the  petition  of  the  sureties,  is  not  a  prolongation  of  the 
term  of  payment  accorded  to  Haw,  the  principal  debtor, 
within  the  meaning  of  the  code,  and  does  not  in  any  manner 
interfere  with  the  rights  and  remedy  which  the  sureties  might 
have  had  against  their  principal.  L.  Code,  3032.  AtU  of 
1820, />.  6.  • 

6.  The  plaintiffi  availed  themselves  of  the  benefit  of  that 
act,  especially  the  fourth  section,  and  proceeded  under  it  to 
collect  the  taxes  then  unpaid,  as  will  appear  by  the  testimony 
of  the  person  appointed  to  collect  them. 

Lewis  J  for  plaintiffi,  in  reply: 

1.  The  act  of  the  legislature,  suspending  the  executions 
against  Haw,  was  passed  without  the  consent  of  the  sureties. 
It  operated  a  prolongation  of  the  term  of  payment  of  the 
taxes  of  1827,  which  released  the  sureties. 

2.  Parole  evidence  was  improperly  received  to  prove  the 
contents  of  the  petition  to  the  legislature,  by  the  sureties,  for 
rehef;  because  the  loss  of  the  original  was  not  legally 
accounted  for. 

Mathews,  J.: 

In  this  case  the  plaintiffs  obtained  an  injunction  to  stay 
proceedings  on  an  execution  issued  by  the  defendant  against 
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them  and  one  Haw.  who  acted  as  sheriff  for  the  parish  of  St.  Wbstuui  Dxs. 

Snt»  1832 

Landr  J,  and  in  his  capacity  as  such,  was  bound  to  collect  the  L 

taxes  of  the  state,  assessed  in  said  parish  for  the  year  1827;  avprus  xt  al. 
and  for  the  faithful  performance  of  his  duties,  the  plaintiffi  the  trkasu- 
were  his  sureties.    The  injunction  was  dissolved  by  a  decree   "*tateT"* 
of  the  court  below,  and  they  appealed. 

The  decision  of  the  case  is  now  reduced  to  a  single  ques- 
tion, and  that  is,  whether  the  appellants  are  discharged  from 
their  liability  to  the  state,  in  consequence  of  an  act  passed 
by  the  legislature,  and  approved  on  the  fifth  of  December, 
1828,  by  which  the  execution,  issued  against  the  sheriff  and 
his  sureties  to  enforce  the  payment  of  the  taxes  of  1837,  was 
suspended. 

It  appears  by  the  evidence  of  the  case,  that  two  executions 
were  placed  at  the  same  time  in  the  hands  of  the  sheriff  (suc- 
cessor in  office  of  Haw),  one  for  the  taxes  of  1826,  and  the 
other  for  the  taxes  of  1827.  The  state  had  no-Bureties  of  the 
sheriff  to  secure  the  payment  of  the  taxes  for  the  first  year; 
in  relation  to  those  due,  the  plaintiffi  were  in  no  manner 
interested.  Finding  that  their  property  was  in  danger  of 
being  sold  under  the  execution  of  1827,  they  made  an  appli- 
cation, by  petition,  to  the  legislature,  to  suspend  that  process. 
This  petition  is  lost,  and  consequently  it  is  impossible  now  to 
ascertain  with  precision  what  was  prayed  for. 

The  most  important  evidence  adduced  to  establish  the  The  sureties 
prayer  of  that  instrument  consists  of  a  letter  of  L.  Lesassier,  acquire  no  lien 
addressed  to  John  Moore,  then  a  member  of  the  legislature,  ^^ ,  .mortgage 

on  hu  real  pro* 

and  the  testimony  of  the  latter.  Lesassier  states  explicitly,  periy  in  conse- 
in  his  letter,  that  the  object  of  the  petition  was  to  get  a  year  SSISy*  bond! 
for  the  collection  of  the  taxes,  and  obtain  time  for  the  sale  'Whether  it  be 

'  recorded      or 

of  the  real  property  and  slaves  belonging  to  the  sheriff,  under  not. 
the  supposition  that  the  sureties  of  Haw  had  some  lien  or  tacit  j^^  '^^^X 
mortgage  on  the  real  estate  of  their  principal,  in  consequence  lege  or  mort- 
of  the  bond.  I  am  of  opinion  that  they  had  no  such  lien,  property  of  its 
The  property  of  the  sheriff  being  equally  liable  to  be  seized  cers^duringAe 
to  pay  the  taxes  of  1826,  as  those  of  1827;  and  at  that  time  y««"  i^^; 

*   •'  '  '  or  from  the  a- 

the  state  itself  had  no  privilege  or  Ken  on  the  property  of  its  doption  of  the 
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WBSTBBvDtf.  collecting  officers*    The  petition  of  the  sureties  being  lost, 
'  die  whole  requests  contained  in  it  cannot  be  known.   It  oo^it 

AVPKU8  «T  aim  however,  to  be  presumed  that  they  were  reasonable,  and  sach 
THB  THBAJu-  as  had  relation  to  the  matters  in  which  the  petitioners  were 
**st1«7"   really  interested.    Their  interest  was  involved  in  tiie  collec- 
Lou.  Code,  in  tion  of  and  payment  of  the  taxes  of  1827.    In  relation  to  those 
pi^^  of  the  of  1828  they  were  not  in  any  manner  bound;  consequently, 
actof  — 1830.  QQ^i  not  justly  interfere  with  the  policy  of  the  state,  as  to 
the  means  which  the  treasurer  might  be  pursuing  to  effect 
the  payment  of  the  taxes  of  that  year- 
Moore,  in  his  testimony,  states,  that  the  first  and  fourth  sec- 
tions  of  the  act  of  the  legislature  conform  to  the  request  of  the 
petitioners* 

The  law  contains  only  four  sections,  and  the  two  interme- 
diate ones  appear  to  me  to  relate  to  a  subject  in  which  the 
plaintiffi  were  very  remotely,  if  at  all  interested.  But  these 
sections  seem  to  conform  to  the  views  of  the  appellants,  if  we 
ascertain  them  from  Lesasder's  letter,  which,  in  the  absence 
of  the  petition,  is  certainly  testimony  in  this  regard  not  to  be 
relied  on.  They  wished  Haw's  real  estate  and  slaves  to  be 
sold  on  a  credit  of  one  and  two  years,  and  these  terms  are 
granted  by  the  act.  The  sales  to  be  made  under  the  execu- 
tion for  the  taxes  of  1826,  and  to  be  made  by  the  sheriffs 

It  seems  to  me  that  it  would  have  been  very  unreasonaJile 
in  the  plaintiffi  to  have  asked  the  state  to  give  up  to  Aem, 

jnf  oePB  toe  j^ 

state  suspends  as  sureties  for  the  taxes  of  1827  (and  for  them  alone),  the 
s^nst^^"  Hm  P^P^^J  of  Ae  sheriff^  seised  to  pay  the  taxes  of  the  preceding 
debtor,  wid  year,  for  which  the  government  had  no  security;  and  being 
time  to  collect  unreasonable,  I  presume  it  was  not  requested. 
the  uIm  for  I  conclude,  from  the  facts  of  the  case,  as  they  appear  to 
debtor  u  a  de^  ^^^^  ^^^  ^®  execution  against  Haw,  the  sheriff,  was  sus. 
faalter,  at  the  pended  at  the  instance  of  the  appellants,  and  consequently, 

instance  oi  the 

sureties,  they  they  have  no  right  to  invoke  in  their  favor  the  benefit  ac- 
tobcTeionen^  corded  by  law  to  sureties,  when  a  creditor  extends  the  time 
ted    on    the  of  payment  to  the  principal  debtor.  * 

mundofpro-       ^  ^  *  * 

longation     of 

**"*  imd  d  M^  '*  ^^  therefore,  ordered,  adjudged,  and  decreed,  that  the 
^r.  judgement  of  the  District  Court  be  afGumed,  with  costs. 
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Western  Dxs. 
MaBTIN,  J.:  Sept.  1832. 


This  cause  was  argued  at  the  last  term,  while  indisposition  andrus  et  al. 
prevented  mj  attendance.    There  was  a  division  of  opinion    the  tmasu- 
between  the  two  judges  who  attended,  on  one  question  only,    "'^s^at™'^ 
i.  €•  whether  the  sureties  were  discharged  by  the  state  or- 
dering the  suspension  of  the  execution  which  the  treasurer 
had  issued  against  the  principal  debtor?  And  this  is  the  only 
question  on  which  the  case  turns. 

I  have  read  the  opinion  which  the  senior  judge  is  about  to 
deliver,  and  concur  with  him  in  every  part  of  it* 

I  deem  it,  however,  proper  to  add  that  in  my  opinion  the 
act  of  the  general  assembly  suspending  the  sale  of  the  original 
debtor's  property,  was  not  an  extension  of  the  time  of  pay. 
ment.  It  was  only  a  forbearance  to  enforce  payment  by 
legal  means,  without  any  agreement  on  the  part  of  the  state, 
to  use  all  these  means,  during  any  particular  period. 

The  general  assembly  might  have  on  the  following  day 
ordered,  or  the  very  day  of  the  passage  of  the  act,  have  re- 
pealed it,  and  the  sureties  by  payment  into  the  treasury 
could  at  any  time  have  acquired  the  right  of  directing  the 
execution  to  be  proceeded  on. 

The  suspension  was  during  the  pleasure  of  the  state,  and 
the  sureties,  by  payment  to  the  treasurer,  could  have  at  any 
time  of  right  ipso  fcuio  been  subrogated  to  all  the  rights  of 
the  state  as  to  the  means  of  enforcing  payment.  The  sus- 
pension was  during  the  pleasure  of  the  creditor,  u  e.  the  cred- 
itor for  the  time  being.  Payment  would  have  made  the 
sureties  creditors  for  the  time  being,  and  they  might,  there- 
fore, have  put  an  end  immediately  to  the  suspension. 

This  suspension  did  not  impair  the  rights  to  the  subrogation 
of  which  payment  would  have  entitled  them.  It  did  not 
place  them  in  a  worse  situation  or  inffict  an  injury  on  them, 
and,  therefore,  did  not  discharge  them. 

I  think  the  injunction  ought  to  be  dissolved. 

52 


410  CASES  IN  THE  SUPREME  COURT 

WsaTSM  Dii.        PoRTBR.  J. : 

Sipt,  1632.  ' 


AH  PROS  ST  AL.      Xhc  plauitiffi  were  sureties  of  one  Haw,  who  was  sheriffof 

THB  TRXAfu-  the  paiish  of  St*  Landiy,  and  the j  have  enjoined  an  execution 

"^sTATsf'    which  the  defendant  issued  against  them  as  such,  for  the 

balance  due  bj  the  principal  to  the  state,  in  his  official 

capacity. 

In  their  original,  supplemental  and  amended  petition,  they 
set  out  various  grounds  why  they  are  not  responsible  for  him. 
All  these  grounds,  with  the  exception  of  one,  I  consider 
untenable;  and  the  view  I  have  taken  of  that  one  renders  a 
particular  notice  of  the  others  unnecessary* 

They  say  they  are  discharged  because  the  state  extended 
the  legal  time  for  the  payment  of  taxes,  without  their  consent- 
By  an  act  of  the  legislature,  passed  the  fifth  of  December, 
1828,  it  is  enacted,  that  the  treasurer  of  the  state  be  and  is 
hereby  directed  to  suspend  the  execution  issued  from  his 
department  against  B*  S.  Haw  and  his  sureties,  for  taxes  by 
him  collected  as  sheriff  of  the  parish  of  St.  Landry,  for  the 
year  1827;  and  a  term  of  one  year  was  given  to  the  sureties 
to  collect  the  state  taxes  for  that  year  and  pay  them  into  the 
treasury.     See  Acts  of  the  Legislature^  1829,  p.  8. 

The  plaintiffs  contend,  this  act  extended  the  term  of  pay- 
ment to  the  sheriff,  and  deprived  them  of  immediate  recourse 
on  him,  had  they  discharged  the  debt. 

The  state  answers,  the  law  had  no  such  effect,  and  if  it  had, 
it  was  passed  on  their  solicitation,  and  at  their  request. 

If  consent  was  given  by  the  plaintiffs  to  the  act,  it  precludes 
the  necessity  of  inquiring  into  the  question,  whether  the  term 
of  payment  was  prolonged. 

The  petition  which  the  sureties  presented  to  the  state,  has 
been  lost;  but  parole  evidence  was  received  in  the  court 
below,  to  prove  its  contents. 

That  evidence  consists  of  \he  testimony  of  two  witnesses; 
one  of  them  a  member  of  the  legislature,  to  whom  it  was 
enclosed  for  presentation,  and  another  who  saw  it  before  it 
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was  forwarded.    There  was  also  introdaced  a  letter  from  one  ^**"?JL5"* 
of  the  sureties,  to  the  witness  first  mentioned.  — 

To  understand  properly  this  testimony,  and  make  a  correct  a^drus  bt  al. 
application  of  it,  it  is  necessary  to  state,  that  at  the  time  the  thb  trsasu- 
sureties  drew  up  their  petition  to  the  le^slature,  and  sent  it       state. 
on,  there  had  issued  from  the  treasury  department  two  execu* 
tions  against  the  sheriff;  one  for  the  taxes  for  1826,  and  the 
other  for  those  of  1829;  both  these  executions  had  come  into 
the  hands  of  the  proper  officer  the  same  hour  of  the  same  day. 
The  plaintiff  were  under  the  impression,  that  as  the  sheriff 
had  not  given  bond  for  the  taxes  of  the  year  1826,  no  lien 
existed  on  his  property  for  the  defalcation  of  that  year,  and 
that  one  did  exist  for  what  he  might  owe  for  the  year  1827; 
and  they  required  the  law  to  be  so  worded,  as  not  to  impair 
any  rights  which  the  taxes  of  1827  might  confer  on  them. 

The  second  section  of  the  act,  however^  which  has  been 
already  referred  to,  directed  the  treasurer  of  the  state  to  pro- 
ceed and  sell  the  property  of  the  sheriff  for  the  payment 
of  the  taxes  of  1826.  As  soon  as  the  sureties  obtained  a 
knowledge  the  statute  was  passed  in  this  way,  they  went 
before  a  notary,  and  declared  that  it  was  not  passed  in  con- 
formity with  their  demand,  and  that  they  could  not  accept  of 
its  conditions  in  their  favor,  nor  act  under  it. 

The  letter  of  the  surety,  enclosing  the  petition,  among 
other  things,  says:  ^The  securities  contend  that  they  have  a 
preference  on  the  land  and  slaves  of  Haw,  by  reason  of  the 
bond  and  its  regular  recording.  The  object  of  the  securities 
is  to  get  a  year  for  the  collection  of  these  taxes,  and  obtain 
time  for  the  sale  of  the  real  property  and  slaves.  The  law 
so  worded,  as  not  to  impair  any  privilege  or  preference  which 
the  taxes  of  1827  may  have  over  those  of  1826." 

Moore,  the  member  of  the  legislature  to  whom  the  peti- 
tion was  addressed,  states  that  a  law  was  drawn  up  pur- 
suant to  the  sureties'  request,  but  that  the  law  as  made,  is 
not  pursuant  to  their  directions,  and  that  he  objected  to  it  at 
the  time.  The  1st  and  4th  sections  are  conformable  thereto, 
but  the  second  section,  that  which  directs  the  property  of  Haw 
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^^*i^5"  to  be  sold  for  the  taxes  of  1826,  ia  not.    They  dmply  asked 
—  for  time. 

The  other  witness,  Garland,  thinks  die  petition  was  an 
application  for  time  alone,  and  that  tfaej  did  not  reqaire  a 
8TATBr~    distribution  of  the  Ainds  which  the  sheriff  might  make  on  the 
executions  in  his  hands. 

The  impression  produced  on  my  mind  from  this  evidence, 
is,  that  the  relief  prayed  for,  was  not  granted  as  the  sureties 
asked  for  it.  They  required  that  the  property  seized  for  the 
taxes  of  1837,  should  be  sold  for  their  payment.  It  may  be 
true,  the  act  in  no  manner  changed  their  legal  rights;  that  a 
creditor  who  has  levied  on  two  executions,  may  impute  the 
payment  as  he  pleases;  may  suspend  one  and  direct  the  otiier 
to  proceed,  and  that  the  plaintiff  had  no  mortgage  on  the 
land  and  slaves.  But  the  question  is  not,  whether  tiiey  were 
correct  or  not  in  their  understanding  of  their  rights,  but 
whether  they  assented  to  the  delay  given  in  another  condi- 
tion, but  that  which  tiieir  view  of  these  rights  induced  them 
to  ask?  I  think  they  did  not.  They  might  have  made  thdr 
consent  depend  on  the  state's  surrendering  a  part  of  its  legal 
preferences.  The  application  would  have  been  absurd,  but 
it  is  not  less  true,  that  unless  their  demand  had  been  com- 
plied with,  their  assent  would  not  have  been  given  to  an 
extension  of  time  on  any  other  conditions;  and  a  prolonga- 
tion of  the  term,  says  our  law,  granted  to  the  principal  debtor 
without  the  consent  of  the  surety,  operates  a  dischai^  of  the 
latter.    La.  Code^  9033. 

There  is  next  to  be  examined,  whether  a  law  merely  sus- 
pending the  execution,  was  a  prolongation  of  the  term  of  pay- 
ment. In  the  consideration  of  this  question,  I  think  little  aid 
can  be  derived  from  an  examination  of  the  consequences 
which  would  result  from  a  similar  act  on  the  part  of  an  indi- 
vidual creditor;  in  regard  to  him,  perhaps,  the  sureties  would 
not  be  discharged;  because  by  the  mere  act  of  suspension^he 
had  done  no  act  which  he  could  not  at  any  moment  recal, 
and  consequently,  those  bound  with  the  debtor,  on  paying 
the  creditor,  could  instantiy  have  exercised  the  right  which 
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he  retained,  and  at  once  enforced  their  claims.   But  after  the  Wbstkkw  Dis. 
legislature  adjourned,  no  officer  of  the  government  could  — 

issue  execution;  the  right  of  recovery  was  suspended  until  ^*^*''^^" -^^ 
another  meeting  of  that  body;  the  sureties  by  paying  to  the  the  trsasu- 

^  RKR  OF  THK 

treasurer,  could  acquire  a  greater  right  than  he  had ;  and  it  is  state. 
not  seen  how  this  act  of  the  legislature,  which  prevented  all 
means  of  enforcing  the  claim  for  the  space  of  time  which 
intervened  between  its  sittings,  can  be  distinguished  from 
that  of  an  ordinary  creditor,  who  would  tie  up  his  hands  by 
a  prolongation  of  the  term  for  the  same  space  of  time. 

In  relation  to  the  consequence  of  giving  time  without  the 
consent  of  the  surety,  I  have  considered  the  case  precisely  as 
if  the  state  of  Louisiana  was  an  individual,  for  I  understand 
her  rights  in  matters  of  this  kind,  are  neither  greater  or  less. 
There  is  no  single  principle  of  a  free  constitutional  govern- 
ment, which  more  challenges  applause,  or  brings  with  it 
more  advantages  to  the  citizen,  than  that  which  makes  society 
in  its  collective  capaci^,  bound  by  those  laws  which  it  enacts 
for  the  direction  of  each  individual  ccHnposing  it,  and  compels 
the  sovereign  power  to  be  just  from  necessity,  rather  than 
fit>m  election. 

I  am,  therefore,  of  opinion,  the  judgement  of  the  court 
below  should  be  reversed,  and  the  injunction  made  perpetual. 
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Stft.  183g.  BAKER  w .  THOMAS  ET  AL. 

BAKXE  

TO.  APPEAL  FROM  THl  COURT  OF  THR  FIFTH  DISTRICT,  THE  JUDGE  OW  THE  DISTRICT 

THOMAS  ET  At.  PRESIDWO. 

A  title  to  iRnd  resulting  firom  an  order  of  survey  g;ranted  in  1792,  actual  survey 
En  1803,  and  accompanied  by  proof  of  possession  three  or  four  yean,  will 
pravail  over  a  title  based  on  a  prior  order  of  survey  granted  in  1790,  wiHi- 
out  being  surveyed  or  ever  taken  into  possession,  both  titles  beingconfirmed 
by  the  same  act  of  Congress. 


According  to  mt.  68,  ^.  484,  of  the  OU  CMI  Code,  and  art.  3484  of  the  Lotii- 
auNM  Code,  if  a  party  instituted  his  suit  after  prescription  began  to  run,  it 
wHl  interrupt  and  stop  prescription  up  to  that  time,  althou^  the  suit  is 
brought  before  an  incompetent  jurisdiction,  and  is  voluntarily  or  othenrise 
dismissed. 

The  new  prescription  under  the  oH,  3485,  of  the  Lomaima  Cods,  by  which  it 
is  declared  that  if  the  plaintiff,  after  having  made  his  demand,  abandona  or 
discontinues  it,  the  interruption  shall  be  considered  as  having  never  hap- 
pened, can  only  operate  in  Jutmro,  not  having  a  retroactive  effect. 

The  plaintiff  claiQia  lour  hundred  arpena  of  land,  <m  the 
island  of  Cote  Blanch,  in  the  parish  of  St  Marj,  now  in  the 
possession  of  the  defendants.  He  derives  his  title  by  regular 
mesne  conve jances  from  die  heirs  of  Abraham  Roberts,  de- 
ceased, who  held  the  land  in  virtue  of  an  order  of  survey 
granted  by  the  Baron  de  Carondelet,  the  18th  of  April,  1792. 
This  title  was  accompanied  by  a  plat  of  the  survey  made  by 
Fr.  Gonsoufin,  dated  April  18th,  1802.  It  contained  ten 
arpens  front,  with  the  depth  of  forty,  and  called  to  adjoin 
the  lands  of  Wm.  Bell  on  one  side,  and  by  the  royal  domain 
on  the  other.  The  commissioners  of  land  claims  reported 
that  no  proof  of  occupancy  accompanied  this  title,  but  in  their 
opinion  the  claim  was  valid  under  the  usages  of  the  Spanish 
government,  and  ought  to  be  confirmed.  It  was  confirmed 
by  act  of  Congress,  approved  April  39tb,  1816. 
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The  defendants,  who  are  the  heirs  of  James  Thomas  and  '^Jf*''*^"- 
Jett  Thomas,  of  Georgia^  claim  title  to  the  tract  of  land  in  = 

controversy,  in  virtue  of  a  Spanish  grant,  dated  November  "'^"^ 
17th,  1790,  in  favor  of  one  Louis  G.  Demaret,  for  thirty  thomasetai.. 
arpens  front  with  the  ordinary  depth,  on  Cote  Blanche  island, 
and  embracing  the  locus  in  quo. '  The  defendants'  ancestors 
derived  title  regularly  by  mesne  conveyances  from  Demaret 
the  grantee.  There  is  no  positive  evidence  of  this  grant 
having  ever  been  occupied  by  the  grantee  or  any  one  for  him; 
yet  the  commissioners  recommended  the  claim  to  Congress, 
which  was  also  confirmed  by  act  approved  April  29, 1816, 
leaving  the  question  of  right  between  the  conflicting  claimants 
to  be  settied  by  the  courts.  These  constitute  the  titles  of 
plaintiff*  and  defendants.  The  latter  rely  on  the  prescription 
of  ten,  twenty,  and  thirty  years.  The  plaintiffs,  however, 
allege  prescription  was  interrupted.  Robert  Martin,  the 
vendor  of  Baker,  the  present  plaintiff*,  instituted  suit  in  the 
Probate  Court  in  the  parish  of  St.  Mary,  the  24th  July,  1824, 
and  on  the  17th  of  September,  1825,  his  attorney  voluntarily 
dismissed  it;  Martin  having  by  this  time  sold  all  his  interest 
to  the  plaintiff*. 

When  the  suit  was  ready  for  trial,  the  curator  of  the  vacant 
estate  of  one  Peter  Lee,  filed  his  petition  of  intervention, 
claiming  the  premises  in  virtue  of  alleg^  grants  made  in 
1791,  to  J.  and  W.  and  S.  Bell,  A.  Roberts,  and  Louis  6. 
Demaret,  who  it  is  averred  cultivated  the  land  before  the 
year  1800,  and  about  that  time  sold  to  Peter  Lee.  No  chain 
of  tide  was  shown  on  the  trial  and  the  court  and  jury  disre- 
garded the  claim. 

The  plaintiff*  had  judgement  in  his  favor  quieting  him  in 
his  titie  to  the  land.  The  defendants  and  interpleader  ap* 
pealed. 

Lewis^  for  the  plaintiff*: 

1.  We  show  a  better  title  to  the  land  in  controversy,  ac- 
companied by  actual  possession.    Roberts  under  whom  the 
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W»TiiuiDis.  plaintiff  claims*  took  possession  of  the  land  in  1792,  cultivated 

Sent  1832       *  '  *  ' 

'—  it,  and  continued  in  possession  until  about  the  year  1800. 
BAKER  2,  The  prescription  relied  on  by  the  defendants  is  inter- 

THOMAS  ETAL.  Hiptcd  by  thc  institution  of  a  suit  by  the  vendor  of  the  plain- 
tiff before  the  claim  was  barred. 

3.  By  the  fact  of  instituting  suit,  prescription  which  had 
began  to  run,  was  interrupted;  and  although  afterwards  dis- 
missed, it  stopped  the  prescription  up  to  the  time  it  was 
discontinued.  The  suit  was  instituted  under  the  old  code 
and  dismissed  after  the  adoption  of  the  new.  Old  Civil  CotUj 
484,  art.  52.     Partidas^  vol.  1,  p.  390.     3  PaH.  tit.  39,  law  29. 

4*  By  the  interruption  of  prescription  the  plaintiff^s  vendor 
acquired  a  vested  right;  and  this  whether  the  court  had  juris- 
diction of  the  case  or  not     See  the  same  authorities. 

5.  The  provision  of  the  Louisiana  Code  in  relation  to  the 
efiect  of  discontinuing  a  suit,  can  have  no  operation  in  tMs 
case,  because  the  prescription  was  by  the  service  of  the 
citation  absolutely  destroyed,  and  could  only  recommence 
from  the  time  of  dismissal.  See  the  authorities  citedj  and 
Pathier  on  Prescription  and  Possession. 

Bowenj  argued  on  behalf  of  the  defendants. 

McMillan^  for  intervenor: 

1.  Denied  the  right  of  the  plaintiff  and  defendant  to  make 
admissions  relative  to  each  other  as  regards  the  mesne  con- 
veyances and  lociu  in  quoj  when  a  third  party  is  concerned. 

2.  Lee's  right  was  acquired  under  the  old  Spanish  law, 
and  it  is  sufficiently  proven.  11  Mar.  207.  7  Mir.  JV.  5. 314. 
3  Lou.  Rep.  104. 

3.  Lee  claims  under  a  grant  to  several  of  the  Bells,  went 
into  possession  in  1799,  ^d  continued  more  than  ten  years. 
The  claim  was  confirmed  on  settlement  and  cultivation.  He 
was  found  in  possession  as  owner,  and  is  to  be  considered  as 
such  until  a  better  title  is  shown.     C  CSocfe,  p.  482,  art.  32 — 9. 
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M&fBBWB,  J.,  delivered  the  opinion  of  the  court.  ^-"^'fiSS'*' 


R  A  IT  IT  R 

In  this  case  the  plaintiff  claims  title  to  a  tract  of  land  situ-         ,,5. 
ated  in  the  island  of  Cote  Blanche*    The  cause  was  submitted  thomas  bt  al. 
to  a  jury  in  the  court  below,  who  found  a  verdict  in  his  favor 
against  the  claims  of  the  defendants  and  intervenor,  and 
judgement  being  rendered  thereon,  these  parties  took  appeals. 

The  titles  set  up  on  the  part  of  the  intervening  party  to 
the  locus  in  quoy  appears  to  us  to  be  wholly  unsupported  by 
legal  evidence;  and  as  to  this  claim  there  can  exist  no  doubt 
of  the  correctness  of  the  verdict  and  judgement  of  the  District 
Court 

The  plaintiff  claims  the  land  in  dispute  in  virtue  of  a  title  AtiOeto  land 
conceded  to  one  Abraham  Roberts,  by  the  Spanish  govern-  an  order  of 
ment,  in  the  year  1792.  The  evidences  in  support  of  this  in^®^^c"ua? 
title,  are  an  order  of  survey  of  that  date,  and  actual  survey  8ur^«y»n  1802, 

tc%rLc^         _  ^     _  .11  ,  *"*^  accompa- 

m  loU2,  and  proof  of  possession  by  the  grantee  during  three  nied  by  proof 
or  four  years.  The  locus  in  quo  as  between  the  plaintiff  and  tLrw  four 
defendants  is  admitted;  and  also,  the  genuineness  and  validity  y«an>^u  m- 
of  all  the  mesne  conveyances  from  the  grantee  down  to  said  based  on  a  pri- 
plaintiff.  This  title  was  reported  favorably  on  by  the  land  vey  granted'ki 
commissioners  of  the  United  States,  and  confirmed  by  an  act  I'^r^'  without 

'  •'  beingflurreyed 

of  Congress,  passed  on  the  29th  of  April,  1816.  or  ever  taken 

The  title  set  up  by  the  defendants  is  an  order  of  survey  s?oD,bothtUles 
accorded  to  one  Dumaret  in  the  year  1790,  under  whom  they  g^b^thTwrnc 
hold.     It  does  not  appear  that  the  land  conceded  was  surveyed,  act    of  Con- 
or that  the  grantee  ever  took  possession  of  it*     This  claim  ^"' 
was  confirmed  by  the  same  act  of  Congress. 

The  simple  statement  of  these  facts  shows  clearly  that  the 
plaintiff  has  shown  the  best  title  to  the  property  in  dispute 
according  to  principles  recognised  by  this  court  in  the  case    According  to 
of  Gonsoulin's  heirs  vs.  Brashears.  5  Mar.  JVC  S.  33.     In  that  art.  b%p.  484. 

of 'beOfd  Cwil 

case  a  preference  was  accorded  to  a  later  order  of  survey,  codt,  and  art. 
accompanied  by  actual  settlement,  over  one  older,  when  the  ^^^^  -^^  p^^ ' 
land  was  never  occupied  by  the  claimant.  But  in  the  present  '"Jj*^®^  ^^^ 
case,  the  defendants  rely  greatly  on  their  pleas  of  prescription,  scription  be- 
particularly  that  of  ten  years.    And,  according  to  the  testi-  will  interrupt 

53 
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WssTKM  Dm.  mony,  it  woald  prerail,  unlefls  the  ifttennptioii  aUegeA  by  the 

'        _  plaintiff,  is  to  be  supported. 

BAXBR    ,      The  inteiraption  alleged  was  made  by  the  inBtltatio&  of  a 

TBOMAs  icT  Ai..  suit,  in  which  the  disputed  premises  were  claimed  by  one  of 

and  itop  pre-  the  immediate  owners  between  the  grantee  and  the  plaintiff 

•cription  up  to 

to  that  time,  It  was  commenced  under  the  Old  Ciril  Code,  and  by  the 
suit  iTI^acbt  provisions  of  law  then  in  force,  did,  ipso  fado,  interrupt  pre- 
before  an  in-  genption  from  the  date  of  the  citation.    And  this  interruption 

competent  ju-         '^ 

risdiction  and  took  place,  although  suit  was  commenced  in  an  incompetent 
or  7<J^^  tribunal.  See  Old  avil  Code,  p.  484,  atf.  53.  The  cnit 
dumiaied.  alhided  to  was  brought  in  the  Court  of  Probates  for  Oe  pariah 
scriiHion^^  of  St.  Mary,  and  was  dismissed  by  the  plaintiff  in  that  action 
3486*^?  th^  after  the  promulgation  of  the  Louisiana  Code.  The  article 
CiMfe,bTwhich  3484  of  this  work,  is  precisely  like  the  article  52  of  the  old 

it  b  declared  -j      r  j 

that  if  the  code  cited.  But  the  new  code  contains  additional  provisioiB^ 
t^'  ^  found  in  the  article  3485^  by  which  it  is  declared  that  if  the 
hia  demand,  a-  plaintiff  after  havins  made  his  demand,  abandons  or  discoii- 

handontordtt-  r  o  ' 

continues    it,  tinues  it,  the  interruption  shall  be  considered  as  having  never 

tUm  flhal™£  happened.    This  being  new  legislation  on  the  same  subject^ 

ha^^^^'rover  ^^  conformity  with  general  principles  on  the  subject  of  inter* 

haopened,  can  protation  of  laws)  could  only  operate  infiUfiro,  as  they  ought 

in  ^rtwv,  not  not  to  be  allowed  a  retroactive  efiect.    The  counsel  for  the 

5Sil?effM^  defendants,  however,  contends  that  flie  article  1485,  is  solrfy 

remedial  in  its  effects,  and  may,  therefore,  be  retroqiective  in 

its  operation.    The  distinction  as  to  laws  merely  remedial, 

and  those  which  affect  the  rights  of  persons,  is  often  difficult 

to  be  ascertained,  as  the  shades  between  ri^ts  and  remedies, 

in  a  legal  point  of  view,  frequently  run  much  into  each  other. 

Perhaps  it  cannot  be  said,  strictly  speaking,  ihat  the  person 

who  broaght  the  suit  in  the  Court  of  Probates,  acquired 

thereby  any  additional  right  to  the  propeity  which  he  sued 

for.    But  he  clearly,  by  this  act,  prevented  the  loss  of  rights 

which  he  already  had,  for  by  the  service  of  the  citation  tha 

prescription  which  had  already  began  to  interfere  with  these 

nights,  was  interrupted;  and  once  interrupted  to  tlie  prevkNtt 

time,  could  never  after  be  computed  to  acqmre  a  right  by 

prescription.    It  was  an  act  which  had  produced  Hs  fagid 
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eflecty  which  no  le^idative  pawer  could  afterwards  justl j  Wbstxiui  Dn. 
anwiL    We  are,  therefiire,  of  opimon  that  the  means  of  '— 

deibnce  hased  on  prescription  cannot  avail  the  defendants.       ^*  ^^^^ 


It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  affirmed,  with  costs. 


Vi. 
DB  BI.4irC. 


DE  BLANC  V9.  DE  BLANC. 

APPBAL  raOM  TBB  COURT  OF  PROBATBS  FOR  THE  PARMH  OF  ST.  MARTfV. 

A  JodgemBiit  oblBkied  by  tiw  wife  afRioft  her  hqclmnd  on  hU  confesaioii, 
aUbaiigh  eoacliisive  betweeo  tliemfelvefl»  w  liable  to  be  impeached  on  the 
HP^Hwd  of  fiBMid  and  colliuioo  by  third  peiaonf,  againat  whom  it  may 
oferate. 

So  in  a  suit  by  the  wife  (founded  on  a  previous  judgement  against  her  hus- 
band), to  recover  property  alleged  to  be  subject  to  her  legal  mortgage,  and 
claimed  by  a  third  person  or  creditor  of  the  husband,  on  an  allegation  of 
fraud  and  collusion,  the  burthen  of  proof  will  be  thrown  on  the  plaintiff,  to 
show  the  truth  and  genuineness  of  the  claim  on  which  she  obtained  the 
judgement  against  her  husband. 

Marguerite  C  De  Blanc  obtained  a  judgement  of  separa- 
tion of  property,  for  the  sum  of  five  thousand  eight  hundred 
and  nineteen  dollars  against  her  husband  in  1815.  She  was 
able  to  satisfy  all  but  one  thousand  and  eighty-six  dollars  out 
of  the  property  her  husband  then  possessed.  Subsequently, 
he  inherited  property  as  heir  of  his  father,  on  which  the  peti- 
tioner claims  to  have  an  older  and  higher  privilege  for  the 
balance  of  her  judgment  against  her  husband,  it  being  for 
dotal  and  paraphernal  property.  Auguste  Borine,  a  creditor 
of  the  husband,  levied  his  execution  on  this  property,  for  a 
debt  of  four  hundred  and  fifty-nine  dollars  and  eighty-seven 
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Wkbter!!  Dis.  cents,  contracted  in  1833,  since  die  rendition  of  the  wife's 

~  judgement.    She  now  sues  to  enjoin  this  creditor  from  pro- 

DE  BLAirc     ceeding  against  the  property  of  her  husband,  until  her  jadge- 

DE  BLANC,     ment  is  entirely  satisfied,  and  cites  her  husband  to  show 

cau^e  why  her  said  judgement  should  not  be  carried  into 

execution,  &c. 

The  defendant,  Borine,  opposed  her  claim,  alleging  the 
judgement  against  her  husband,  to  be  obtained  through  fraud 
and  collusion  between  them,  with  a  view  of  cheating  and 
defrauding  his  creditors;  that  the  plaintiff  could  not  avail 
herself  of  any  judgement  she  may  have  obtained  against  her 
husband,  to  support  a  claim  arising  out  of  a  balance  due  on 
it,  in  a  suit  against  a  third  person,  or  one  who  was  no  party 
to  it. 

The  defendant,  De  Blanc,  died  during  the  pendency  of  this 
suit,  and  it  was  transferred  to  the  Court  of  Probates  in  1837. 
The  defendant,  Borine,  amended  his  answer  in  opposition  to 
the  plaintiff's  claim,  and  added  the  wife's  judgement  against 
her  husband,  was  a  nullity,  and  could  have  no  legal  efiect 
against  his  succession,  now  administered  as  a  vacant  estate; 
that  defendant's  judgement  against  De  Blanc,  was  recorded 
in  1824,  and  operated  as  a  general  mortgage  on  the  succes- 
sion; that  the  wife's  judgement  never  was  recorded;  she  set 
up  her  legal  mortgage  for  the  restoration  of  all  her  parapher- 
nal effects.  The  defendant  insists  that  his  mortgage  is  supe* 
rior  to  the  plaintifis,  and  that  his  claim  be  first  satisfied. 

There  was  judgement  perpetuating  the  plaintiff's  injunc- 
tion, and  ordering  her  claim  to  be  paid  in  preference  to 
defendant's.     The  latter  appealed. 

The  record  of  the  suit  of  the  wife  against  her  husband  in 
1815,  was  offered  in  evidence  in  support  of  her  claim. 

It  was  admitted  that  the  father  of  Joseph  De  Blanc  died 
in  1826,  and  that  the  property  in  contest,  was  inherited  at  his 
death,  and  consequently  came  into  Joseph  De  Blanc's  posses* 
sion,  after  the  defendant,  Borine's  judgement,  was  obtained 
against  him  and  recorded. 

The  parish  judge's  certificate  states  there  is  no  document 
in  his  office,  showing  that  Marguerite  C.  De  Blanc  brought 
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any  property  or  money  into  marriage,  or  during  marriage  Wistbrn  Dis. 
with  her  husband. 

DB  BLAMC 
M. 

Brounson^  for  plaintiff*  dm  blaik^. 

Simon^  for  defendant,  contended: 

i«  That  the  wife  must  against  creditors  produce  proof  other 
than  the  husband's  confession  in  the  marriage  contract.  7 
Mar.  JV.  S.  460. 

2.  Subsequent  creditors  are  not  affected  by  the  husband's 
confession,  and  other  proof  must  be  produced  against  them. 

3.  Where  the  answer  charges  the  judgement  to  have  been 
obtained  through  fraud  and  collusion,  the  wife  must  give 
evidence  to  prove  it  was  bona  fide.  The  judgement  rendered 
on  confession' of  ibe  husband,  is  not  sufficient.  8  Mar.  JV. 
&459. 

4.  In  this  case,  the  fraud  and  collusion  is  specially  alleged, 
but  at  ail  events,  I  cannot  see  why  a  judgement  rendered  on 
the  confession  of  the  husband  (certainly  valid  between  them 
but  not  as  to  creditors),  should  have  more  force  than  the  hus- 
band's confession  in  the  marriage  contract,  or  in  any  other 
pubUc  act  subsequent  to  the  marriage.  If  such  judgement  is 
to  have  effect  against  creditors,  it  will  be  promoting  indi* 
rectly,  what  cannot  be  done  directly. 

5.  There  is  no  evidence  that  this  judgement  was  ever  pub- 
lished according  to  the  Civil  Code^  art.  89,  p.  342. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

The  wife  obtained  a  decree  of  separation  of  property  from 
her  husband,  and  a  judgement  against  him  for  five  thousand 
eight  hundred  and  nineteen  dollars,  in  the  year  1815,  which 
was  satisfied,  except  one  thousand  and  eighty-six  dollars. 
The  husband  obtained  the  benefit  of  our  insolvent  laws,  in 
(he  year  1824,  and  died  on  the  seventh  of  December,  1826; 
having  previously  inherited  from  his  faflier  a  certain  amount 
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Wmarmmmlh^  of  proper^,  wIh>  died  OD  the  mtik  of  April,  of  ihe  aaiiie 
^g^sssBXBs  year.    Prerious  to  the  death  of  Joseph  De  Blaac^Ai^ate 
KM^ac     Borine  (who  is  a  defendant  in  this  action)  had  obtained  a 
Bs  ■LAMc.    jndgement  against  him,  and  sabseqaently  levied  an  execnlion 
on  that  part  of  his  father's  succession  which  was  inherited  by 
the  son.    The  wife  obtained  an  iniiinctkHi  to  stay  proeeediiigs 
under  this  executicm;  claiming  a  preference  on  die  property 
seized,  to  have  the  balance  of  her  judgement  satisfied^    Pend- 
ing these  proceedings  De  Blanc,  the  husband,  died,  and  the 
cause  was  transferred  to  the  Court  of  Probates,  and  judge* 
meat  then  rendered,  allowing  the  preference  dsdmed  by  tilie 
wife,  from  which  Borine  appealed* 
oh^^t^     The  only  question  presented  Sat  daeisiim.  relates  to  the 
wife    «i;ai]itt  preference  claimed  by  the  plaintiff,  in  cooseqoence  o/  lier 
on'^hif  Wet-  judgement  against  her  husband*    This  judgeiMeBtis  baaed 
^ncW^e'^  entirely  on  the  confession  of  the  latter;  and  the  preference 
tweeii    them-  claimed  is  opposed  on  the  ground  of  firaud  and  coUuma  be^ 
tobetepeach-  tween  the  husband  and  wife,  by  which  the  latter  obtained 
mund*    ^  judgement;  and  although  conclusive  between  the  parties,  it 
fraad  and  eoi-  u  liable  to  impeachment  by  third  persons,  against  whose 

luiioD,  by  third    .   i.    ..  ^         ▼      ^      ^i      ^i  - 

penoiuagBiiMt  ngbts  it  may  operate*  In  truth,  this  question  4eems  to  be 
r^Se!*  "*^  settled  by  several  decinons  of  the  Supreme  Court  la  the 
8o,ui asQit  cases  oS Bui»(m  vs.  Thompton^  7  Jlforita,  JV»  &  460,  and  that 
fLnded^^a  of  jBcorrf  VS.  PyVwi,  8  Martin,  JV.  5.459;  and  also  that  of  Sb- 
previooB  jadg.  riqnmi  vs.  La  Croix,  1  L.  lUp.  373.    The  doctrines  laid  down 

Dent    acainst 

her  husband),  in  tbese  cases  IS  in  no  manner  contrary  to  the  principles 
l^l^^iJpd  a««med  in  the  decision  of  the  case  of  Tumiull  vs.  Daois  tioL 

to  "her^iilSl  ^  ^^^^  ^*  ^'>  ^^^  ^  ^^^^  8uit  no  allegation  of  fraud  and 
mor^ap,  and  collusion  is  made  in  the  answer. 

third  penon  or  The  right  of  third  persons  who  may  be  defrauded  by  judge- 
h![^£^  on^  "^^^  rendered  in  cases  to  which  they  were  not  and  could 
fi!!la?^d  e^-  ^^  l>^<»n^  parties,  to  allege  fraud  against  such  judgements, 
luston^thebiip-  may  be  safely  admitted  as  a  general  rule  in  juri^rudence; 
wSrbethrovm  ^^^  ^  transactions  between  husband  and  wife,  by  which 
to  ^'ihSir'SS  preferences  jure  created  in  favor  of  one  of  the  parties,  must 
trathandcena-  be  viewed  with  suspiciou  when  Ibey  come  in  oompetitiosi 

ineneM  of  the  ' 


ciahnonwhich  with  the  <claun9  of  otber  creditor!.    We  are  <kf  opinion  that 
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the  aH^fttimis  of  fraud  and  coUusion,  contained  in  the  answer,  Whstbsji  Dm. 
placed  tile  burthen  of  proof  on  the  friaintiff,  to  show  the  truth         ' 
and  genuinenes  of  the  foundation  on  which  the  obtained  Ae      nBVLnn 
judgement  against  her  husband.  ka8»  st  al. 

The  judgement  of  the  Probate  Court  must  therefore  be  she    obtained 
reversed.    But  the  plaintiff  having  relied  solely  on  her  judge-  l!^^Mt^"*hCT 
ment,  under  a  belief  that  it  should  be  held  conclusnre  against  husband. 
all  persons,  may  have  her  just  claims  sacrificed.    The  cause 
ought  therefore  to  be  remanded,  for  a  trial  de  novoj  in  order 
that  she  may  adduce  evidence  (if  in  her  power)  to  support  the 
judgement  against  her  husband;  this  the  justice  of  the  case 
requires. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  ttiat  the 
judgement  of  the  court  below  be  avoided,  reversed,  and 
annulled:  and  it  is  further  ordered,  that  the  cause  be  sent 
back  to  said  court  for  a  new  trial;  the  appellee  to  pay  the 
coats  of  appeal. 


FUSEUEB  (F.  M.  C.)  vs.  MASSE  £T  AL.  (F.  P.  C.) 

▲PPIAL  ntOM  THB  COUKT  OF  THX  FIFTH  DISTRICT,  THX  JUDOS  OF  THE  flSTXHTB 

PRBSIOlirO. 

An  instrament  passed  before  a  Spanish  commandant,  in  the  form  of  a  notarial 
act,  purporting  to  be  an  act  of  adoption,  is  insufficient  to  confer  aH  the  rights 
and  privileges,  under  the  Spanish  laws,  on  the  adopted  child. 

Adoption,  by  the  SpaniA  taws,  coald  only  take  place  by  tiie  antbofMy  of  ths 
king;  orby  a  Judidal  decree,  rendered  on  apetition  pveflented  te the  Judge. 

ItnonlyfaiaBtiwttehMMMtetbmt  bat  bythevalUUty  «f  ali  teir  pvti, 
that  the  nolllty  ef  mo  porHkm  dmws  withit  the  mdlity  of  the  wfaote. 
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WnTBBif  Dii.  Bat  tboqgh  an  act  of  adoption  be  invalid,  aa  such,  yet  the  donation  contained 
Stmt,  1838. 

in  it,  by  maldng  tlie  cbild  the  univenal  heir  of  the  donon  to  tlieir  property 

rusiLinn  nf^^r  death,  givet  the  donee  capacity  to  receive,  independent  of  the  adoption. 

MAMB  KT  AL. 

An  acceptance  is  not  required  by  the  Spanish  laws,  to  give  effect  to  a  donation, 
MMfts  eanis;  and  in  donations  inUr  vivos,  it  was  only  required  to  deprive 
the  donor  of  the  power  of  revocation,  when  delivery  did  not  accompany 
the  gift. 


Subsequent  changes  of  disposition  of  property,  in  a  will  which  is  h 
show  a  sufficient  intention  of  a  change  of  mind,  as  will  revoke  a  fonner 
donation. 


The  plaintiff  claims  the  succession  of  one 
deceased,  on  the  ground  that  he  was  the  adopted  son  of  her 
and  her  late  hushand,  Etienne  Sem  Fusilier,  both  f.  p.  c« 
He  shows  that  he  was  purchased,  as  a  slave,  from  A*  Sofieau, 
by  the  said  Magdelaine  and  Etienne  Sem,  and  emancipated 
by  them  in  a  public  act,  passed  in  1797,  before  Martin  Do- 
ralde,  commandant  of  Attakapas  and  Opelousas,  in  which  he 
was  acknowledged  as  the  natural  son  of  Etienne  Sem;  and  by 
a  siibsequent  notarial  act,  passed  before  the  same  authority,  in 
June,  1799,  he  was  duly  adopted  by  them,  as  their  child  and  heir. 
He  now  claims  their  property  in  the  same  right  as  if  he  had 
been  a  child  bom  of  their  lawful  marriage.  As  such  heir  he 
claims  the  tract  of  land  and  improvements,  whereon  the  said 
Magdelaine  lived  at  her  death,  which  the  defendants  ffithhold, 
and  also  the  balance  of  the  succession.  He  prays  to  be  recog- 
nized as  the  sole  heir  of  the  deceased,  and  to  be  put  in  pos- 
session of  all  her  estate. 

The  defendants,  Rosalie,  Jean  Francois,  together  with 
Annette  Masse,  allege,  that  they  are  the  brothers  and  sisters 
of  Magdelaine  Masse,  deceased,  and  as  such  collateral  heirs, 
are  entitled  to  her  succession,  in  preference  to  the  plaintiff 
They  say  the  acts  of  1798  and  1799,  by  which  the  plaintiff 
claims  to  be  emancipated  and  adopted  by  Etienne  Sem  and 
Magdelaine,  are  nuU,  because  the  plaintiff  was  a  slave  befi>re 
passing  them,  and  could  not  be  legally  adopted,  &c.    That 
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the  said  acts  were  made  on  conditioo  tliat  the  plaintiff  should  ^■*''^"?J^'"' 

Sept.  lo3^> 

assist  the  said  Etienne  Sem  and  Magdelaine,  and  not  aban-  - 
den  them  to  die  end  of  their  fives,  but  which  they  say  he  has      ^^^^^^^ 
difme*    That  in  consequence,  said  Magdelaine  in  her  will  masse  st  al. 
(which  was  anmiUed  for  want  of  the  requisite  formalities), 
revoked  the  previous  act  adopting  him  as  her  son,  and  be- 
queathed her  property  to  the  other  heirs,  except  a  legacy  to 
the  pkiintifi^  which  he  accepted  and  received  from  the 
executor  of  said  will. 

The  defendants  had  judgement  for  the  whote  of  the  suc- 
cession claimed  by  the  plaintifi^  who  is  inhibited  from  setting 
up  amy  title  to  the  same  against  the  defendants.  The  plaintiff 
appealed. 

it  appeared  in  evidence,  that  the  plaintiff  was  the  natural 
and  adopted  son  of  Etienne  Sam,  and  that  the  latter  died 
without  ever  revddng  the  act  of  adoption.  The  wife  was 
the  survivor  of  them,  who  kept  possession  of  all  the  property 
until  her  death.  She  left  a  will,  bequeathing  the  estate  to 
her  collateral  heirs,  except  a  small  legacy  bequeathed  to  the 
plaintiff.  This  wiU  was  declared  invaKd  for  want  of  the 
requisite  fennalilies.  The  plaintiff  then  sued  for  the  whole 
of  the  estate. 

PoRTn,  J.,  delivered  the  opinion  of  the  court. 

In  the  year  1783,  two  people  of  color,  Etienne  Sam  and 
Jeannette,  entered  into  a  contract  of  marriage  before  the 
commandant  of  Attakapas  and  Opelousas;  and  by  the  same 
act  agreed,  that  in  case  there  were  no  issue  of  the  marriage, 
the  survivor  should  take  all  the  property,  whether  proper  or 
acquired,  that  existed  at  the  termination  of  the  coverture- 
There  were  no  children  from  the  connexion;  but  the  hus- 
band had  a  natural  son,  who  was  a  slave  of  one  Soileau.  In 
May,  1797,  Soileau  promised  to  sell  this  slave  to  the  husband, 
on  the  condition  that  he  was  to  give  him  his  freedom; 
wbietter  any  regular  sale  took  place  in  pursuance  of/Qiis 
promise,  the  record  does  not  inform  us;  but  in  the*  month  of 

54 
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WesTCRK  Du.  August  following,  we  find  the  fiither,  by  public  act,  emanci- 

Stft.  163*.  1       ■■     a  » 

.     pates  his  son,  in  confofmitj  to  the  promise  he  had  made  to 
FUSILIER      jiig  fonner  master,  when  the  latter  made  the  sale  to  him;  the 

vs.  ^ 

IIA5SX  ST  AL.  slave  BO  emancipated,  is  the  plaintiff  in  the  present  action^ 
and  he  claims  all  the  property  the  father  and  wife  died  pos- 
sessed of,  in  virtue  of  an  authentic  act,  by  which  they  adopted 
him  as  their  child. 
An    iiutni-      ^his  act  appears  to  have  been  executed  before  the  com- 
ment    passed  mandant  of  Opelousas  on  the  first  day  of  June,  1799.     The 

before  a  Span-  *  . 

ish  command-  parties  declare,  that  not  having  children  by  their  marriage, 
formofanota-  ^^^7  ^^^  desirous  of  nominating  an  universal  heir  to  tbeir 
™rt]n^\o''ib^  ^^^^^'  ^^^  ^^  ^^  purpose,  they  adopt  the  Other's  natural 
anactofadop-  son,  Pierre,  with  all  the  rights  which  that  quality  can  ccMifer 
cienuo  ^"nfer  on  him;  and  that  they  institute  him  their  only  and  oni- 
ail  the  rights  ^^^j  ^eir  after  their  death,  of  all  their  present  and  future 

and  pnvileges  '  ^ 

Hiider  the  Spa-  property;  only  requiring  in  return,  that  he  will  assist  them 
the  adopted  cmd  not  abandon  them  for  die  remainder  of  their  lives.  Two 
^''^'  other  clauses  are  contained  in  this  instrument;  one,  by  which 

the  wife  is  stated  to  have  declared  on  oath,  that  she  executed 
the  act  without  restraint,  and  of  her  own  free  will  and  accord; 
the  other,  by  which  it  was  agreed  that  it  should  not  be 
annulled,  except  by  the  mutual  consent  of  botfi  husbaiid  and 
wife. 

The  husband  died  first,  without  any  act  of  revocation;  die 
wife,  before  her  decease,  executed  her  last  will  and  testa- 
ment, by  which  other  dispositions  were  made  of  the  property, 
although,  by  this  will,  a  considerable  portion  of  her  estate 
was  bequeathed  to  the  plaintiff.  A  contest  arose  between 
the  heirs  of  the  wife  and  the  plaintiff,  in  relation  to  the 
validity  of  this  instrument;  the  latter  endeavored  to  maints^yn 
it,  but  by  a  judgement  of  this  court,  it  was  pronounced  null, 
for  want  of  the  formalities  which  the  law  required. 

The  plaintiff  has,  since  the  decision  of  that  suit,  instituted 
this  action,  by  which  he  claims  the  whole  of  the  estate,  of 
which  his  adopsed  mother  died  possessed.  The  answer 
asserts  the  defendants  to  be  the  legal  heirs  of  the  deceased, 
who  died  intestate ;  that  the  act  of  adoption  was  not  made 
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pursaant  to  the  laws  of  Spain  then  in  force  in  Louisiana^  and  '*^i|fT**''^"* 
could  confer  no  right  on  the  plaintiff;  that  it  was  made  on  1- 

conditions  which  the  plaintiff  failed  to  perform;  and,  finally,     sikoleton 
that  this  act  of  adoption  was  revoked  by  an  instrument,  exe-       smith. 
cuted  by  the  deceased,  which  though  not  good  as  a  last  will 
and  testament,  was  yalld  as  an  act  of  revocation. 

By  the  laws  of  Spain,  adoption  could  take  place  but  in  two     Adoption  by 
modes;  one  by  authority  of  the  king,  and  the  other  by  autho-  ♦*>«     §C2^ 

'  •'  -^  ®'  •'  laws  could  OU-"  — 

rity  of  justice,  on  petition  presented  to  the  judge,  proof  ad-  ly  take  place 
ministered  of  the  facts  on  which  the  law  permitted  the  act,  ty  of  the  king, 
and  a  judicial  decree  rendered  on  the  evidence  given.     In  5^©^*  render 
the  present  case  none  of  these  formalities  appear  to  have  been  edonapetition 
pursued.     The  instrument  was  passed  before  the  commandant  [he^dge. 
in  the  form  of  a  notarial  act     The  maxim  omne  rite  acta 
has  been  pressed  into  the  cause  of  the  plaintiff,  but  the  maxim 
has  its  limits,  and  we  cannot  presume  both  a  decree  and  the 
formalities  which  should  have  preceded  it.    Febrero,  p.  1,  cap. 
15,  §  1,  nos.  1,  6,  33—5. 

We  are,  therefore,  of  opinion,  that  the  instrument  produced 
in  this  cause,  did  not  constitute  the  plaintiff  the  adopted  son 
of  the  parties  whose  intention  was  to  make  him  such.  The 
next  question  is,  whether  the  donation  contained  in  it  falls, 
as  a  consequence  of  the  act  of  adoption  being  invalid. 

As  the  donors  had  no  forced  heirs  at  the  time  the  donation 
was  made,  and  died  without  any,  the  donee  had  the  capacity 
to  receive,  independent  of  the  adoption.     We,  therefore, 
think  that  part  of  the  instrument  by  which  they  gave  him 
their  property  after  their  death,  was  vahd  and  should  take 
effect.     It  is  only  in  acts  which  cannot  subsist  but  by  the      it  is  only  in 
validity  of  all  its  parts,  that  the  nullity  of  one  portion  draws  cannot  s^bsi^t 
with  it  the  nullity  of  the  whole.    Acceptance  we  do  not  think  Jjjjt  ^^y  '^e  va- 
was  required  by  the  Spanish  law,  to  give  the  donation  mortis  their  parts  that 
causa  effect.     In  donations  inter  vivosj  it  was  only  required  to  one  ""portion 
deprive  the  donor  of  the  power  of  revocation  where  delivery  ^^^  yp^^  '* 
did  not  follow  the  gift.    See  the  case  o{  Pierce  vs.  Gray  etal»  the  whole. 
5  M»r.  367,  and  note  of  Gregoria  Lopez  to  the  4th  law  of  the  4th 
title  of  the  5  Partida.     And  Siguenza^  lib.  1,  cap.  35,  no.  4. 


d 
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WmtibkDm.      We  have  next  to  examine  whettier  this  donation  coaU  be 

&0f   1830 

■  '-  revoked,  and  if  our  inquiry  should  lead  us  to  the  concloaon 

FUSILIER  that  it  could,  whether  in  foct  it  was  revoked. 
XA88B  ET  AL.  Bj  the  Spauish  law  as  by  that  of  all  other  countries  with 
which  we  are  acquainted,  donations  morftfcatita  were  subject 
to  any  change  which  the  will  of  the  donor  might  direct  up  to 
the  time  of  his  decease.  The  law  of  that  countiy)  however, 
presented  an  exception  to  the  general  rule  in  case  the  instm- 
ment  contained  a  clause  in  a  particular  form*  That  form  it 
is  unnecessary  to  set  out.  It  is  sufficient  to  state  that  it 
required  the  donor  to  declare  that  for  no  cause  whatever 
should  the  donation  be  annulled,  and  that  it  was  to  have  the 
same  force  and  effect  as  a  donation  trUer  vtvot.  The  oath  of 
the  party  was  also  necessary  to  make  it  binding  on  him.  We 
are  of  opinion  that  the  clause  found  in  the  act  produced  in 
this  case,  by  which  the  donors  made  their  power  of  reTOcation 
depend  on  the  will  of  each  other,  did  not  take  the  case  out 
of  the  general  lule,  and  was  not  a  compliance  with  the  law 
which  required  a  renunciation  of  a  totally  different  kind.  In 
coming  to  this  conclusion,  we  have  not  taken  into  conside- 
ration the  absence  of  the  oath  which  the  Spanish  law  required 
to  make  the  contract  binding.  See  Siguenzoj  lib.  I,  cap.  35, 
no.  1 — 3.     Febrero^p*  l,cap.  5,  §  2,  no.  43. 

The  next  and  last  inquiry  is,  was  the  donation  in  £su:t  re- 
voked?   As  to  the  father,  the  case  is  quite  clear;  he  died 
without  making  any  change  in  it.    His  wife,  the  other  donor, 
before  her  decease  made  her  last  will  and  testament  by  which 
But  though  she  made  dispositions  of  her  property  different  with  and  con- 
tion  be^invflaid  t^ary  to  those  contained  in  the  act  of  donation.    This  instra- 
doMtion^cwi^  ™^^*  ^^  ^^  ^ii^  at  the  suit  of  the  heirs  of  the  wife,  as 
tained  in  it  by  wanting  in  some  of  the  formalities  required  by  law  to  give 
child  Uie  uni-  effect  to  dispositions  of  property  by  an  act  mortis  causa.     But 
thrdonon  to  i*  *s  contended  that  though  not  good  as  a  last  will  and  testar 
their  proper^  ment,  it  is  valid  as  a  revocation.    To  this  it  is  answered  fliat 

after      death,  ' 

gives  the  do-  had  the  instrument  contained  an  express  revocation,  the 
to^recdve^i^  doctilne  Contended  for  might  be  true,  but  that  it  is  incorrect, 
fS^adonSon*^*^  ^'^^^  the  change  of  will  is  implied  from  a  testamentaiy 
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^sfoAiiM  wUeh  fidled  in  ite  effbet,  the  pKsomption  of  Uw  WmwvDii. 
being  that  the  testator  only  intended  the  donation  shoiikl  be  ss==ss£ 
revoked  in  case  the  provisions  in  the  will  coald  have  their     '''•^■* 
effect      Febrero  states  that  tliree  witnesses  are  sufficient  kassb  »t  al. 
to  prove  the  chanee  of  intention,  because  the  donation  is  An  acceptance 

*  ®  '  IS  not  required 

revoked  by  the  mere  fact  of  the  donor  having  repented  by  the  Spanish 
of  his  former  act.  This  question,  however,  is  treated  of  by  effect  to  a  do- 
TouUier  at  great  lengtii  and  with  his  accustomed  learning  ^"  ^^ 
and  ability.    In  opposition  to  Merlin  iie  concludes,  and  in  donations  iiuer 

vtoofy  it    was 

that  conclusion  we  agree  with  him,  that  dispositions  in  a  last  oniv  required 
will  and  testament,  invalid  as  such,  which  are  irreconcilable  ^Q^r  "of  the 
with  and  contrary  to  a  previous  donation,  equally  mark  a  power  of  revo- 
change  of  intention  in  the  donor  as  an  express  revocation  delivery  did 
and  do  revoke  it.     Febrero^p*  1,  cqp.  5,  §  2,  no.  41.     TcnUlierj  "^  thcT^ 

Kb*  3,  tit*  2,  Of*  5,  nas»  625—36.  Subsequent 

It  was  attempted  to  show  that  the  donation  was  made  on  ^sit^of  pro- 
certain  conditions,  and  that  the  donee  had  performed  them.  ^hPh'is^nva- 
The  evidence  in  our  opinion  leaves  this  fact  quite  doubtful,  iid^showasuf- 
and  the  plaintiff  having  ibe  affirmative  and  faiUng  to  establish  tion  of  a 
it,  can  derive  no  benefit  from  this  clause  in  the  act.  ^^IL  to  re- 

The  donation  made  by  the  husband  and  wife  to  the  plain- 1^^^  ?  former 

donation. 

tifll^  having  revoked  the  clause  in  the  marriage  contract  by 
which  the  survivor  was  to  have  the  whole  of  the  property  at 
the  death  of  one  of  them,  it  follows,  from  the  opinion  just 
expressed,  that  the  donee  of  the  husband  by  whom  the  dona- 
tion was  not  revqked,  must  receive  one  half  of  the  estatCf 
and  the  heirs  of  the  wife  the  other  half. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  annulled,  avoided,  and 
reversed;  and  it  is  further  ordered,  adjudged,  and  decreedp 
that  the  plaintiff  is  entitled  to  one  half  of  the  estate  real  and 
personal,  of  which  Magdelaine  Masse  died  possessed,  and  the 
defendants  in  this  cause  to  the  other  half;  and  it  is  further 
ordered,  adjudged,  and  decreed,  that  this  cause  be  remanded 
to  the  District  Court,  in  order  tiiat  a  paititien  be  made  of 
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WKiTBwi  Dn.  aaid  estate  punuant  to  this  decree;  the  appellees  paying  costs 
in  both  courts. 

Sllf«LETON 

M. 

SMITH.  Simon  and  Brtnonson^  for  the  plaintiff. 

Botoen,  for  the  defendants. 


SINGLETON  w.  SMITH. 

▲PPKAL  PROM  THE  COURT  OF  TBS  FIPTH  JUDICIAL  DISTRICT,  THK  JUDGE  OP  TRC 

DISTRICT   PRESIDING. 

It  is  not  safficient  ^nnd  to  disniss  an  appeal,  becanse  the  bond  is  signed  by 
another  person  for  the  appelhint,  as  attorney  in  £act,  withoot  ptodneing  his 
authority.  The  appeUant  is  bound  by  law  to  comply  with  the  jodgemeiit 
of  the  eoort,  and  the  surety  fomishesto  the  appellee  all  the  seenrity  he  can 
require. 

An  eiception  to  the  form  of  action  will  be  considered  as  waived,  by  filing  ao 
answer  to  the  merits. 

Where  a  receipt  is  given  by  the  agent  of  the  plaintiff  in  execution  for  a  certain 
sum,  "in  full  of  the  within  execution,"  parole  evidence  will  be  received  to 
show  there  is  error  in  the  written  receipt,  and  that  it  was  only  intended  to 
be  given  in  fall  for  all  the  money  then  made  on  the  execution. 

When  two  written  documents,  each  equally  entitled  to  credit,  are  apparently 
inconsistent  with  each  other,  they  may  be  explained  and  reconciled  by  evi- 
dence, dehors  the  instrument. 

The  plaintiff  sues  for  the  recoverj  of  four  hundred  and  six- 
teen dollars  and  fifiy-^ight  cents,  the  balanceof  a  judgement 
on  a  note  of  the  defendants,  o1>tained  ip   the  parish  of 
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Rapides,  about  the  first  of  April,  1837.    He  alleges  <lie  WestsbwDu. 
defendant  is  a  citizen  of  Texas,  and  is  about'  to  remove  his  ' 

property  out  of  the  state;  and  prays  for  an  attachment  and     8nio»Toiv 
judgement,  &c.  sioth. 

The  defendant  first'  excepted  to  the  action,  that  it  was 
founded  on  a  judgement  rendered  in  another  parish  of  this 
state,  for  a  sum  of  money,  upon  which  execution  should  have 
issued;  and,  further,  that  said  judgement  forms  res  judicata  to 
this  suit.  He  then  plead  a  general  denial,  and  satisfaction  of 
the  former  judgement. 

On  the  trial  of  the  cause,  the  plaintiff  offered  the  testimony 
of  W.  Singleton  and  W.  TumbuH,  (the  latter  sheriff  of  Ra- 
pides,) to  show  that  the  following  receipt,  contained  in  the 
former  record  and  judgement  obtained  in  Rsqiides,  was  not 
given  in  full  for  the  execution  and  satisfaction  of  said  judge- 
ment, as  on  its  face  jt  purports  to  be;  but  only  in  fiiU  of  a  cer- 
tain sum  then  actually  made  on  the  said  execution,  by  a  pre- 
vious sale  of  a  negro  girl;  leaving  the  balance  now  claimed, 
as  still  unpaid.  That  the  receipt  was  made  to  appear  in  full 
on  its  face,  and  signed  by  the  plaintiff's  agent  through  error. 
The  defendants  counsel  objected  to  the  testimony,  which  was 
sustained  by  the  judge  presiding,  and  the  plaintiff  took  his  bill 
of  exceptions: 

"Received,  Alexandria,  9th  May,  1838,  of  Walter  Turn- 
bull,  sheriff  of  the  parish  of  Rapides,  one  hundred  and  twenty 
dollars,  in  full  of  the  within  execution. 

"WASHINGTON  SINGLETON." 

There  was  judgement  for  the  defendant;  the  plainti^ 
appealed. 

SpUxne^  of  counsel  for  defendant  and  appellee,  moved  to  dis- 
miss the  appeal  on  the  ground,  that  the  appeal  bond  was 
insufficient,  being  signed  by  an  attorney  in  fact  for  the  prin- 
cipal, who  did  not  show  any  authority  to  perform  such  an  act. 
Cited  La.  Chde,  2956. 

No  counsel  appearing  for  the  plaintiff,  Splancj  for  defen- 
dant, submitted  the  following  points  and  authorities: 


i 
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WimurDMk      1.  Afe€ord  or  receipt  contained  in  and  making  part  of  it, 
'  cannot  lie  contradicted  bj  parole  testimony.    4  JMor.  JVl  & 

8»«LBT«ii     i-j^    7  j|4^^  jv:  &  281.    La.  CWc,  285ft    3  &aribV,995, 
•aira.        1001—4. 

2.  The  return  of  a  sheriff  to  a  writ  of  execution,  is  concla- 
sire  between  the  parties  litigant.  3  SterAte,  1044,  (in  Margin 
11  £bil  2M,)  1  ifeW,  284.  lMH.Rq^.m. 

3.  A  receipt  to  an  agent,  acknowledging  payment  by  the 
principal  or  plaintiff  in  execution,  is  condosiTe,  and  cmnot 
be  contradicted  by  parole  evidence.  3  Starkie^  127ft  6Sergi» 
(r  Ramie,  14&  1  Johns.  Tft 

4.  In  this  case,  the  defendant  is  the  principal  or  plaintiff 
in  the  original  executi<MK  in  the  record;  and  the  sheriff  the 
agent  or  person  authorized  to  receire  and  pay  oyer  ibe  mooejm 

FomtBB,  J.,  delivered  Ae  opinion  of  ^e  court 

hit  noifof-  The  appcBee  has  moved  to  dismiss  diis  appeal,  becanse  it 
to  ditmui  ao  doesifeot  appear  the  bond  was  signed  by  an  attorney  in  fibct, 
owMtbebo^  legally  empowered  to  execute  such  an  instrument  fcr  Oe 
is  linied  by  appellant.  It  is  unnecessary  to  go  into  this  in^pairy,  as  the 
son  for  the  ap-  appoBaut  is  boimd  by  the  law,  to  carry  i»lo  effect  any  judge- 
toniey'infacti  ^^^^  ^^^  court  may  render;  and  the  surety  who  signed  the 
J"*^<*"*  P«>-  appeal  bond,  furnishes  to  the  appellee  all  the  security  he  can 
thori^.    The  require. 

^on/by  law,  '^^^  ^^^  ^  brought  on  a  judgement  rendered  in  the  sixth 
i^th'^i"?*'^  district;  and  an  exception  was  filed  to  the  right  of  the  plain- 
ment  of  the  tiff,  to  maintain  two  actions  within  the  state  for  the  same 

coiurti  and  the  vm      i         •  •  ««      « 

surety  fiininb-  cause.    Whether  this  exception  was  not  well  taken,  cannot 
pellM  *all  Se  ^^  inquired  into,  as  it  does  not  appear  to  have  been 
security  he  can  on  by  the  court  below;  and  the  defendant  waived  it  bv 
An  exception  an  answer,  in  which  the  ments  were  put  m  issue. 

!!^nf^  hi  '^^^  r«<^o^  ^^  "^^^^^  ^^ »  brought,  exhibited  the  feUow- 
considered  as  {ng  return  by  the  sheriff  of  Rapides^  on  an  execution  which 

waived,  by  fil-      ®  ,  /'  r    ^~7 

ing  an  answer  had  issued  there. 

e  men  .       ^^^  virtue  of  this  writ  ^  fieri  fadoB,  issued  in  Hm  case,  I 
seized  a  negro  wooian,  named  Dice,  aged  about  twa^y-eeven 
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years,  and  having  oflfered  die  same  at  public  sale,  6cc»  J«  ^J*T"^'* 
Young  became  the  purchaser,  for  the  price  of  three  hundred  -^ 

and  thirtj-three  dollars,  it  being  more  than  two-thirds  of  the     swoibton 
appraised  value."  aniTB. 

Below  the  return,  is  found  the  following  receipt: 

^'Received,  Alexandria,  9th  May,  1828,  of  Walter  Turn- 
bull,  sheriff  of  the  parish  of  Rapides,  one  hundred  and  twenty 
dollars,  in  full  of  the  within  execution*" 

The  judgement  which  the  Jieri  facias  pursued,  was  for  a 
larger  amount  than  that  made  by  the  sheriff;  and  the  receipt 
expresses  to  be  in  full  of  the  execution.     On  the  trial,  the 
plaintiff  offered  evidence  to  show  there  was  error  in  the 
terms  used  in  the  acquittance  given  by  him;  that  he  had  in 
bet  only  received  the  money  collected;  and  that  instead  of 
being  in  full  of  the  amount  ordered  to  be  made  by  the  execu-  ^^ip^  j^  X^ 
tion,  he  contemplated  giving  a  receipt  in  full  to  the  sheriff,  ^the  pl^tiff 
for  all  the  money  he  had  made  on  the  execution.     This  evi-  in  eiecution, 
dence  the  defendant  opposed,  on  the  ground  that  it  was  sam,  ''in  full 
ofiering  parole  evidence  to  contradict  the  written  proof  on  execatioD/'pih 
record;  and  the  court  sustaining  the  allegation,  the  P^intiff  J^]Jj  ^^®^^® 
took  a  bill  of  exceptions.  ed    to   show 

We  are  of  opinion  the  judge  erred.  Did  the  receipt  stand  in  the  written 
alone,  the  question  would  be  presented  under  another  aspect;  that *S  was  oi^ 
but  taken  with  the  sheriff's  return,  it  does  not  involve  the  {^''1^®°^.®^  ^^ 
right  of  a  party  to  control  written  proof  by  parole  testimony;  for  all  the  mo- 
but  whether  two  written  documents,  each  equally  entitled  to  on^the  "execu* 
credit,  and  apparently  inconsistent  with  each  other,  may  not  ^^ 
be  explained  and  reconciled  by  evidence,  dehors  the  instru-  written  docu- 
ment. The  sheriff's  return  is  not  attacked ;  there  is  no  aile-  ^^y  ^ntu 
gation  that  it  is  incorrect.     By  it,  we  see  that  only  a  cer-  ^^^  *®  credit, 

®  ^    ^  •'are  apparently 

tain  sum,  less  than  the  judgement,  interest,  and  costs,  was  inconsbtent 
received  by  him.    Now,  unless  we  admitted  the  sheriff  paid  ther,they  may 
over  to  the  plaintiff  more  money  than  he  received,  the  receipt  andre^nciied 
can  be  understood  in  no  other  way,  than  in  full  for  all  the  ^7.  «^denoe, 

1  Mors  the   in- 

moneys  made  by  him.    We  think  the  apparent  contradiction  strament. 

55 
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WsmnDH.  uk  tita  two  docomentB,  jvatified  flie  introdaction  of  paide 
eyidence. 


LUrTOH 


And  it  is,  Aerelbre,  ordered,  adjadged,  and  decreed,  that 
the  judgement  of  the  District  Court  be  revened  and  annulled, 
and  tiiat  the  cause  be  remanded  to  the  said  court,  with  direc- 
tions to  the  judge  tiiereof,  not  to  reject  evidence  diat  the 
money  received  by  the  plaintiff,  were  not  in  full  of  the 
amount  ordered  to  be  made  by  the  executi<Hi;  and  it  is  ftir^ 
ther  ordered,  that  the  appellee  pay  the  costs  of  the  appeal. 


LINTON  w.  MOORE. 

▲PPXAL  PROM  Tm  COURT  OF  PROBATS0  FOR  TBS  PAKlSH  OF  ST.  LAin>&T. 

The  appellee  most  allege  the  iigury  done  him  by  the  judgement,  and  pray  that 
It  be  amended,  In  his  answer,  or  he  will  not  be  relieved  on  the  appeal. 

Tlie  law  allows  remuneration  for  the  eountel  of  absent  heirs  for  serriecs 
rendered,  but  no  eompensation  for  the  loss  of  the  opportunity  of  being 
employed  against  the  estate  claimed  by  the  heirs  he  r^iresents. 

The  plaintiff  having  been  appointed,  in  November  last, 
attorney  for  an  absent  heir  to  the  estate  of  R«  Taylor,  de- 
ceased, filed  his  petition  last  May  term  of  the  court,  against 
die  administrator,  demanding  three  hundred  and  one  dollars, 
as  a  compensation  for  his  services;  alleging  that  the  law 
deprived  him  of  the  power  to  represent  claims  and  appear 
against  the  heirs  of  the  succession,  in  consequence  of  said 
appointment.  He  prays  that  the  administrator  be  cond^nned 
to  pay  him  the  above  sum,  &c. 
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The  defendant  denied  diatany  services  had  been  rendered,  WsstbrhDii. 


Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  having  been  appointed  to  represent  an  absent 
heir  of  a  person  whose  estate  was  administered  by  the  defen- 


or  that  any  compensation  was  due  to  the  plaintiff.    The 

judge  allowed  the  legal  fee  of  eleven  dollars,  and  gave  judge-       lutos 

ment  for  the  plaintiff  accordingly.    The  latter  appealed.  hoou. 

It  was  admitted  the  plaintiff  had  been  regularly  appointed, 
on  his  own  application,  in  November  last;  that  there  were 
four  heirs  to  the  decedent's  estate,  and  the  inventory  amounted 
to  about  ten  thousand  dollars.  It  was  agreed  the  papers  of 
the  succession,  on  file  in  the  parish  judge's  office,  might  be 
referred  to,  as  evidence  in  this  cause.  They  do  not  show  that 
any  services  whatever  were  rendered  by  the  attorney  of  the 
absent  heir;  from  them  it  appears  the  inventory  was  taken 
before  the  appointment. 

Linton^  in  propria  personoj  submitted  the  case  on  the  part 
of  the  plaintiff. 

Qirry,  for  defendant,  submitted  the  following  poinis: 

1.  ^The  counsel  of  absent  heirs  are  only  entitled  to  receive 
fees  and  emoluments  proportioned  to  the  pains  taken  in  the 
performance  of  their  duties,"  &c.;  which  are  ^not  to  be 
granted  to  them  except  on  proof  being  made  of  &e  services 
by  them  rendered."    JL  Code^  art.  1213. 

3.  There  is  no  proof  that  any  services  were  rendered  in 
this  case,  other  than  the  appointment  of  the  plaintiff;  that 
there  were  a  certain  number  of  heirs,  and  the  amount  of 
the  inventory  stated. 

3.  The  plaintiff  was  appointed  in  November,  1831,  after 
the  inventory  was  made ;  and  filed  this  suit  in  May  last,  before 
the  administration  was  closed  or  settled,  or  the  tableau  of 
distribution  homologated;  consequently,  his  action  is  premar 
ture,  and  should  be  dismissed. 
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WbstbiuvDu.  dant,  stated  the  estate  was  much  inrolyed,  and  a  long  time 

^^^^^'     ^^l^  be  required  for  its  settlement;  and  in  as  moch  as  fab 

Lwraif       app<»ntment  deprived  him  of  the  faculty  of  being  employed 

^'         against  tiie  estate,  he  claimed  three  hundred  and  one  dollars, 

as  a  remuneration  for  his  services.    The  defendant  pleaded 

the  general  issue.    The  plaintiff  had  judgement  for  eleven 

dollars,  and  appealed. 

The  statement  of  facts  admits  the  plaintiff's  appointment; 
states  the  amount  of  the  inventory  to  be  ten  thousand  four 
hundred  and  sixty-six  dollars  and  sixty-six  cents. 

The  defendant's  counsel  has  contended,  that  the  counsel  of 
an  absent  heir  is  entitled  only  to  emoluments  and  fees  prc^ 
portioned  to  the  pains  taken  in  the  performance  of  his  duties, 
,and  they  are  not  to  be  allowed  but  on  proof  of  the  services 
rendered,  and  of  the  value  thereofl  L.  Code^  1213.  And  in 
the  present  case  there  is  no  proof  of  any  service:  that  the 
plaintiff  was  appointed  in  November,  1831,  after  the  inven- 
tory was  filed,  and  instituted  the  present  suit  in  May  following, 
and  before  the  administration  was  closed  and  settled,  and  a 

Theappel*  tableau  of  distribution;  consequently,  the  suit  is  premature 

1eemiiftaU«se  j^d  ought  to  be  dismissed, 
the  injaiy  done  ^ 

him  by  the  As  the  appellee  has  not  aUeged  any  injury  done  him  by 
an/^pray  that  the  judgement,  and  prayed  that  it  may  be  amended,  in  his 
in^b^twer'  Ai^^^^i'f  ^^  cannot  relieve  him  from  the  payment  of  the  sum 
or  he  wUl  not  awarded  to  the  appellant. 

the  apped.  On  the  merits  we  think  with  him,  that  the  plaintiff  has  not 

The  law  al-  proven,  nor  even  aUeged  any  services  rendered  by  him,  and 

lows  f^mone-  fp^Q^  ^^^  g^^^  li^  which  the  succession  was,  both  at  the  time 

ration  for  the  ' 

eouDiei  of  ab-  of  his  appointment  and  at  the  time  of  the  inception  of  the 
■erviees  ren-  present  suit,  it  IS  not  to  be  imagined  he  rendered  any.  Indeed, 
oDrnMiintion^  his  claim  is  professedly  to  be  indemnified  for  the  chance  he 
^'  ^^'?^  '^  ^^^  ^^  being  employed  against  the  estate,  and  not  for  any 
of  being  em-  services  pretended  to  have  been  rendered  to  the  absent  heir. 
Sie^  "ettate  The  law  allows  remuneration  for  services  rendered,  bat  no 
hefrThe^n^  compensation  for  the  loss  of  the  opportunity  of  being 
■ents.  ployed  against  the  estate. 
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It  is,  dierefore,  ordered,  adjudged,  and  decreed,  that  the  WnrxBaDn. 
judgement  of  the  Court  of  Probates  be  affirmed,  with  costs  in  =_ ___s. 
this  court;  the  costs  to  be  paid  bj  the  appellant  ovidry  st  al. 

<HJn>RT  £T  Ah. 


GUIDEY  £T  AL.  w.  GUIDRY  £T  AL. 

APFXALFRON  THB  COURT  OF  THE  FIFTH  DISTRICT,  THE  JUDOB  OF  THE  DISTRICT 

PRESIDING. 

Iq  an  action  of  partition  and  settiement  between  the  heirs  and  surviving  part- 
ner of  a  community,  and  payment  is  a  principal  ground  of  defence,  although 
the  evidence  is  not  conclusive,  in  consequence  of  the  lapse  of  time  since 
the  transaction,  which  was  among  relations  whose  confidence  tends  to  dis- 
pense with  the  formalities  usually  attending  transactions  between  strangers, 
and  the  Judgement  is  in  favor  of  the  defendant,  it  will  not  be  reversed. 

This  was  an  action  of  partition  and  settlement  by  the  heirs 
and  legal  representatives  of  the  late  wife  of  Joseph  Guidrj, 
p^re,  against  the  latter,  as  survivor  of  the  community,  claim- 
ing from  him  his  deceased  wife's  half  of  the  estate  as  her 
heirs. 

Joseph  Guidr J,  p^re,  answered  that  he  was  and  always  had 
been  ready  to  settle  and  account  for  his  wife's  half  of  the 
community.  The  heirs  also  contended  that  the  wife  of  Joseph 
Guidry,  iSls,  deceased,  was  bound  to  collate  a  negro  man,  or 
half  his  value,  which  had  been  purchased  with  money  ad- 
vanced by  the  father  to  his  son,  while  the  community  existed. 
The  widow  of  Joseph  Guidry,  fils,  and  deceased  son  of  the 
defendant,  alleged  and  showed  a  written  bill  of  sale,  that  the 
negro  man  in  contest  was  purchased  by  her  husband  in  1811, 
for  the  sum  of  two  hundred  dollars,  which  sum  was  lent  by 
the  defendent  to  his  son,  to  enable  him  to  make  the  purchase; 
but  that  it  had  been  repaid  with  interest. 
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WmnEMMDu,      The  evidence  in  the  cause  went  ta  an^P^xt  this  poeitioii. 

^^•^^^        The  plaintifis  averred,  that  if  the  biU  of  sale  was  really 
Guioar  ST  AL.  executed  as  it  purported,  and  the  purchase  of  the  son  made  in 
ouiDRt  BT  Ai..  pursuance,  that  it  amounts  to  a  donation  from  the  fa&er  to 
the  son,  and  ought  to  be  collated. 

The  widow  Guidrj,  fils,  had  judgement  c<m&rming  the 
negro  to  her  and  her  children,  who  are  heirs  of  her  late  hus- 
band.   The  plaintiffs  appealed. 

PoRTBR,  J.,  delivered  the  opinion  of  the  court. 

According  to  our  first  impressions  after  the  argument  was 

concluded,  there  was  required  for  decision  of  this  cause,  the 

solution  of  a  question  of  frequent  occurrence  and  c<Misiderable 

importance,  namely,  whether  a  child  who  had  received  a  giit 

from  his  father  of  community  property  during  marriage,  was 

compelled  to  collate  the  one-half  of  it,  when  they  come  to 

partake,  with  their  brothers  and  sisters,  of  their  mother^s 
In  an  action  '^  ^ 

of  partition  and  estate,  a  portion  of  which  was  formed  of  acquests  and  gains 
tweentbebein  made  during  her  marriage  with  the  donor. 
partner^T^a      ^^  ^^  ^  further  and  more  minute  examination  of  the  evi- 
Gommonity,     dence,  we  find  that  the  decision  of  the  question  is  not  neces- 

and    payment 

u  a  principal  sary  in  order  to  enable  us  to  settle  the  rights  of  the  parties 
Sncelaithou^  before  us.  One  of  the  principal  grounds  of  defence  in  die 
m>t  c^ncku?^  *^^"*  below,  was  the  repayment  by  the  son  to  the  father,  of 
inconsequence  the  money  at  one  time  advanced  by  him.  The  evidence  on 
time  since  tfate  this  head  is  not  so  conclusive  as  could  be  desired,  but 


whicT  was  a^  ^™S  ^^^  length  of  time  since  the  transaction  took  place  and 
mongrelaUou  the  death  of  the  party  making  the  repayment,  the  confidence 
dence  tends  to  wbich  existed  between  persons  so  nearly  connected,  and  the 
tiieTormalities  tendency  of  that  confidence  to  -dispense  with  ttie  formalities 
'"^^^tm ''^-  which  usually  attend  transactions  between  strangers,  it  is  not, 
tions  between  perhaps,  a  matter  of  surprise  that  it  is  not  more  satisfeetory. 
the  jodgemMit  ^^  convinced  the  judge  below,  and  upon  the  rule  well 


tbe*drfenLif  ^^^  ^^  ***  ^'^  ***  ^^®"'«  ^^  decision  of  the  inferior 
H  will  not  be  tribunal  turns  cm  a  question  of  fact,  and  that  fact  be  doubtful, 

reversed. 
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we  will  not  reverse  the  judgement.    We  think  that  which  was  Wbstuh  Da. 
rendered  in  this  case  should  not  be  disturbed.  '        '^ 

BLAlfCHST 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the  hbllbbbaitt. 
judgement  of  the  court  below  be  affirmed,  with  costs. 

Simon^  for  plaintifis. 

Crow  and  Bomen^  for  defendant  and  widow  Guidry,  fils. 


BLANCHET  vt.  HELLEBRANT. 

APPEAL  FROM  TBI  COURT  OP  THX  FIFTH  DISTRICT,  THX  JUDGX  OF  TBI  SXYEffTB 

PRXSIDIirO. 

Where  the  wife  has  oMained  judgement  against  her  husband  settmg  apart 
certahi  property  as  hen  ezcIusiYely,  hut  gives  no  power  to  issue  execution 
to  enforee  her  claim,  if  the  husband  afterwards  carries  off  the  property,  his 
creditors  cannot  charge  lier  with  fraud  and  collusion  arising  from  the  fact 
that  the  property  was  suffered  to  remain  in  the  power  of  the  husband,  and 
compel  her  tofollow  the  property  out  of  the  jurisdiction  of  the  United  States 
to  enforce  her  judgement  claim. 

The  petitioner  sues  for  the  separation  and  recovery  of 
certain  property  in  the  pogsession  of  her  husband,  which  she 
claims  as  paraphernal.  She  had  a  judgement  rendered  in 
her  favor  in  1827,  for  the  articles  of  property  brought  by  her 
into  marriage,  and  her  claim  for  six  hundred  and  seventy*two 
dollars  in  money  was  cumulated  with  the  actions  of  the  cred- 
itors of  her  husband,  and  she  separated  in  property  from  him. 
I^nce  then,  several  creditors  of  her  husband  seized  a  tract  of 
land,  a  negro  boy,  and  all  the  cattle  and  horses  branded  with 
her  brand.    She  alleges  that  this  property  was  in  her  po0- 
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WsmairDis.  aenioD,  sabject  to  her  tacit  or  legal  mortgage,  and  nnder 
^^-  ^^^  exclusive  controL  She  has  doobts  whether  die  can  execute 
BLANCHST  hcF  former  judgoment;  and  after  setting  np  claim  to  three 
hondred  dcrilars  and  some  other  articles  <rf'  personal  prc^rtjr, 
inherited  by  her  and  received  by  her  hosband  since  Ae  for- 
mer suit,  she  prays  for  a  new  judgement  of  separation  and  for 
an  injunction  restraining  the  creditors  of  her  husband  firom 
proceeding  any  further  untU  her  entire  claim  is  satisfied. 
The  husband  and  seizing  creditors  were  cited  in. 

Thos.  B.  Brashear  A  Co.  and  Wm.  &  D.  Flower,  judge- 
ment creditors  of  the  defendant,  appeared  and  filed  separate 
answers,  but  both  in  substance  and  effect  alleged  fraud  and 
collusion  between  the  plaintiff  and  her  husband,  charging  the 
former  with  interposing  obstacles  to  the  creditors'  just  claims 
on  the  husband,  suffering  him  to  remain  in  possession  of  the 
property  decreed  to  her  in  the  judgement  of  separation,  and 
of  transporting  it  out  of  the  United  States  to  the  province  of 
Texas.  They  pray  she  be  prohibited  from  interposing  against 
the  claims  of  her  husband's  creditors,  and  that  her  claims  be 
postponed  to  those  of  the  creditors,  until  the  property  she 
assisted  her  husband  to  run  off  to  Texas  be  fiiUy  accounted 

for. 

Robert  Perry,  a  witness  for  the  creditors  and  interfrieaders, 
stated  that  the  defendant  informed  him  that  he  had  marked 
one  hundred  calves  in  Texas  in  1830;  had  taken  cattle  firom 
this  state  to  Texas,  and  these  calves  were  the  produce  or 
increase  of  them.    It  was  agreed  ^to  estimate  diree  head  of 
horned  cattle  for  every  mariced  calf."    The  plaintiff  had 
judgement  for  six  hundred  and  sixty-five  dollars  and  fifty 
cents  in  money,  the  negro  boy  Pierre,  ninety  cows  and  calves, 
nine  heifers  and  two  bulls,  and  some  other  personal  property; 
that  she  be  separated  in  property  from  her  husband  and 
recover  the  above  property  in  kind,  and  die  sum  of  money 
named.    But  the  court  was  of  opinion  that  since  she  obtained 
her  former  judgement  against  her  husband,  she  had  impto* 
perly  and  collusively  suffered  him  to  remove  their  cattle  to 
the  province  of  Texas,  where  he  has  now  three  hundred  head^ 
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It  waa  ordered  thfttshe  take  the  cattle  adjudged  to  her  from  WkstsmDu. 
those  in  Texas,  ^d  also  satisfy  her  claim  for  the  sum  of  six  '^ 

hundred  and  sixty-five  doUacs  and  fifty  cents,  out  of  the     ^i^cukt 
balance  of  the  said  cattle  in  Texas,  before  coming  on  any  hsllebraht. 
property  of  the  defendant  in  this  state.    The  injunction  was 
made  perpetual  in  relation  to  the  articles  adjudged  to  the 
plaintiff  in  kind,  except  the  cattle,  and  dissolved  as  to  the 
remainder.    The  plaintiff  appealed* 

FdRTXR,  J.,  delivered  the  opinion  of  the  court. 

In  August,  1826,  the  plaintiff  commenced  an  action  against 
the  defendant,  for  a  separation  of  property,  which,  in  April, 
1827,  ripened  into  a  final  judgements  By  this  judgement, 
certain  specific  objects,  brought  by  her  into  marriage,  were 
set  apart  for  her  use,  and  a  further  claim  of  six  hundred  and 
seventy-two  dollars,  which,  she  advanced  for  money  received 
by  the  defendant,  was  directed  to  be  cumulated  with  suits 
which  the  creditors  of  the  husband  had  commenced  against 
him.  The  decree  conferred  on  the  plaintiff  the  administration 
of  her  own  affairs,  and  inhibited  the  defendant  from  inter- 
meddling with  it. 

The  petitioner  in  this  case  states  that  the  judgement  rendered 
in  tfie  suit  just  cdluded  to,  never  had  been  carried  into  exe* 
cution,  nor  could  it  be  enforced,  as  it  was  not  executed  at  the 
lime  as  the  law  directs;  that  various  creditors  have,  since  its 
rendition,  taken  out  executions  against  her  husband,  whose 
affairs  are  in  the  utmost  disorder;  and  that  she  fe^tfs  property 
vrill  not  be  left  to  satisfy  her  demand. 

She  prays  a  judgement  which  may  definitively  settle  the 
amount  due  to  her;  that  it  be  rendered  contradictorily  with 
the  seizing  creditors,  and  that  she  be  declared  a  mortgaged 
and  privileged  creditor,  for  the  amount  due  to  her.. 

The  creditors  appeared  and  answered  this  petition,  and 
charged  the  plaintiff  witli  fraud  and  collusion,  in  not  coriying 
into  effect  the  former  decree  of  separation,  obtained  by  herf 
and  in  permitting  the  husband  to  administer  her  estate  and 

56 
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Wbstsr!!  Dm.  retnoTe  it  out  of  tiie  jurwdiction  of  die  coart  and  the  coorta  of 
^^^^'     tfie  United  States,  viz:  into  (he  proraice  of  Texas. 
BiJkRCHrr         They  joined  to  this  avennent  of  fraud,  a  general  denial  of 
BcixnuorT.  all  the  matters  and  things  set  out  in  the  petition. 

The  cause  came  on  for  trial  on  these  issues.    The  coart 
considered,  that  in  addition  to  the  specific  objects  brought  by 
the  plaintiff  into  marriage,  there  had  been  received  by  the 
husband,  six  hundred  and  sixty-five  dollars  and  fifty  cents, 
and  gave  judgement  accordingly.    But  considering  the  fraud 
^d  collusion  to  be  established,  it  decreed  she  should  enforce 
her  judgement  on  the  cattle  in  the  province  of  Texas,  before 
she  levied  on  any  within  this  state- 
There  is  not  any,  the  slightest  evidence  of  fraud,  appearing 
on  the  evidence  sent  up  in  the  record,  save  that  which  may 
be  presumed  from  the  plaintiff'snotprosecutingher claim  more 
promptly  against  her  husband.    But  the  first  judgement  *d 
Whece  the  not  enable  her  to  issue  execution  against  him;  it  did  nothing 
tolS^d^^udge-  more  than  set  aside  specific  objects  as  her  property,  and 
he^^h^^t  directed  her  clahn  for  money  to  be  cumulated  with  the  suits 
Mtting    apart  ^f  ^^  creditOTs.     Before  this  action  was  tried,  or  could  be 
ty  as  hSra 'ei^  tried  in  the  course  of  legal  proceedings,  the  husband  removed 

S^r^i^wS  the  cattle  to  Texas. 

to  ittae  execu-      Unwillinff  as  we  are  to  place  our  conclusions  in  a  case  of 

tion  to  enforce  ®  ,.,  i^.a^i.  1.1 

her  claim;  if  this  kind  in  opposition  to  the  judge  who  tned  the  cause  below, 
temaiSB*"  w-  we  do  not  see  how  the  concludon  of  fraud  can  be  drawn  from 
riesoff  thepro-  ^j^^  circumstance,  that  she  did  not  take  out  an  injunction  to 

perty,  his  ere* 

diton  cannot  prevent  the  property  being  removed.  It  is  not  even  shovm 
wit^^ttd  and  she  knew  of  his  intention  to  take  it  away.    The  creditors  in 

^ff^^from  "Sc  ^^  ^*^  ^®  ^  ^f^^  ®*  *®  ^^  *^  *^^  imputation ;  for  it  was  as 
fact  that  the  firaudulentin  them  not  to  arrest  the  property,  as  it  was  in  her 

vaSmi  to  re-  to  fail  tO  do  it. 
main    in    the 
power  of   the 

husband,  and      j^  u  thoretorB.  ordered,  adjudfced,  and  decreed,  that  the 

compel  her  to  .         ^  .    ,      ^.      .      ^  ,  «    , 

follow  the  pro-  judgement  of  the  Distnct  Court  be  annulled  and  reversed, 
j!!ra^^on^f  i^  80  much  as  it  pnAibits  the  plaintiff  from  taking  out  exe- 
to*  nfo  ^^"h'r  ^^**on  in  this  state,  until  she  discusses  the  property  in  the 

jui^ment       province  of  Texas,  and  that  it  be  aflbmed  for  the 
claim. 
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and  it  is  further  ordered,  that  the  appellees  pay  costs  in  both  ^'^^**2^' 
courts* 


Sepi,  1832. 


WnWW  AMD 
HAIRS  OF  DR  LA 

Simofiy  for  plaintifi.     Brawnumj  for  defendant.  HomaAn 


WIDOW  AND  HEIRS  OF  D£  LA  HOUSSAYE  m.  0AUNDE&S. 

APPEAL  FROM  THE  COURT  OF  THE  FIFTH  DISTRICT,  THE  JUDGE  OF  THE  DISTRICT 

PRESIDING. 

A  title  to  a  tract  of  land,  supported  by  a  Spanish  order  of  survey,  made  in 
1794,  actual  survey  by  the  surveyor  general  in  1798,  and  confirmation  by 
United  States  land  commissioners  in  1811,  will  not  prevail  over  a  title 
founded  on  a  prior  order  of  survey,  granted  in  1781,  and  confirmed  by  the 
commissioner's  certificate  in  1812,  accomimnied  by  possession. 

Titles  to  land,  emanating  from  the  Spanish  government,  not  carried  oat  into 
grant,  are  deemed  incomplete  and  hichoate,  and  the  certlScate  of  the  Uni- 
ted States  land  commissioners)  leaves  conflicting  titles  acquired  under  the 
former  government,  precisely  as  they  were,  to  be  tested  end  settled  by 
principles  of  equity  rather  than  of  positive  legislation. 

When  an  older  order  of  survey  Is  vague  and  ind^tnote  as  to  locality,  a  3roQnger 
title,  perfected  so  far  as  to  designate  the  plans  of  the  grant  and  permission 
to  settle  by  actual  survey  should  prevaO. 

The  plaintifls  claim  one  thousand  six  hundred  superficial 
arpens  of  land  on  the  bayou  Teche,  which  is  in  possession 
and  also  claimed  by  the  defendant.  From  the  testimony, 
there  is  no  diilpute  about  the  loam  in  quo;  the  superiority  of 
tffle  alone  forms  the  issue  between  the  parties. 


vs. 

AAVITDBRS. 


tAVin>BM. 
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WctTcaiiOB.      The  plaintiA claim  title  nadm  a  requ$le  and  order  of  ear- 

^ss==^=ss  vey  granted  to  their  ancestor  by  die  Spanish  goyemor,  in 

WIDOW  AWD    November,  1794,  and  a  plat  and  certificate  of  a  srarey  of 

HBimS  OF  DB  LA  '  '  «  * 

HouHATB  the  land)  made  at  the  instance  g(  P«  De  la  Hcossaye,  the 
grantee,  by  Carlos  Trudeaa;  and  also  by  the  land  commis- 
sioner's certificate  of  confirmation,  dated  30th  May,  1811. 
Possession  nnder  this  title  was  attempted  to  be  proved  by 
parole,  bat  failed. 

The  defendant  set  up  the  following  chain  of  title:  1.  Re- 
guHe  and  order  of  survey,  granted  to  Eliza  P.  Cunes,  in 
September,  1780;  a  certificate  of  the  commandant  of  Atta- 
kapas,  of  the  same  date;  and  order  of  survey,  by  governor 
Galvez,  dafted  20th  June,  178L  2.  A  conveyance  from 
Eliza  P.  Cuney  and  Cesar  Archinard,her  husband,  to  NichcH 
las  Gr6enard,  in  August,  1786;  and  from  Joseph  Latiolais  to 
defendant,  in  September,  1808,  ratified  by  widow  Gr6enard. 
3.  Certificate  of  confirmation  of  the  land  commissioners,  to 
the  heirs  and  legal  representatives  of  Nicholas  Gr^enard, 
dated  February  first,  1812,  founded  on  the  order  of  survey  in 
favor  of  Madame  Cuney,  for  thirty  arpens  with  depth  of  forty, 
on  each  side  of  the  bayou  Teche,  and  ten  arpens  in  the 
island  of  Tocan^  and  bearing  date  20th  June,  178L  This 
title  covered  the  locm  in  quo^  and  was  accompanied  by 
possession  in  the  different  proprietors  up  to  the  present 
defendant. 

There  were  two  verdicts,  and  judgement  on  the  last  for 
the  defendant.    The  plaintiff  appealed. 

On  the  trial,  several  bills  of  exceptions  were  taken  to  the 
introduction  of  testimony,  both  written  and  parole,  and  to 
the  manner  of  proceeding,  which  were  abandoned  in  die 
argument  in  this  court.  The  question  turned  on  tne  supe- 
riority of  title. 

Mathbws,  J.,  delivered  the  opinion  of  the  court. 

In  this  case,  the  plaiatiffi  state  themselves  to  be  the  own- 
ers of  a  certain  tract  of  land,  situated  in  the  parish  of  St. 
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Mary,  on  both  cades  of  the  bajoaTeche,  containing  one  thou-  ^'"■?"^'*- 

_  ,       Sept.  1833. 

sand  six  hundred  arpens,  superncial;  mat  the  defendant  took  — 

pofisesBion  of  said  land  in  violation  of  their  rights,  &c.    He,  ^r'i^^l-'* 
in  his  answer,  sets  up  title  to  part  of  the  land  claimed  by  the     novas^n 
plaintiffi.  sawdbrs. 

The  cause  was  submitted  to  a  joiy  in  the  court  below,  who 
found  a  verdict  for  the  defendant,  and  judgement  being 
thereon  rendered,  the  plaintiffi  appealed. 

The  case,  as  it  stands  before  the  court,  presents  only  a 
question  relating  to  the  vaMdify  and  superiority  of  the  titles 
oflfored  in  support  of  the  respective  claims  and  pretensions 
of  the  parties;  the  hcus  in  quo  being  established  by  the 
tesUmeny. 

The  piaintiffii  title  is  supported  by  an  order  of  survey,  A  title  to  a 
issued  under  the  Spanish  government  in  1794,  in  favor  of  supported  bj  a 
their  ancestor;  and  a  plat  ofsurvey  as  having  been  made  by  ^f^^^^^^  * 
Carlos  Trudeau,  surveyor  general  of  the  province  in  1798,  made  in  1794, 
and  a  confirmation  of  this  title  by  the  commissioners  of  the  by  tbe  aiurey* 
land  office,  bearing  date  on  the  30th  May,  181 L  The  defen-  ngS^^dLa- 
dant's  title  is  derived  by  regular  mesne  conveyances  from  iinBatioa  by 
Eliza  P.  Cunez,  who  obtained  an  order  of  survey  from  staieB  land 
governor  Galvez,  dated  on  the  20th  of  June,  1781 ;  he  also  ^""i^uT^ 
claims  title  under  the  prescription  of  ten  yecun.  The  plea  ^  '^^  ^^"^^ 
prescription,  is,  however,  not  supported  by  the  testimony.     .  founded  on  a 

The  title  under  which  ttie  defendant  claims,  was  abo  con*  ^^t^^  J^t- 
firmed  by  Ae  commisdoners  of  the  United  States,  by  a  cer-  ^^J^^'^by 
tificate  dated  on  the  first  day  of  February,  1812.     From  this  the    commia- 

,.t  .      T    -.         I  .    .      ,    .  1  ^       sionert  certifi- 

statement,  it  is  readily  perceived  that  the  onginaJ  titles  under  cate  in  1812, 
which  both  parties  claim  the  premises  in  dispute,  are  and  b^J'^SSwriwi. 
were  incomplete;  no  grant  having  been  made  in  form  by  the 
authorities  of  the  Spanish  government. 

Confirmations  from  the  United  States,  as  successors  to  the  Titlestoiand 
rights  of  Spain  on  the  public  domain,  leave  the  titles  to  pro-  fi^^oie^an- 
perty  acquired  by  indrviduak  from  the  former  government,  '^  govern- 
{HPecisely  as  they  were,  or  would  have  been  under  that  power,  ried  ont  into 
in  contest  between  daimants.  Neither  of  the  parties  in  the  S^med  kh 
present  case  having  obtained  a  formal  cession  of  the  land  in  ^^^^  ^ 


A 
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^^^"TSm"  ^pote,  their  chdnu  must  be  tested  ratiier  by  iMinciples  of 
==  equity,  than  tkose  which  arise  oot  of  podtive  l«^alati<m« 
HMuTorMiLA  ^^  ^^  ^  defendant  in  poaBeaaon,  imder  an  order  of 
HooiMYs  rarvejy  older  by  many  years  dian  that  which  conetLtates  die 
■AuvosBi.  incipiency  of  the  plaintiflPs  title.  It  is  true  that  their  anceitor 
the  Mrtifieftte  proceeded  a  step  fiirther,  necessary  to  the  oMnpietioii  of  his 
States  land  titlO)  than  bad  been  done  by  die  grantee  onder  whom  ttie 
Ivi^w^l^^'  <^®fo^<u>t  claims;  Delahoussaye  having  caused  his  land  to 
^  d^^  S^  ^^  eorveyed  by  die  proper  c^ker  of  the  Spanish  gOTenunent; 


a  aired    unoer       j,  -w 

le  former  go-  and  had  he  taken  actual  pesseasion  under  this  survey,  it  is 

ciae^  u  £!y  pc'obable  that  his  tide  ought  to  be  considered  as  being  pre- 
UMtbd  ^d  9^-  ^^'^^^  ^  ^bat^  by  virtue  of  which,  the  defendant  claims,  not- 
tied  by  princi-  withstanding  the  latter  is  older  in  date;  or  when  an  older 
nSter  thas  of  <^^  of  survey  and  permission  to  setde  is  vague  and  inde& 
j^MMve  i^gis-  i^ig  3g  ^  locality,  a  younger  tide  perfected,  so  far  as  to  desig- 

jy^^   ?  '^^  ^  P"^^  ^^  ^^^  grant  and  permission  to  setde  by  actual 

•nrvey  it  vague  survey,  should  prevaiL    But  the  mere  act  of  the  surveyor  in 

to  toeaKtf,  m  ^JU^S  ^  ^  tract  of  land,  at  the  request  of  die  claimant, 

^r^Sed  *' M  ^^'^'^  ^'^^  ^^  allowed  to  infringe  the  rights  of  another  persmi 

te  as  to  deai^  already  acquired;  such  officer  being  merely  ministerial,  and 

of  ^he  ^^udi  without  power  to  grant  or  concede  any  part  of  the  public 

to fettle^M^  domain,  his  simple  act  of  surveying,  gives  no  additional 

^^     "^!^*  strength  to  a  tide  acquired  from  the  sovereign,  when  not  foir 

*  lowed  by  a  grant  in  form.     In  the  present  case,  an  attempt 

was  made  on  the  part  of  the  plaintift,  to  prove  an  actual 

settlement  on  die  disputed  premises,  by  authority  of  tfieir 

ancestor;  the  testimony  relative  to  tins  fact,  is  contradictory, 

and  from  the  verdict  of  die  jury,  it  may  feirly  be  inferred, 

ikeA  they  negatived  its  eristence. 

The  petition  presented  by  Mrs.  Coney  to  governor  Galireas, 
and  his  order  on  it,  were  made  in  terns  to  give  certainty  to 
the  place  where  she  wished  to  obtain  the  grant  of  land  in  the 
Ishmd,  called  Tocane,  by  the  reference  to  Boutte's  line.  We 
have,  therefore,  a  case  presented  for  decision,  in  which  die 
titles  offered  by  the  respective  parties,  are  of  equal  dignity; 
but  that  under  which  the  defendant  claims,  is  older  in  dsite, 
and  he  in  actual  possession.    If  the  principles  assumed  are 
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correct,  tiie  jodeement  of  the  coart  below,  oiudit  not  to  be  WnreairDis. 
difttorbed*  *  ' 


HEIRS  OF  THOMPSON  vt.  BELL. 

APPKAL  FSOM  TRX  COtTRT  OF  THE  PlFTR  DISTHICT,  THK  JODOS  C/T  Mfl  inm 

PRJBfllDIire. 


Where  a  slave  or  other  mortgaged  |m>perty  pawog  <mt  of  the  haada  «f  tba 
moftgagor,  and  b  Bold  at  the  probate  lale  of  the  thiid  poweoier'ejneeeMtott 
no  lien  or  mortgage  attaches  on  the  proceeds  of  aneh  sale,  becanse  the  mort- 
gagee is  not  a  creditor. 

tile  mortgage  gives  to  the  mortgagee  a  real  i%bt  upon  the  thing  mortgsgedt 
which  he  may  exercise  upon  the  pfoperty  or  thing  pioitgpiged,  into  whoso 
liands  soever  it  may  come. 


BELL. 


The  dedflioii  in  the  case  of  Gconsoliiis  V8.  Brashear,  in  no     ">""  <>' 

TBOHPSON 

manner  ccmflictB  with  these  principks*    It  is  true  tlwt  the         vs. 
jonngest  title  prerailed,  hot  it  was  supported  by  possession; 
in  the  present  case,  effect  is  given  to  the  oldest  title,  accom* 
panied  with  possession* 

It  is,  tiierefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  affirmed,  with  costs. 

Simon,  for  plaintiffi. 

Brtnonson^  for  the  defendant. 


41  447 

48    701 


This  suit  is  brought  to  recover  the  balance  of  the  price  of 
a  slave,  sold  at  the  sale  of  the  estate  of  John  Davis,  deceased, 
of  which  6.  H.  Bell  is  the  administrator. 

In  December,  1819,  the  succession  of  Wm.  Thompson, 
deceased,  was  sold  by  order  of  the  judge  of  probates,  and 


HKIR8  0F 

TBOHPSOH 


BELL. 
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^■^*^^»*  among  the  itenuy  there  was  a  negro  man  named  Randall, 
===s  sold  to  Wm.  Haslett  for  one  thousand  five  hundred  and  ten 
dollars,  who  gave  Wm.  Moore  and  M*  Collina  as  his  sureties, 
v«.  the  slave  remaining  mortgaged  until  payment  of  the  pardbaae 
monej*  In  1822,  the  plaintiffi,  as  the  heirs  and  legal  repre- 
sentatives of  Wm.  Thompson,  deceased,  obtained  a  judge- 
ment in  the  District  Court  for  the  parish  of  St.  Landry  against 
Haslett  and  his  sureties,  for  one  thousand  and  six  dollars  and 
8ixty«8ix  cents,  the  balance  due  on  the  price  of  the  slave  Ran- 
dal. This  judgement  was  duly  recorded  in  December,  1823, 
and  operated  as  a  general  mortgage  on  the  estates  of  the 
parties  to  the  judgement,  and  the  vendor^s  privilege  still 
•  attaching  to  the  slave  Randall.  Execution  issued  on  the 
above  judgement,  was  levied  on  Randall  and  sold  to  Wnu 
Haslett  the  23d  of  September,  1823,  for  one  thousand  two 
hundred  and  sixty-two  dollars,  and  a  twelve  uMmths^  bond 
taken,  with  George  King  as  surety,  the  slave  remaining  mort- 
gaged for  the  amount  of  the  bond  with  interest.  In  June, 
1825,  Wm.  Haslett  sold  and  conveyed  this  slave  to  John 
Davis,  with  all  the  previous  mortgages  and  privileges  on  him, 
for  one  thousand  two  hundred  dollars.  Davis  died  in  1826, 
leaving  the  slave  Randall  a  part  of  his  succession.  Guy  H. 
Bell  was  appointed  administrator  of  the  estate,  which  was 
accepted  with  benefit  of  inventory  by  the  heirs.  Randall 
was  sold  by  the  administrator  at  the  sale  of  the  succession  to 
Joseph  Irwin,  for  one  thousand  two  hundred  dollars,  which 
has  been  paid  to  the  administrator. 

The  plaintifib  now  claim  a  balance  on  the  original  price  of 
said  slave  of  seven  hundred  and  fifty  four  dollars,  with  ten 
per  centum  interest  from  the  19th  day  of  July,  1829,  until 
paid,  and  all  costs,  &;c.  This  balance  the  plaintiffi  claim  as 
a  privileged  demand  of  the  administrator  of  John  Davis's 
estate.  They  pray  judgenient  against  G.  H.  Bell  for  this 
balance  and  for  costs. 

The  defendant  alleges  that  Davis  purchased  Randall  of 
Wm.  Haslettf  ibr  the  price  of  one  thousand  two  hundred 
dollars  (cash  paid),  in  good  faith  and  in  ignorance  of  all  the 
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tncumbranees  alleged  in  plaintiflPs  petition;  that  said  slave  ^■^^■^"S'^- 

has  since  been  sold,  and  is  out  of  his  (defendant's)  possession, ^-^ 

and  there  is  no  agreement  binding  Davis's  succession  to  pay 
the  price.  He  ayers  that  the  plaintiffi  have  no  right  to  claim 
the  sum  due  on  the  price  of  said  slave  from  the  succession  of 
Davis,  until  they  have  proceeded  by  law  to  collect  the  same 
of  the  sureties  of  Wm.  Haslett  on  his  orginal  and  other  pur. 
chases,  &c.  That  in  truth  a  judgement  has  been  already 
obtained'  against  the  said  Haslett  and  his  sureties;  which 
they  are  bound  to  pursue  until  they  have  exhausted  this 
remedy  before  calling  on  Davis's  succession.  He  avers  the 
plaintiffi  have  not  exhausted  and  pursued  their  legal  reme- 
dies against  the  said  sureties,  or  made  any  efforts  to  collect 
the  same  from  the  sureties;  and  not  having  done  so,  they 
cannot  maintain  this  suit. 

In  an  amended  answer  the  defendant  avers  that  no  special 
mortgi^e  or  privilege  was  reserved  in  the  judgement  against 
Haslett  and  his  sureties,  and  the  twelve  months  bond  was 
never  recorded;  and  if  any  mortgage  is  retained,  the  same 
not  being  recorded,  is  null  and  of  no  effect  against  the  suc- 
cession of  Davis,  who  purchased  in  ignorance  thereof,  &;c.; 
that  as  Haslett,  the  principal  debtor,  has  surrendered  his  pro- 
perty to  his  creditors,  the  plaintiiSs  should  satisfy  their  demand 
out  of  the  property  surrendered,  being  more  than  sufficient, 
tibey  having  a  prior  or  equal  privilege  or  mortgage  with  said 
demand.  He  pleads  discussion  of  Haslett's  property  surren- 
dered, &c.  There  is  a  bill  of  exceptions  taken  by  plaintifis 
to  the  decision  of  the  court  admitting  the  defendant  to  file  an 
amended  answer  the  next  day  after  the  evidence  was  gone 
through,  and  arguments  of  counsel  heard  in  the  cause. 

The  case  was  transferred  to  the  District  Court  for  trial  and 
decision,  the  probate  judge  being  interested.  Judgement  was 
given  for  the  plaintiffi  to  be  paid  out  of  the  proceeds  of  the 
sale  of  the  slave  Randall,  &c.    The  defendant  appealed. 

It  was  admitted  the  twelve  months  bond  given  by  Haslett, 
with  judge  King  security,  was  never  recorded.  That  Moore 
and  King  are  worth  property  abundantly  sufficient  to  satisfy 

57 
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WsmwiDif.  said  demand,  and  that  the  amount  of  the  tales  ot  Hadetf  s 

Stwi   1838 

*^^'  estate  surrendered  to  bis  creditors^  it  between  four  and  &¥e 

HEiM  OF      thousand  dollars. 


9$. 
BXU.. 


Oarland^  for  plaintiffi: 

1.  An  amended  answer  cannot  be  filed  after  the  canae  has 
been  tried  and  submitted  to  the  judge  for  his  deciskm.  11 
Mar.  640.     C.o/Pr.  490. 

2.  After  answering  to  the  merits,  no  dil&twj  exceptkNUS 
can  be  put  in  or  raised  hj  way  of  amendment.     CL  /V.  49iK 

3.  Discussion  is  a  dilatoiy  exception  and  must  be  plead  in 
limine  Met,  as  mutt  all  others  which  do  not  relate  to  the 
absolute  incompetency  of  the  judge.     C.  Pr.  33^-3. 

4.  The  plaintifit  have  a  mortgage  by  virtue  of  the  tenM  of 
sale  of  thdr  ancestor's  estate,  on  the  negro  slave  Randall, 
which  was  duly  recorded,  and  has  effect  against  postetson  of 
the  mortgaged  property. 

&  Davit,  the  third  pooscosor  here,  being  dead,  and  the 
negro  having  been  sold  at  the  probate  sale  of  his  succession, 
in  pursuance  of  an  order  of  the  creditors,  the  proceeds  of  s«ch 
sale  in  the  hands  of  the  administrator,  it  liable  to  the  plain, 
tift.    3  Afar,  a:  &  336,993. 

6»  Adminittratovs  are  bound  to  sell  the  prc^ierty  of  tiie 
succession  without  distinction;  diat  trhicb  it  mortgaged  at 
well  at  that  which  it  not    La.  Cbcfa,  1051,  ^. 

7.  When  an  intolvent  estate  is  managed  by  an  adnunistm- 
tor,  he  is  to  proceed  in  the  tame  manner  in  r^|ard  to  the 
talet  and  adminittration  of  the  fropertyy  as  die  syndics  of  a 
ceding  debtor.  Session  acts  of  1896, /i.  40,  §  7 — fk  9  Mmreau 
D^.438,§7— 9. 

8.  Mortgaged  pr<^rty  must  be  firtt seized  and  sold,  andm 
de&ult  of  proceeding  against  the  thing  mortgaged,  when  sold 
by  authority  of  justice,  the  price  in  the  hands  of  the  admijm- 
trator,  must  be  proceeded  against  Session  acts  oflStljp*  38, 
§  1&  D'Ende  vt.  Moore,  9  Mar.Jf.  S.  336. 

Bowen,  for  defendant 
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Poarss,  J.,  ikliTered  the  opinion  of  tiie  court.  ^^'TZJS'^ 


This  action  commenced  in  the  Court  of  Probates  of  tiie     ^a^wf 


parish  of  St  Landry,  and  was  transferred  to  the  District  «'• 
Court,  in  consequence  of  the  probate  judge  haTing  an  interest 
in  the  ceuise«  The  defendant  represents  the  estate  of  an 
intestate,  who  was  possessor  of  a  slave,  on  which  the  plaintifis 
had  a  mortgage.  At  the  sale  of  the  property  of  the  succes- 
sion,  the  slave  was  disposed  of,  and  the  proceeds  hme  t;ome 
into  the  hands  of  the  administrator.  The  plainti£  claim  a 
privilege  on  these  proceeds,  which  thej  say  represent,  and 
stand  in  place  of  the  property  on  which  they  had  a  mortgage. 
This  position  would  be  correct,  if  the  plaintifis  were  credi- 
tors of  the  succession ;  but  they  are  not*  The  mortgage  they 
seek  to  enforce,  is  one  arising  out  of  a  sale  made  to  Haslett, 
who  sold  to  the  intestate;  so  that  the  latter  stood,  and  his 
representative  stands,  in  relation  to  the  plaintifis,  as  third 
possessor  of  mortgaged  property.  Viewed  as  such,  we  see 
no  ground  on  which  this  action  can  be  maintained;  the  law, 
for  the  purpose  of  the  easier  settlement  and  more  correct  dis- 
tribution of  the  funds  of  estates,  represented  otherwise  than 
by  heirs,  who  accept  purely  and  simply,  has  provided  that 
the  creditors  shall  present  their  claims  in  concursoj  and  that 
the  proceeds  of  the  property  sold,  shall,  for  the  adjustment  of  ^, 
their  respective  pretensions,  and  the  payment  of  them,  be  slave  or  other 


considered  as  representing  the  thing  disposed  of;  but  the  ^p^^ 
mortgagee,  who  has  a  lien  on  property  which  has  passed  JJ^^  J"*  ^/  {jj® 


pas- 
rthe 


into  the  hands  of  another,  other  than  the  mortgagor,  is  not  the  mortgagor,and 
creditor  of  the  third  possessor;  he  has  a  real  right  which  he  probate  sale  of 
may  exercise  on  the  thing,  and  notiiing  more;  a  right  which  J^^J^.„e^J; 
is  confined  to  the  object  affected,  which  ceases  with  its  "<>"»  "<>  "en  <>«• 

''  mortgage     at' 

destruction;  which  producing  only  responsibility  on  the  pes-  taches  to  the 
sessor,  ceases  to  produce  any  when  the  possession  terminates.  siJ[^h^^e,  be- 
All  the  provisions  of  our  law,  in  relation  to  the  hypothecary  *^^^*  ^®  JJJJ^^'I^ 
action,  sustain  tins  view  of  the  case;  they  give  the  right  to  the  creditor. 
creditor  to  seize  and  sell  tiie  thing  mortgaged;  they  confer  sage  gives  to 
none  on  him,  in  case  the  property  has  been  sold  by  the  third  ^^"rigStS^ 
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WbstbmkDm.  possessor,  and  the  possession  transferred  to  another.    If  tins 

'—  action  shoald  be  maintained^  it  is  not  seen  on  what  grounds 

HBIR8  OP     an  J  person,  throng  whose  hands  the  object  subject  to  the 

90.         lien  had  passed,  could  be  made  responsible  for  the  price 

on  '^thT'thing  i^eceiyed  by  him  for  it;  but  this  could  not  be  seiiouslj  con- 

whiJTGliia  tended  for.    Then,again,if  the  right  existed,  the  party  who 

exercise  upon  had  once  owned  the  property,  and  sold  it  without  warranty, 

o/thing^mo^  would  be  made  responsible,  though  die  purchaser  could  have 

wSm   hudb  '^^  i^couMp  against  him,  if  evicted  by  the  hypothecary  action« 

soever  it  may  Code  of  P.  61,  70.  eMar.M  S.  384. 

come. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  there 
be  judgement  against  the  plaintifis,  as  in  case  of  non  suit, 
and  costs  in  both  courts. 


HEIRS  OF  CARUN  «f.  LEWIS. 

APFSAL  FROM  TBI  COURT  OF  THS  FIFTH  DUTRICT,  THS  JUDOB  OF  TBS 

SIXTH  FRSSIDUrO. 

The  plea  of  payment  is  a  question  of  fact,  which  is  made  out  from  documen- 
taiy  and  other  evidence;  and  when  it  appears  from  all  the  circumstances  and 
presumptions  arising  out  of  the  evidencei  to  be  proved,  the  judgement  of  the 
inferior  court  in  faror  of  the  defendant,  will  not  be  disturbed. 

The  plainti£&  in  right  of  D.  Carlin,  deceased,  claim  from 
the  defendant  three  hundred  dollars,  with  interest,  widch 
they  allege  the  latter  obligated  himself  to  pay  to  their 
deceased  ancestor,  as  the  difference  in  price  between  two 
tracts  of  land,  which  the  parties  exchanged  with  each  other, 
ip  September,  I8I3.    The  clause  in  the  deed  of  sale  and 
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exchange  between  the  parties  relied  on^  says:  ^And  in  case  WbstbwiDm. 
the  said  claim  of  land  should  be  confirmed  to  the  said  Lewis^  ' 
and  he  secured  in  the  title  thereof,  then,  and  in  Ihat  case,  the 
said  A.  Lewis  is  to  pay  to  the  said  Dennis  CarUn,  three  hun- 
dred dollars,  in  part  consideration  thereof."  The  plaintiffs 
shewed  that  the  title  had  been  confirmed,  as  stipulated,  by  the 
government* 

The  defendant  being  absent,  a  curator  od  Aoc  was  appoint- 
ed to  defend.  He  made  affidavit,  and  called  on  the  plaintifls 
for  the  production  of  a  bond,  for  two  thousand  five  hundred 
and  twenty-three  dollars,  which  D.  Carjin,  in  his  lifetime,  had 
given  to  the  defendant,  and  which  he  averred  had  been  paid 
in  part,  by  the  very  sum  of  three  hundred  dollars  now 
claimed,  being  credited  on  it.  The  bond  could  not  be  found. 
The  defendant  plead  payment,  and  the  prescription  of  five, 
ten,  and  twenty  years,  &c. 

The  District  Court  gave  judgement  on  the  ground,  the 
debt  had  long  before  the  institution  of  this  suit,  been  paid; 
and  decreed  that  the  plaintiffs  be  for  ever  barred  from  setting 
up  any  claim  for  the  same  cause  of  action.  The  plaintiffi 
appealed. 

The  fact  of  payment  was  made  out  by  circumstantial  and 
presumptive  evidence,  arising  out  of  the  transactions  between 
the  parties  and  the  lapse  of  time. 


Simonj  for  the  plaintifls,  submitted  the  case  without  argu- 
ment, on  the  ground  that  the  defendant  had  not  made  out  his 
proof. 

Bawen  and  Lemis^  for  the  defendant,  submitted  the  case. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffi  claim  a  sum  of  money  on  a  sale,  confirmation 
and  exchange  of  lands  between  their  ancestor  and  the  defen- 
dant. He  pleaded  the  general  issue,  payment  and  prescrip- 
tion. The  plaintiffi  are  appellants  from  the  judgement,  by 
which  the  court  decreed,  that  it  appearing  to  its  satisfaction, 
that  the  debt  claimed  by  the  plaintiffs  was  paid  and  extin- 


The  plea  of 
pa]nnent,  is  a 
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^^^V'^'*'  gtndied,  there  Bhonld  be  judgement  fi>r  the  defendant    TUb 
*~  qoettion  of  fect^  is  the  onljr  one  complained  of;  and  tiie  caae 


STBWAKT 


has  been  sabmitted  to  iu  without  argument.    There  is  docn- 
BCRAao.     mentary  and  other  evidence;  the  examination  of  which  has 
to  be  proyedl  led  US  to  the  conclusion,  tiiat  the  judge  did  not  err. 

the  iud^ment 
of  the  inferior 

court  in  f«vor     It  ig,  therefore,  ordered,  adjudged,  and  decreed,  that  the 

of  the  defend-  ._  «,-rv.      .^;«?  i.* 

ant,wiii  not  be  judgement  ct  the  District  Court  be  aflumed,  with  costs  in 

disturbed.         u^ai.         ,,._ 

both  courts. 


STEWART  M.  BERARD. 

APPEAL  FBOM  THB  COURT  OP  THB  FIFTH  DISTRICT,  THC  JUDGB  OP  TBK  •IXTH 

PRSSIDmO. 

Where  a  case  rests  entirely  on  matters  of  fact,  and  a  verdict  and  Judgement 
rendered  for  the  defendant  in  the  inferior  court,  and  a  motion  for  a  new 
trial  overruled,  the  Judgement  below  will  not  be  touched,  especially  when 
the  evidence  shows  no  apparent  error  in  the  first  decbion. 

The  plaintiff  claims  a  negro  woman,  named  Venus,  and 
her  children,  as  heir  to  Bernard  Stewart,  her  paternal  grand- 
father, and  which  are  in  the  possession  of  the  defendant.  In 
1809,  Bernard  Stewart  died  in  Attakapas,  leaving  Catharine 
Stewart,  his  grandaughter,as  the  only  heir  in  the  descending 
line*  The  negro  woman  Venus,  with  one  child,  belonged  to 
his  succession  at  his  death.  His  Bon^i  wife,  Elizabeth  Stewart, 
and  mother  of  plaintiff,  in  1813,  sold  this  woman  and  child  to 
the  defendant,  for  the  sum  of  eight  hundred  dollars.  The 
petitioner  states  that  in  1813,  she  was  removed  by  her  modier 
to  Kentucky,  where  she  still  resides,  and  that  she  is  twenty- 
three  years  old  at  the  institution  of  this  suit.    She  prays  that 
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tbe  negro  woman  Venus,  and  her  children,  be  delivered  to  ^^^'jc^"' 
her,  together  with  (me  thousand  fiye  hundred  doUars  damages,         ' 
for  their  hire  and  detention. 

The  defendant  pleaded  a  general  denial;  set  up  the  sale 
by  the  mother  to  him;  averred  possesaon  lor  more  than  \en 
years  by  a  good  title ;  and  pleaded  the  prescription  of  five  and 
ten  years,  also  of  four  years  against  her  right  of  action,  more 
than  ttus  time  having  elapsed  since  she  arrived  at  the  age  of 
majority,  and  before  bringing  this  suit. 

It  appears  Bernard  Stewart  had  a  son  named  Christopher 
P.  Stewart,  who  died  in  the  lifetime  of  his  father,  leaving  three 
daughters,  viz:  Catharine  (the  present  plaintiff),  Mary,  and 
Agnes  Stewart.  The  grandfather  having  died  in  the  year  1810, 
Elizabeth  Stewart  was  appointed  tutrix  to  her  three  minor 
daughters,  who  were  also  heirs-at-law  of  their  grandfather, 
Bernard  Stewart.  That  the  tutrix  sold  the  slaves  in  contest, 
which  were  received  from  B.  Stewart's  estate  to  defendant, 
in  Attakapas,  in  1812,  and  in  1813  removed  to  Kentucky. 
The  plaintiff  now  claims,  as  the  only  heir  living.  But  the 
testimony  shows  that  the  mother  of  the  plaintiff  is  still  living, 
who  inherits  from  her  two  deceased  daughters,  and  sisters  to 
the  plaintiff. 

On  the  trial,  there  was  verdict  for  the  defendant,  which, 
after  a  motion  for  a  new  trial  and  overruled,  was  confirmed  ,__ 

by  the  judgement  of  the  court    The  plaintiff  appealed.  case  retto  en- 

The  case  was  submitted  without  argument  or  points  of  tenoffact,and 

^^^...^1  *  verdict  and 

COOnseL  jndwment 

rendered     for 
the  defendant 

Mabtin,  J.,  delivered  the  opinion  of  the  court.  com^  and^^a 

motion    for  a 

new  trial  over- 

%T  .  ^  ,  ,  ruled,         the 

JNo  questun  of  law  has  been  raked  m  ibis  ease.  It  rests  judgement  be- 
entirely  on  matters  of  fact,  on  which  a  juiy  has.  been  called  iorchildrelf 
upon  to  pronounce.  Their  verdict  has  been  for  the  defen«  «*^^whenthe 
dant;  and  tiie  first  court  has  overruled  the  plaintiff's  motion  ahowt  no  ap- 
for  a  new  trial  on  the  ground  of  the  verdict  being  against  tiie  ST  first  de- 
evidence  adduced.  ^^^^' 
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WsimwDis.      A  close  attention  to  die  testimony  and  docnnientB  has  not 

enabled  us  to  diacover  any  ground  on  which  tiie  judgement 
■>^  BT  At.  gjjjj^jj  ^^  touched. 

vff. 
UOl. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  be  affirmed,  with  costs  in  both  courts. 

Bowen^  for  plaintiffi. 

Simon  and  Brozonson^  for  defendant. 


SHARP  ET  AL.  tw.  KNOX. 

APTMAt  FROM  TBI  OOVKT  OP  TRB  FIFTH  DMTKICT,  TRB  Jin>OB  OFTKK  BXTUTTH 

PRKSIVIlie. 

Agreements  miut  be  enforced  according  to  the  intentiont  of  the  parties,  unleas 
some  legal  obstacle  exists  to  their  execution,  apart  from  the  diAoulty  of 
giving  them  a  formal  denomination  or  a  name. 

A  confirmatory  act,  confirming  and  ratifying  a  will  and  compromisittg  a  law 
suit  instituted  to  annul  it,  for  an  annual  compensation  in  lieu  thereof,  Ac^, 
will  be  considered  as  a  transaction. 

A  transaction  may  be  rescinded,  where  there  is  error  in  the  person  or  the 
matter*  in  dispute,  or  when  it  is  made  in  execution  of  a  title  which  is  mill 
unless  the  parties  compromised  on  the  nullity,  or  if  made  on  titles  aaoer- 
tained  to  be  false. 

A  tnnsaction,  ratifying  and  confirming  a  will,  which  contains  one  or  more 
gronnds  of  nullity,  cannot  be  rescinded. 

It  is  notsufiicient  ground  to  set  aside  a  transaction  curing  the  defects  in  a  will 
that  the  title  derived  under  it  is  void,  where  that  is  the  very  ground  or 
matter  on  which  the  parties  compromised. 
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The  petitioner  and  three  descendants,  instituted  suit,  in  ^''^■'^*'- 
November,  1830,  to  recover  from  the  defendant  the  succession  ' 
of  Eleanor  O'Donogan,  a  deceased  daughter,  and  the  late 
wife  of  William  G.  Knox.  Eleanor  had  bequeathed  her 
estate  to  her  husband.  The  plaintifis  alleged  that  Knox 
was  incapable  of  inheriting,  because  of  an  en^ichement  dtn- 
manij  the  existence  of  a  previous  marriage  in  Ireland,  and 
that  the  will  was  defective  in  many  respects,  both  as  to  form 
and  substance,  and  is  null  and  void ;  and  that  Knox  has  taken 
possession  of  the  estate  under  the  will,  as  also  the  estate  of 
her  husband  and  two  deceased  sons,  amounting  in  all  to  about 
twenty  thousand  dollars.  They  ask  for  an  inventory  and 
i^praisement  of  the  property,  that  it  may  be  partitioned 
among  them. 

Eleanor  O'Donogan,  the  wife  of  Knox,  nmde  her  will  and 
died  in  November,  1829.  The  mother,  and  now  plaintiff, 
became  dissatisfied,  and  brought  suit  to  annul  the  will,  on 
account  of  several  alleged  defects  and  causes  of  nullity,  and 
to  recover  the  estate  of  her  daughter.  Daring  the  pendency 
of  this  suit,  she  agreed  to  relinqnish  her  claim  to  the  estate 
and  confirm  the  will,  in  consideration  of  one  hundred  dollars 
per  annum,  to  be  paid  to  her  by  Knox  during  her  natural 
life.  A  confirmatory  act  was  drawn  up,  reciting  all  the 
alleged  nullities  in  the  will;  ratifying  and  confirming  it  in 
every  particular,  and  stipulating  flie  motives  moving  her  to 
the  act,  and  the  consideration  of  one  hundred  dollars  a  year 
during  her  Ufe,  to  be  paid  to  her  by  Knox.  This  act  was 
executed  in  July,  1830,  by  the  parties,  after  explaining  its 
meaning  and  effect  to  the  plaintiff^  in  presence  of  a  notary 
and  witnesses.  The  former  suit,  pending  at  this  time  in  the 
Probate  Court,  was  dismissed  f<Hr  the  want  of  jurisdiction. 
The  present  action  was  instituted  in  November  following. 
The  plaintiffs  allege  fraud  in  procuring  the  plaintLB^  who  was 
an  old  woman  of  seventy,  to  sign  the  confirmatory  act.  Tljiey 
pray  that  the  will  be  annulled,  as  also  the  confirmatory  act; 
the  latter  on  account  of  fraud  and  lesion;  and  that  an  est^ 
mative  inventory  be  taken  of  die  prcqperty,  and  the  title  to 

58 


•XABP  BT  AL. 


458  CASES  IN  THE  SUPREJIE  PQURT 

Wiw^nif  J»M.  the  pa^ie  be  c<mfirmed  to  them,  wd  that  Kim>x  be  declared 
^'^-^^^     irithout  law  or  ri«6*  to  it,  &.c^ 

The  defendaat  pleaded  a  general  deiuMi;  aiwrred  the  sac- 
eeffioDfl  of  the  huiiband  mA  two  tons  of  the  jtew^tiff  have 
been  lo»g  since  tettleid  and  accounted  for;  «ets  up  tide  to  all 
ibe  estate  of  Eleanor  O'Donogan,  bis  deceased  irife,  under 
&e  will,  isnd  iconfirwiatory  act  of  July,  1830,  and  prays  to  be 
qjnioted  in  hi9  poBsemon  of  the  property,  4(c. 

,On  the  trial  there  was  no  proof  that  the  defendant  Wxwed 
under  any  disabfllity  <n  account  of  a  former  marriage,  bat  oa 
Ibe  contory  he  showed  an  excellent  character  and  exemplary 
ooodttct.  There  was  no  evidence  4>f  fraud  or  improper  coDi* 
duot  either  in  Ahe  execution  of  the  waV  or  confirmatory  act^ 

Croyofo,  for  file  plaintiff; 

L  The  will  under  whicb  the  defendant  claims  is  absokitelf 
null,  whe4iier  considered  as  a  private  or  public  act 

2.  That  as  a  nuncupative  will  by  public  act  it  should  have 
been  received  by  a  notary  public  and  three  witnesses  redding 
m  the  place*    L.  Code^  1571. 

3.  The  will  should  contain  enunciations  of  aU  that  was 
necessary  to  its  validity;  ^express  mention  of  the  whole,"  Aju 
L.  Code^  IS71.  Tbat  the  enunciation  of  the  place  wbere  it 
was  executed  is  an  essential  /one.  5  TouUier^  no*  386.  Be> 
aides  diat  as  an  audientic  act  it  should  make  full  proof  of 
itself.  To  allow  the  absence  of  the  essentkd  enunciations  to 
be  supfdied  by  parole,  would  be  to  complete  the  act  at  dif- 
ferent times,  and  would  coi^rayene  the  provisions  of  tlie 
L.  Code,  1571, 2356. 

4.  To  be  valid  as  a  pubfic  act,  the  will  should  have  been 
dictated  to  the  notary  by  tiie  testator,  in  presence  of  the 
witnesses.  £.  Code,  1571.  5  ToulHer,  no.  410—13,  417. 
3  MarHn,  166. 

5.  It  is  required  that  die  will  must  be  written  by  the  notary 
as  dictated  by  the  testator,  and  that  ali  the  formalities  be 
performed  at  one  time.    IbkL    6  TbuUier,  no.  408. 
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&  The  ^rtA  in  ab«6iiiteljr  nnfl,  and  cannot  be  nkade  better  l^inwri^is. 
by  the  eobftiMatoiy  act    The  nillttCied  ite  a  will  can  cftAy  be  ..'. 

cured  by  a  new  willy  executed  in  dbe  fbnn  of  law.    8  Tout"  w^w^w  ^ 
Ket',  riQ.  390.    JfTav^e V  Poffini  Mkurey  3  vo/.  SSdl- 

7.  If  Ae  eonfinnH&re  acY  was  not  itself  an^  ab^lute  i^tiify^ 
aiid  could  have  any  elBfectyit  couid  only  ctMre  tSKwe  nilllftic^ 
in  Ihe  wilF  which  were  specially  set  forihy  and  those  oidy 
Whieb  ^  paiifei^  had  in  view  at  the  time,  and  left  open  to 
af^ck  dll  the  others*    JL  Code^  285%    8  Toidlier,  no9. 49?-a 

8i  T^b^  confirmative  act  was  bad  as  a  renunciation  6(  the 
succestAe^i  in  iavoi^  of  j^nox,  on  atcottUt  of  ern>r;'  as  a  corii- 
promise,  because' made  in  execution  of  a  title  which  id  null. 
L.  Code,  1833, 1834, 3047-8. 

Lewis  and  Baweny  for  defendant. 

PoETER,  X,  delivered  the  opinion  of  the  court 

The  plaintiff  was  mother  and  the  defendant  was  the  hus- 
band of  Eleanor  O^Donogan,  deceased.  The  latter  made 
her  last  will  and  testament,  by  which  she  instituted  die  d"^ 
fendant  her  uiiiversat  heit.  IMfficuIties  arose  between  the 
parties  in  relation  to  flie  disposition  of  the  testieitrix's  property, 
and  a  suit  was  instituted  to  set  the  will  aside.  Pending  this 
suit,  the  parties  went  before  a  notary  and  entered'  into  an 
stgreetaent,  by  n^hich  the  plaintitP  declared  **that  Having  heard* 
Aie  said-  will  and  testament  read',  and  having  flbatUfely  deli^ 
crated  oil  the  contents  thereof,  in  consideration  of  die  good' 
will  Mi  affbetibtt'  die  cherishes  for  the  said  Wm.  6.  Knot, 
and' as  Well  as  to^carty  into  full  effect  tile  dyitag  requests  and' 
intentions  of  hcfi^  deeeitsed  dkughter,  and  also  for  tiie  fhrtiiei' 
consideration  of  the  premiseshereinafter  expressed^  she  hereby 
agtiees  to  ratify  and'  confirm,  and  does  by  these  pis£<sents  ratify 
and*  confirm  the  said  last  will  and  testament  of  her  deceased 
dkughter,  in  all  its  parts." 

The  iiisthiibent  pfticeeds  to  reciVe  the' will  and^tU  set  oat' 
vatioiis-  causes'  of  niullity,  for  which  it  had'been,  or  it  was^snp^ 
pbsed  ttdght  be  attlack^d,  and  it'coneludes'as  follows: 


408  CASES  IN  THE  SUPREME  COURT 

WawBBiiDn.      ^Now,  iherelcwey  ^ae  said  Mvy  Sbaqs  by  lids  pubKc  act 
'  hereby  expressly  reaoonces  all  exceptions  to  any  and  all  of 


BTAL.  the  above  defects  and  nulliUes,  as  above  enumerated  and  set 
■VOX.  forth,  and  with  the  express  motive  and  intention  of  supplying 
and  curing  all  said  defects,  she  makes  this  renunciation,  and 
hereby  ratifies  and  confirms  said  will  and  testament  in  all  its 
parts,  and  abandons  all  claims  and  pretensions  whatever  to 
the  property  bequeathed  in  the  same;  and  does  herdby  give* 
grant,  and  assign  over,  to  the  said  Wm.  G.  Knox,  v^o  is  here 
present  and  accepts  of  the  same,  all  her  right,  title,  and 
interest,  in  the  succession  of  her  said  deceased  daughter.'* 

In  consideration  of  the  premises,  the  defendant  by  the  same 
act  promised  to  pay  the  plaintiff*  one  hundred  dollars  per 
annum  during  the  term  of  her  natural  tife. 

Before  entering  into  the  consideration  of  fhe  questions  of 
law  which  have  been  raised  and  discussed  at  the  bar,  it  is 
proper  to  state  that  we  do  not  see  in  the  record  sufficient 
evidence  to  prove  that  this  agreement  was  procured  by  {raod, 
or  that  improper  means  were  practised  to  obtain  the  plalntifiPs 
signature  to  it« 

This  agreement  is  said  be  be  good  either  as 

1.  A  sale.    2.  An  onerous  donation.    3.  A  transaction. 

It  is  somewhat  difficult  to  know  under  what  head  of  con- 
Agreements  tracts  this  instrument  should  be  classed.  But  agreements 
mnst   be  en-  cannot  fail  of  their  effect  because  they  are  not  susceptible  of 

forced  accord-  '  * 

ing  to  the  in-  a  formal  denomination.  It  is  the  duty  of  courts  of  justice  to 
parties,  unless  enforce  them  according  to  the  intentions  of  the  parties,  unless 
stoclVeSsts^to  ^°^^  '^8^"  obstacle  exists  to  their  execution  apart  firom  the 
Uieir execution  difficulty  of  giving  them  a  name.  We  deem  it  unnecessary 
^fionity  of  to  examine  whether  this  Instrument  be  a  sale  or  donation, 
^rmal  denom^  remarking  that  we  do  not  believe  it  was  contemplated  by  the 
ination  or  a  parties  to  be  either.  We  shall  consider  it  on  the  last  ground 
A  conftrma-  assumed,  that  it  was  a  transaction.  A  transaction  or  com- 
firmingand  ra-  promise  is  defined  by  our  code  to  be  ^an  agreement  between 
aaSf^^compro^  two  or  more  persons,  who  for  preventing  or  putting  an  end 
mising  a  law  to,  a  law  suit,  adjust  their  differences  by  mutual  consent  in  the 
to  annul  it,  for  manner  which  they  agree  on,  and  which  every  one  of  them 
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prefers  to  the  hope  of  gaining,  balanced  by  the  danger  of  WssrsmDn. 
lodng.^*    It  i^pears  to  us  the  agreement  now  before  m  comes  '— 

within  this  definition.  A  lawsuit  was  pending,  by  which  '"^"J^^^l, 
the  plaintiff  claimed  the  whole  of  her  daughter's  succession.        »ox. 

g^  ,  ^  an  annual  com 

She  agrees  to  surrender  all  claim  in  this  estate  for  a  certain  nensation  in 
sum.  This  necessarily  put  ah  end  to  the  demand  in  justice,  ^^  ^t^hi 
and  it  was  obtaining  something  certain*  to  the  hope  of  gaining,  conndered  as 

®  o  7  r         o  OT  ^  transaction. 

balanced  by  the  danger  of  losing. 

It  is  true  a  great  many  other  considerations  are  dirown 
into  the  act,  such  as  afiection  for  the  defendant,  respect  finr 
the  dying  requests  of  the  daughter,  and  then  is  aformal  renun* 
ciation  of  various  supposed  irregularities  in  the  will.  Still, 
it  appears  to  us,  these  in  no  measure  deprive  the  act  of  its 
substantive  quality;  and  that  it  is  in  truth  a  surrender  of  un- 
certain and  contested  rights  for  a  certain  sum  of  money,  to 
be  paid  annually. 

It  remains  to  consider  the  objections  which  may  be  made  A  transaction 
to  the  instrument,  viewed  as  a  transaction.  They  were  all  de/  ^e^ 
embraced  by  the  argument  of  the  counsel  for  the  plaintiff.  ^^^  *'~' 
An  agreement  of  the  kind  according  to  the  provisions  of  our  or  ^®  matter 
code,  may  be  rescinded  where  there  is  error  in  the  persont  when  it'  fe 
or  the  matter  in  dispute,  where  it  has  been  made  in  execution  ^^^  of  V^ 
of  a  title  which  is  null  unless  the  parties  have  compromised  ^^,  which  is 

nollt  unless  the 

on  the  nullity,  or  if  made  on  documents  which  have  been  parties    com- 

since  found  false.    Loti.  CWe,  3046-8.  &T°n*Si1ty,or 

None  of  the  grounds  of  rescission  reach  this  case.     There  !f  ™*^*  ^  **" 

ties  ascertain 

was  no  error  in  the  person,  nor  of  the  matter  in  dispute.    It  ed  to  be  false 

is  true,  as  contended,  all  the  objections  which  may  be  made 

to  the  will  are  not  enumerated  in  flie  act;  and  it  is  equally 

true,  these  and  the  others  therein  set  out,  may,  together  or 

separately,  be  of  sufficient  force  to  deprive  the  defendant  o(  ^  transaetlon 

his  quality  as  heir.     But  the  want  of  the  quality  which  it  was  '*^">s ,  ^^ 

"^  confirming    a 

the  object  of  the  compromise  to  confer,  cannot  be  considered  will  which  con- 
an  error  of  person  by  which  the  transaction  becomes  null,  mora  gronnS 
If  that  were  true,  then  it  would  be  impossible  to  transact  on  n^^beieicSd" 
a  disputed  quality.     There  is  not,  in  our  judgement,  more  ^^* 
force  in  the  objection  that  the  title  was  null,  for  that  is  the 
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WBSTKmDtt.  very  Mttlter  <m  whieb  Ae  parlies  campr^misei^    Tme^  all 

'  the  objectloiis  which  may  be  made  to  the  will  are  not  setovt 

BUAMt  BT  AL.  in  the  agteemeiit;  but  the  code  does  not  require  this*    All  it 

wftot.       exacts  isy  that  the  parties  shall  exprtaAy  conq»r6flad0e  in  regasd 

It  u  not  lof-  to  the  noUi<7  of  ttie  instrumeat*    This  was  done  here,  and 

to'set  uOde^a  surefyit  wmM  be  piesumitog  wldo  of  whst  m»t  be  snppoasd 

H^*^  ^  dieir  wtentions,  that  the  phintiff  would' nsnonnce  onenuiyiy 

fects  in  a  will,  and  would  not  another.     Then^-  there  is  no  evidence  befere 

that  the   title 

derived  under  OS  that  the  facti  on  wfaich  die  nnilities  now  brought  foward 
caiue^  Uiat  is  were  onknown  to  the  plaintiff,  at  the  tiaieof  the  transaction, 
the         very  ]|^f  crtfor*  tfaerefore%  and  the  error  of  the  defendant,  were 

ground  or  mat-  ^  ^ 

ter  on  which  errofs  of  larw,  and  we  hmve  an  express  provision'  ofmup  code 
compfomised.  that  a  contract  made  for  the  povpose  of  avoiding  littgation, 
cannot  be  rescinded  hr  error  of  law.    Ltm,  Gode^  With 

The  article  m  oar  cede  which:  readers  noil'  a  transaction 
made  on  false  documents,  has  no  apptication  f^  one  made  ett 
aH  instntment,  tiie  reality  of  which  was  noi  contested,  when 
ttie  legal  effect  of  it  wag  alone  in  dispate,  and  where  the 
verj  object  of  the  compromise  was  torrenonnoe- all^advamtage 
the  part7  might  derive  fipdm^  nullifies^  which,  admittuig:  the 
instrument  to-  have  an  e»stencer  dtaied  eflect  to  it  as  tbe  hat 
will  and  testament  of  the  dieceased* 

It  isr  therefore,  ordered^  adjiidged^-  and  decreed,  that  the 
judgement  of  the  District  Court  be  affirmed,,  widl  coster 
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WjSSTSHIfDlS. 

3^.1832. 
ETIE  w.  SPARKS.  t 

▲VPEALFROW  ttMU  C0VR9  Of  VHI  VIFTH  filATIUCT,  TUB  /UOGB  OF  TKS  8IXTB  ^^»XB, 

41463 
PRXSIDBTO.  fiO    8li0 


In  eomanutiitive  or  leoiprocal  contracts,  wfaei«  the  a^peemtqt  reqviwM  tlit 
performance  of  several  acts,  a  partial  performance  anthoriaet  a  recov/^rfto 
4he  anowot  wUch  the  other  party  is  benefitted,  but  mbjeot  to  a  dedbdjon  of 
juch  damages  as  may  be  sustained  by  tlie  failure  to  discharge  the  other 
^paits  of  the  agieement. 

Where  parole  evidence  jf  fetrodi|ced  to  prova  a  demand,  and  It  discloiea  the 
luet  of  a  written  demand  h^vipg  been  ma^e;  the  wntteo  notice  mmt  bp 
prodnoed,  as  the  beit  evidence,  or  its  loai  or  alienee  aecountiM  foiB. 

This  case  arose  on  a  commutative  contract,  in  whieh  the 
plaintiff  engaged  and  sold  to  the  defendant,  a  certain  qaan- 
titj  of  plant  cane,  with  the  privilege  of  cultivating  it  with 
some  stubble  cane,  on  a  piece  of  laod^  abo,  the  hire  of  ten 
slaves,  two  work  horses,  and  two  joke  of  oxen,  &c.  The 
defendant  engaged  on  1m  part,  to  pay  eleven  thousand  pounds 
of  sugar,  aad  molasses  in  proportion,  to  be  deliv^ed  to  tlie 
plaintiff  in  the  month  of  February,  1090,  Mlowtng  the  datf 
of  their  agreement,  which  was  fte  year  preceding.  The  plain- 
tiff alleges  ihe  sugar  and  molasses  have  never  been  defiv^^; 
that  the  negroes  were  detained  twenty-eight  days  after  the 
crop  was  made,  contrary  to  agreement;  and  the  horses  and 
oxen  have  not  been  returned.  He  prays  to  be  paid  the  value 
of  the  sugar,  molasses,  hire  of  negroes,  horses,  and  oxen, 
amounting  to  one  ttiousand  two  hundred  and  seventy-five 
dollars  and  thirty  cents. 

The  defendant  plead  a  feilure  on  part  of  the  plaintiff,  to 
perform  his  part  of  the  contract,  by  which  he  had  sustained 
damages  to  the  amount  of  one  thousand  dollars,  and  filed  an 
accol^U  for  wty-njune  d4^11ars  against  the  plaintiQ*,  and  dented 
bis  ri|^]^t  to  recover  wy  pp  his  p^rt. 


464  CASES  IN  THE  SUPREME  COURT 

WmtrmM  Dm.       There  was  a  verdict  and  judgement  in  favor  of  the  plaintiff, 
,  1-  for  six  hundred  and  ninety  dollars.    After  an  unsuccessfol 

■'■'"         attempt  to  obtain  a  new  trial,  the  defendant  appealed. 
•vAKKi.  There  was  a  variety  of  testimony  to  show  a  compliance  on 

the  one  side  and  a  failure  on  the  other.  The  jury  were  sat- 
isfied the  plaintiff  supported  his  demand,  and  that  there  was 
fidrly  due  to  him  six  hundred  and  ninety  dollars,  the  amount 
of  their  verdict. 

There  was  also  a  bill  of  exceptions  taken  to  the  opinion  of 
the  district  judge,  refusing  to  hear  one  of  the  defendants 
witnesses,  who  had  been  sent  to  make  a  demand  on  the  plain- 
tiff, of  a  performance  of  his  part  of  the  contract,  until  the 
letter  the  witness  had  written  to  the  plaintiff,  was  produced. 
The  judge  also  refused  to  give  an  order,  as  the  trial  had  com- 
menced, requiring  the  opposite  party  to  produce  it;  but  the 
defendant  was  allowed  to  prove  his  demand  by  another 
witness. 

Simon^  for  plaintiff.        .  . 

Sjpfaiitf,  for  defendant,  contended: 

L  That  the  contract  contained  mutual  engagements,  and 
that  the  plaintiff  was  bound  to  show  a  performance  on  his 
part  before  he  could  compel  the  defendant  to  perform  his. 

2.  In  all  commutative  contracts,  one  party  must  comply 
vniHk  the  conditions  on  his  part,  before  calling  on  the  oppo- 
site party.  In  this  case,  the  plaintiff  has  failed  in  most  of  his 
stipulations,  and  ought  not  to  recover.  Pothier  on  Ob.  4 
Term  B^.  135, 671. 

3.  Parole  testimony  ought  to  have  been  admitted  to  prove 
the  demand  made  by  the  defendant  upon  the  plaintifl^  when 
an  order  was  refused  to  compel  flie  adverse  party  to  produce 
the  letter  written  by  defendant's  agent.     Code  of  P.  475. 

PoRTBR,  J.,  delivered  the  opinion  of  the  court. 

This  action  was  instituted  on  a  contract,  by  which  tiie 
plaintiff  sold  to  the  defendant  a  quantify  of  sugar  cane  for 
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plants,  and  the  ri^t  to  cultivate  the  ensuing  year,  some  stub-  WbstbjuiDis. 
ble  cane  belonging  to.  the  petitioners;  and  by  which  there  L 

were  hired  to  the  defendant  ten  stares,  and  some  horses  and  ^'^'^ 
work  oxen.  The  matter  principally  contested  in  the  court  8par». 
below,  was  the  performance  by  the  plaintiff  of  the  obligations 
assumed  by  him  in  the  agreement  above  referred  to.  The 
jury  found  a  verdict  in  favor  of  the  plaintiff  for  six  hundred 
and  ninety  dollars  and  five  cents.  We  have  examined  the 
evidence,  and  are  of  opinion  they  did  not  err.  The  defendant 
moved  for  a  new  trial,  which  being  refused,  he  appealed. 

In  this  court,  he  has  raised  several  questions  of  law. 

1.  He  contends  the  plaintiff  cannot  recover,  because  he 
did  not  perform  all  the  obligations  assumed  by  him  in  the 
contract. 

Where  the  agreement  requires  the  performance  of  several  tive  or  recip^ 
acts,  a  partial  performance  authorizes  a  recovery  to  the  amount  J|^[^  J^°' 
to  which  the  other  party  to  the  contract  is  benefitted;  sub-  the  agreement 
ject,  however,  to  deduction  of  such  damages,  as  may  be  su&-  performance  ^ 
tained  by  the  failure  to  discharge  the  other  parts  of  the  agree-  a^J^'^^ 
ment.    Loreau  vs.  Declouett.  3  La.  Rep.  1.  formance  au- 

«•       1  thonzes  a   rc- 

On  the  trial,  the  defendant  offered  a  witness  to  prove  he  covery  to  the 
made  a  demand  on  the  plaintiff,  to  comply  with  the  whole  of  the otherpaj^y 
his  contract.     The  witness,  on  being  interrogated,  declared  ^   benefitted, 
that  he  had  made  such  a  demand  in  writing.    Objection  was  a  deduction  of 
made  to  any  parole  evidence  of  the  demand,  it  not  being  the  ^^mav^^ 
best  evidence  of  which  the  case  was  susceptible.     The  court  ^     ^^  J® 
sustained  the  objection.    Whereupon,  the  defendant,  by  his  charge      the 
counsel,  applied  to  the  court  for  an  order  on  the  plaintiff,  to  the  agreement. 
produce  the  document.     This  was  repelled,  on  the  ground 
the  application  came  too  late,  the  cause  being  on  trial.  The 
court  refused  to  make  the  order,  and  the  defendant  excepted 
to  this  decision,  as  well  as  that  which  rejected  the  parole 

evidence.  Where   pa- 

The  court  certainly  did  not  err  in  tiie  first  opinion.    The  ">'«.  evidence 

''  '  u    mtroduced 

defendant  had  no  right  to  introduce  parole  evidence,  unless  to  prove  a  de- 
he  had  showed  he  had  used  all  means  in  his  power  to  pro-  diwioaes  the 
cure  the  better  proof.     But  whether  the  court  decided  cor-  [*J*  ^^demand 

59 
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XHOS 


does  ttot  require  a  fomtire  ewpwemnm  oi  our  opwaoB,  as  tbe 
onov's  BUM.  defssidaat  was  sabseqaeotlx  penaitted  ta  pvave  tbe  immumi 

hmng     been  y^  aBOtiiex  witDBSS. 

ten       notice     Af^pUcatlBAwasmade  Ibr  aaewtiial^OD  tiiegiraHad  of  tbe 
ZSd.'l'Ihe"  mwcoaduct  of  one  of  the  jary.    Na  eYidence  of  tbe  Am^ 
best  evidenca*  appcaw  QB  record,  and  we  cmnot  notice  it* 
ftbMnce     ae-     Tlie  appellee  has  prayed  the  court  to  gwe  interest  on  tae 
coun      or.     ^^^^^  ^f  ^^  j^^^^  ^o^  daaiages  fi»r  a  friFolous  appeal; 

neither  of  which  demandft  are,  in  our  opinion,  justiied  hy  the 
facts  or  the  law  of  the  case. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  affirmed,  with  costs. 


KNOX  v$.  WIDOW  AND  HCIR8  OF  DIXON. 

APPSAL  FKOlf  THB  d6URT  6t  TAX  riFTH  DUTUOT,  THS  JUDOS  Of  THK  DISTBICT 


I 


The  payee  or  first  endoner  on  a  bill  or  note  is  responsible  to  all  tbe  endorsers 
or  partiee  wko  come  after  him,  according  to  the  lex  inerMtorM. 

The  Ux  mefcatfifia  imposes  oil  tSe  endorser  of  accommodation  paper,  die  ob- 
ligation to  pay  eveiy  subsequent  endorser  or  holder,  In  the  same  mattneras 
in  business  paper. 

And  atthosgh  tlie  court  can  look  beyond  the  foiai  in  which  the  partiea  dotiie 
their  contracts,  yet  without  an  express  agreesBmit  to  tiie  contraiy,  it  wUl  be 
presumed  to  be  thek  intention  to  be  govemed  by  the  ndee  to  which  the  Cona 
of  the  obligpition  it  subjected. 

l*be  plaintiff  sues  for  the  recovery  of  a  moiety  of  a  note  for 
five  hundred  dollars,  which  he  had  endorsed  widi  James  IKxon 
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in  hifl  Hfetime,  for  Wm.  Simoiifl,  to  the  Baak  of  Louisimtiiu  ¥^|ts^wDi8. 
SimoiM  having  failed  to  paj  it,  the  Ba«k  1iio«gbtmiit  agaiatt  ,.      ' 


the  plaintiff,  as  the  first  endoner,  and  compeUed  hua  to  pay       ntox 

ihe  whole  amount    He  now  claims  of  the  defoDdant8,a8  the  tMimr**  n^aa. 

heirs  and  legal  representatiTes  of  Jas*  Dizon,  one  moiety,  as 

the  amount  he  was  bound  for  as  co-endonerw    The  tenor  of 

the  original  note  is  as  follows: 

^«$500.  Opeloasas,  34th  May,  188&'' 

^Twehre  months  after  date,  I  promise  to  pay  to  Wm.  6* 
Knox,  or  order,  at  the  office  of  discount  and  deposite  o{  the 
Bank  of  Louisiana  at  Opelousas,  five  hundred  dollars;  value 
received."  «WM.  SIMONS." 

**Credit  the  drawer." 
**W.  G.  K." 

«J-  D." 

Endorsed  on  the  back: 

"Wm.  G.Knox.'' 
"^  Jas.  Dixon" 

The  defendants  denied  their  liability  for  any  part  of  Ae 
note.  That  James  Dixon  endorsed  it  on  the  faith  of  the  first 
endorser,  and  trusted  to  the  solvency  of  the  plaintiff  as  such, 
as  his  guarantee  against  the  effects  of  his  liabiKty.  That  the 
plaintiff  was  payee  and  first  endorser,  and  having  paid,  his 
recourse  is  against  the  drawer.  That  Dixon  was  not  a  surety 
of  Simons  on  the  note,  but  only  the  last  endorser,  and  could 
not  be  held  liable  to  any  prior  endorser. 

It  was  proved  by  the  cashier  of  the  bank  that  the  above 
note  was  discounted  in  bank  as  accommodation  paper;  and 
by  Simons,  that  Knox  endorsed  the  note  first,  but  was  told 
there  would  be  another  endorser.  The  endorsers  pnt  their 
names  to  tlie  paper  out  of  each  other's  presence,  but  both 
were  on  it  when  presented  to  the  bank.  There  was  jndg#^ 
ment  for  the  defendants. 

Bozoen,  for  the  plaintiff. 

Lewis^  for  defendants,  distinguished  this  case  from  that  of 
JVbUe  et  aU  vs.  their  Creditors^  cited  by  the  plaintiff's  counsel*. 
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WBtTBMiDn  The  questioD  there  was  as  to  the  amouiit  of  damages  the 

^-  endoreer  of  an  acconunodation  note  could  recover  firom  oie 

»o^        drawer,  and  the  court  very  properly  decided  that  be  should 

Dixov's  HBtu.  recoT^  no  UMire  than  he  had  paid.    Here  the  question  is  very 

different.    It  is,  how  are  the  endorsers  of  a  promiaBoiy  note, 

discounted  in  bank  for  the  benefit  of  tike  draw^,  liable  with 

respect  to  each  other?     He  made  Ae  folfowing  points  in 

argument: 

1.  This  contract  is  mercantile  in  its  nature,  and  must  be 
governed  by  the  lex  tnerctUorio. 

3.  In  such  cases  the  first  endorser  is  liable  to  the  second, 
the  second  to  the  third,  and  so  on.  5  Mar.  JV.  5. 196.  6 
Ilnd.  517. 

3.  In  order  to  take  negotiable  paper  out  of  tiie  law  mer- 
chant, a  clear  case  must  be  made  out  of  the  intention  of  the 
parties  to  that  efiect;  and  the  words  ^credit  the  drawer, ^^ 
subscribed  with  the  initials  of  the  endorsers  at  the  foot  of  the 
note,  is  not  alone  sufficient  to  take  the  case  out  of  the  ordinary 
rules  of  law  governing  such  contracts.     7  Mar.  JV*.  5.  368. 

PoaTBR,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  by  the  payee  and  endorser  of  an  accom- 
modation note,  discounted  at  bank,  to  compel  the  subsequent 
endorser  to  contribute  his  equal  or  virile  share  of  the  amount 
of  the  obligation.  The  note  was  protested,  and  taken  up 
and  paid  by  the  plaintiff. 

Parole  evidence,  tak^  on  the  trial  below,  shows  the 
plaintiff  endorsed  the  note  in  question  first.  The  maker,  on 
procuring  his  endorsement,  told  him  he  diould  have  another 
endorser.  The  ancestor  of  defendants  endorsed  out  of  the 
presence  of  the  plaintiff,  and  was  not  informed  the  maker  had 
promised  the  payee  to  procure  another  endorser. 

The  note  was  in  the  usual  form.  On  the  face  of  it  the  iirf- 
lowing  memorandum  is  found:  ^Credit  the  drawer.  W.  Gr. 
K.,  J.  D.^'  These  are  the  initials  of  the  names  of  tibe  two 
endorsers. 
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The  case  has  been  well  argued,  and  the  discussion  at  the  Wkstbrn  Dis. 
bar  has  taken  a  wide  range.    It  has  been  decided  in  this  ' 

court  in  two  cases,  namely,  that  of  BuUard  vs.  WiUon  and        ^^^ 
Stone  vs*  Vtnceni^  that  the  endorser  of  an  accommodation  note  Dnoir's  hubs. 
was  responsible  over  to  the  endorsee,  as  he  would  be  on  any  -'^®  P*X®®  ^^ 

*  7  ^   jl„j    endorser 

other  p^er.  In  the  case  of  JfoUe  ^  Co.  vs.  their  Creditors^  on  a  bUl  or 
where  the  ri^ts  of  the  payee  against  the  maker  of  an  instm-  sibie  to  aTl^he 
ment  of  this  kind  were  examined;  and  in  the  case  of  Dorsy  J2^^"^ho 

^  Co.  vs.  their  Creditors,  where  the  sabiect  was  still  more  comeafterhim 

according    to 

fully  gone  into,  we  expressly  stated,  ^that  as  to  all  parties  the  Ux  mena- 
who  came  after  the  payee  on  the  bill,  the  lex  mercatoria  applied 
in   full  force,  and  made  him  responsible  under  its  rules.'' 
5  Martin^  JV.  S.  196.    6  Oid.  518.    7  Ibid.  9, 498. 

There  can  be  no  doubt  the  court  can  look  beyond  the  form   Andalthoiig;h 
into  which  the  parties  may  have  cast  their  contract.    But  |^|^    beyond 
what  follows?  Why,  this:  That  unless  an  understanding  is  ^Jj^/^   *" 
shown  to  take  the  case  out  of  the  obligations  which  the  form  ties  clothe  £eir 
given  to  the  contract  imposes,  these  obligations  must  be  pre-  without  an  ex- 
sumed  to  be  within  the  intention  of  the  parties,  and  that  they  ^^  ^  ^^^ 
engaged  themselves  accordingly.    In  the  two  cases  last  cited,  contraiy,     it 
which  were  in  relation  to  accommodation  paper,  we  were  of  med  to  be  their 
opinion  that  the  mercantile  law  did  not,  even  where  &e  con-  my^eV^  ^ 
tract  assumed  the  form  of  a  bill  of  exchange  or  a  promissory  ^^.  ^^^   ^ 
note,  enable  the  payee,  or  whoever  may  have  lent  his  name  of  the  obHga- 
to  the  maker  or  drawer,  to  recover  from  either  more  than  he  Jd "  "  *"  ^^^^ 
was  compelled  to  pay.    But  as  we  intimated  in  these  cases, 
as  we  had  previously  decided,  and  as  we  think  now,  the  ^     rnu  lq. 
mercatoria  imposes  on  the  endorser  of  accommodation  paper,  coforia  imposes 
the  obligation  to  pay  to  every  subsequent  endorser  or  holder,  ser  of  accom- 
in  the  same  manner  as  in  business  paper.    We  refer  ^^ain  to  ^^^^^obiin- 
the  authority  of  Chancellor  Kent  and  the  authorities  cited  by  ^^^  ^o  l»7  «^- 
him,  both  from  English  and  American  cases.    ^Accommo-  endorser     or 
dation  paper  (he  says)  is  now  governed  by  the  same  rules  as  sanw 'mwincr 

other  paper;  this  is  the  latest  and  best  doctrine  both  of  "^  businesft 

paper* 

England  and  this  country.^' 

It  cannot  be  made  a  question  that  endorsers  to  an  accom- 
modation note  may  take  themselves  out  of  this  law,  and  by 
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WisTSRir  Du.  particalar  agreement  make  a  law  for  themselves.    But  fi&less 

Sett  4838 

they  dO)  we  know  of  no  law  which  can  regulate  (heir  contract^ 
BBu  but  that  which  governs  negotiable  paper  in  general.  The 
BBu  sir  AL.  principal  question  then,  in  tiiis  cause,  is,  whether  the  procrf*  in 
this  case  shows  the  parties  intended  that  their  contract  sboold 
be  governed  by  other  rules  than  those  which  the  commercial 
law  furnishes.  The  evidence  offered  to  that  effect  is  the 
memorandum  on  the  face  of  the  note,  bj  which  both  en- 
donen  direct  the  amount  to  be  credited  to  tfie  maker.  This 
certainly  furnishes  some  ground  to  infer  that  such  might  have 
been  their  intention.  But  after  the  best  consideration  we 
can  give  to  the  subject,  we  do  not  think  it  suflkiend  j  strong  to 
destroy  the  obligation  created  by  one  of  the  parties  endondng 
before  the  otiier. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  affirmed,  with  costs. 


BELL  v$.  BELL  ET  AL. 

AFFtLkM^VmOM.  TKB  COOET  Off  TBB  FfFVH  DISTRICT,  TRB  JUIMB  OF  TKB DBTBICT 

PRBSIDIFO. 

When  tlM  «Ror  IB  Ike  reeord  b  fMlaiit,  amd  shown  liy  ^«  clerk's  certiSeate, 
BadI  sftv  the  esase  iMi  stood  over  oae  term,  a  cwfiiaivrtwtti  not  be  gnatad 
«B  the  Botfea.^  the  appettaatr  onleBi  he  aeoomto  by  aftdBvit  or  oHmt 
«iae,forhiia]qiarentnegle€ttOBKnrel(Dritaoonflr.  The  appeal  wMl  be  dis- 
mtnedathisoosis. 

Th,e  appeal^  in  this  case,  was  taken  to  the  August  term, 
1831^  of  this  court,  and  continued  oyer  until  August  term, 
1832.  The  suit  is  brought  for  the  recovery  of  certain  slaves. 
The  plaintiff  had  judgement,  and  the  defendant,  who  is  in 
possession  of  the  slaves,  appealed. 
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Splane^  of  coansel  for  the  defendaot  and  appellant,  sag-  ^^^^^'^^ 
gested  to  the  court,  that  the  record  was  incomplete;  seyeral         ' 
papers  introduced  in  evidence,  not  appearing  in  it.  He  moved        ■*>'>• 
the  court  for  a  writ  of  certiiprari^  to  bring  up  the  misBing  docu*   bell  bt  al 
ments  and  for  a  continuance  to  the  next  term.    The  clerk, 
in  his  certificate,  specified  the  pi^rs  that  were  wanting  to 
complete  the  record;  this,  the  counsel  contended,  was  suffix 
dent  to  authorize  the  issuing  of  the  writ,  as  the  cause  could 
not  be  tried  on  its  merits,  without  it.    See  Code  of  P.  899. 

Bnmmon^  for  plaintiff  and  appellee,  was  willing  to  admit 
the  existence  of  the  documents  as  thej  were  offered  in  evi- 
dence, and  proceed  in  the  cause  as  though  thej  were  present; 
at  all  events,  being  his  own  evidence,  he  was  ready  to  try  the 
case  without  them. 

The  counsel  on  the  other  side  declined  going  to  trial,  with- 
out  the  completion  of  the  record. 

Bramatm  moved  to  dismiss  the  appeal  at  the  cost  of  tiie 
appellant. 

PoRTBR,  J.,  delivered  the  opinion  of  the  court. 

The  clerk  certifies  the  record  in  this  case,  to  contain  a 
correct  transcript  of  the  original  proceedings,  as  far  as  they 
could  be  copied;  and  that  two  of  the  documents  necessary  to 
complete  the  statement  of  facts,  had  not  been  furnished  to 
him. 

The  appellant  has  moved  for  a  certiorari  to  amend  the 
record.  The  action  is  a  possessory  one.  There  was  judge- 
ment in  the  court  below  for  the  plaintiff;  the  case  has  stood 
upon  the  docket  for  twelve  months;  no  proof  is  offered  or  even 
allegation  made,  that  the  defect  in  the  record,  was  not  known 
to  the  appellant  long  since.  The  896fA  ariiele  of  the  Code  of 
Practice^  gives  the  rig^t  now  invoked,  when  the  ernM*  or 
omission  is  perceived  on  the  argument  or  before;  and  the  law 
contemplates  that  as  soon  as  it  is  discovered,  the  party  who 
requires  the  correction  of  the  error,  should  have  it  made  in  a 
reasonable  time,  and  that  he  should  not  unnecessarily  delay 
the  trial  of  the  cause;  the  necessity  of  requiring  this  course 


473  CASES  IN  THE  SUPREME  COURT 

^^^■"^'*-  is  obvious,  and  particolarlj  eo,  iHiere  the  acti<Hi  is  of  the 

=  description  now  before  ns;  and  the  appellant  was  the  defen- 

pRcvoftT      jjmi  In  ^^  inferior  court*     It  is  difficult  to  beHeve,  becaise 

XT  AL.  ' 

V.  it  is  in  the  highest  degree  improbable,  the  appellant  was  not 
Where  the  aware  of  the  defect  in  the  record  long  since;  it  was  patent, 
cSS'lr  ^te^  ^^  *<^^"  ^y  ^®  clerk's  certificate  to  the  transcript  which 
and  ahowii  he  himself  filed  in  this  court.  Under  such  circumstances,  we 
certificate,  and  think  it  behooved  the  party  making  the  application  for  the 
has  stood^oTer  c^rHorttri^  to  account  hj  affidavit  or  otherwise  for  this  appa- 
one   teran,   a  rent  neglect  to  moTe  for  it  earlier;  and  that  not  having  done 

CtrtiOTUTt    will  ^ 

not  be  granted  SO,  he  is  not  entitled  to  the  writ*  Parties  must  not  be  per* 
of  the  "appeU  mitted  to  convert  a  remedy  given  them  for  the  protection 
aecoonu?  a^  ^^  ^^^^^  "ghts,  into  an  engine  to  harass  and  delay  their 
fidavH   OP  o-  adversary* 

tberwiie,    for 
his     apparent 

m^r*  for  rt  '^^^  application  is,  therefore,  refiised,  and  the  record  as  it 
sooner,  the  ap-  qow  stands,  not  permitting  us  to  examine  into  the  correct- 

Deal   will    De 

dbmissed    at  ness  of  the  judgement  rendered  below,  it  is  ordered,  adjudged, 
IS  cost.  ^^^  decreed,  in  conformity  with  the  prayer  of  the  appellee, 

that  the  appeal  be  dismissed  with  costs. 


\ 


PREVOST  ET  AL.  (F.  P.  C.)  v$.  SIMEON  ET  AL.  (P.  P.  C.) 

APPXAL  FROM  TBS  COURT  OF  F1IOBATX8  FOR  THX  PARISH  OF  ST.  LAHDRV. 

Where  the  plaintiiTs  offer  evidence  of  the  credibility  of  one  of  their  witnesses^ 
the  defendants  may  be  permitted  to  question  another  witness  sworn  in  the 
cause,  if  the  witness,  whose  character  is  sought  to  be  supported  by  testimony, 
has  not  been  guilty  of  larceny? 

In  this  instance  the  testimony  on  both  sides  is  illegal,  but  as  the  plaintiffs 
resorted  to  that  mode  of  supporting  the  credibility  of  their  witness,  they 
cannot  complain  that  it  is  rebutted  by  the  same  means. 
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Tke  dMlawdonsofthe  plaiatUT  CMBot  be  riven  ia  evMeaoe  on  his  behelf,  WssTXRwDit. 

when  it  does  not  uppmr  they  mede  a  pert  of  the  rugeum*  .  . 

PKCfoer 

Where  a  case  inyolvea  nothing  bat  facte,  and  the  testimony  Is  various  and  ^^ 

contradictory,  and  where  fraud  and  collusion  are  found  by  the  court  of  the  umo"  '^  ^^* 

first  instance,  between  the  plaintiffs  and  defendanti  against  the  inlervenprs^ 

although  it  is  doubtful,  from  the  evidence,  whether  the  whole  of  the  plainr 

tiff's  claim  is  fraudulent,  yet  the  Judgement  ol  the  inferior  court  will  not  be 

reversed. 

The  plaintiffi  claim,  as  heirs  of  Joseph  Prevost,  deceased, 
two  thousand  six  hundred  and  sixteen  dollars  and  twenty- 
eight  cents,  which,  they  allege,  came  into  the  hands  of  George 
Simeon,  as  curator  ad  bona.    J.  Prevost,  the  ancestor  of  the 
plaintifis,  died  in  1804,  leaving  considerable  prqperiy  in  lands, 
slaves  and  stock.    No  steps  were  taken  to  administer  his  suc^ 
succession  until  1811,  when  an  inventory  was  taken,  and 
partition  made  of  the  horses  and  cattle,  between  his  widow 
and^  six  children,  three  of  whom  were  majors.    In  1818, 
George  Simeon,  one  of  the  defendants,  was  appointed  cura* 
tor  ad  bona  to  the  three  minors.    In  1821,  the  land  was  sold 
for  one  thousand  five  hundred  dollars,  to  George  Simeon,  who 
shortly  after  paid  the  heirs  and  took  a  receipt.    In  1817,  the 
whole  of  the  Prevost  estate  was  the  wreck  of  the  stock  and 
two  negroes.    G.  Simeon  gave  bond  and  sure^  as  curator  in 
the  penalty  of  four  thousand  dollars.    Shortly  after  taking 
upon  himself  this  curatorship,  G.  Simeon  became  embarrassed 
in  his  affairs,  and  executions  issued  against  him  at  the  suits  of 
J.  Miramond  and  M.  Littell.    The  plaintifis  sued  out  their 
injunction,  and  prayed  that  the  proceedings  under  the  exe- 
cations  of  Miramond  and  Littell  be  stayed;  that  they  have 
judgement  against  Simeon  as  curator,  and  his  surety,  for  the 
sum  of  two  thousand  six  hundred  and  sixteen  dollars  and  six- 
teen cents;  the  amount  of  property  they  allege  came  into 
his  hands  as  curator,  and  a  mortgage  on  all  his  property. 

The  interpleaders  and  defendants  in  the  injunction  pleaded 
the  general  issue,  alleged  fraud  between  the  plaintifis  and 
defendants;  the  suit  being  intended  to  cover  the  property  of 

60 
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WmtbbsDi*.  the  defendants  and  protect  it  fimn  Mizare.    The  defendants 

Sift*  Icnmk  _      I    /«     1 

-  made  default. 

PBsroaT  Much  testiinoDj  was  taken  to  show  the  amount  of  property 

received  by  6.  Simeon  after  he  became  curator,  and  as  much 
introduced  to  sliow  he  received  little  or  nothing.  Some  of 
the  testimony  was  contradictory.  The  plaintiffi  examined 
a  witness  to  show  one  of  their  leading  witnesses  was  worthy 
of  all  belief,  to  which  the  interpleaders  asked  a  question,  if 
this  witness  had  not  been  guilty  of  larceny?  The  que8ti<» 
was  allowed  to  be  asked,  and  the  plainti£GB'  counsel  excepted; 
contending  that  the  record  of  his  conviction  should  be 
produced. 

There  was  judgement  dissolving  the  injunction,  on  the 
ground  of  fraud  and  collusion  between  the  plaintiffi  and 
defendants;  that  the  plaintiffi  claim  was  unsupported  hy 
evidence,  &c.    They  appealed. 

Simeon  and  Brc/WMon^  for  plaintiffi. 

Lewis  and  Bomen^  for  the  defendants  in  injunction. 

1.  The  plaintiffi  cannot  prove  the  declarations  of  one  of 
the  coplaintiffi  in  the  suit,  when  it  does  not  make  a  part  of 
the  transaction;  it  is  admitting  the  party  to  make  testimony 
for  himself.     1  Starkie^  50, 69,  83,  §  581.  90,  §  64. 

3.  The  defendants  in  injunction  have  a  right  to  offer 
rebutting  testimony  of  a  witness,  to  show  one  of  plaintiffi^ 
witnesses  had  been  guilty  o{  larceny. 

3.  The  counsel  argued  to  show  the  plaintiffi'  claim  had  no 
foundation  in  fact,  but  was  fraudulent  and  collusive. 

Where  the 
plaintifis  offer 

^^'dib'^v^*^  f     P^KTBR,  J.,  delivered  the  opinion  of  the  court. 

one   of    their 

defendanti  This  IS  an  action  against  a  curatdr  by  one  of  the  persons  to 

ted^oqaettion  ^'^"^  ^  ^*®  appointed;  and  by  the  representative  of  two 
another  wit-  others  who  are  deceased.  They  claim  the  amount  of  the 
the   came,  if  minors'  inheritance  from  their  father,  which  they  allege  came 
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into  the  poflsession  of  the  defendant,  and  for  which  he  has  WestbrvDh. 
4dled  to  account  and  pay  over.    They  ayer  they  have  a  mort-         ' 
gage  on  hk  estate,  and  they  state  that  certain  persons,  viz.      >*>i<^ost 
J*  Miraumond  and  Moses  Littell,  have  taken  out  execution         «». 
against  the  property  of  the  defendant,  and  will  enforce  it  to  ^ 
the  great  injury  of  the  petitioners,  unless  enjoined  from  so  whose  charac- 

1  •  ter  b  sonzfat  to 

^omg.  be    8U]>ported 

The  defendant  suffered  judgement  to  go  by  default,  and  ^  testimony, 

•^      ®  o        J  '  has  not  been 

the  case  was  contested  in  the  Probate  Court  between  the  giuHy  of  the 

^  •  •      J       jxu         A£^  crime  of  larce- 

parties  enjomed  and  the  petitioners.  ny. 

The  answer,  among  other  things,  avers  that  the  suit  was  In  this  w- 
fraudulent  and  collusive;  that  the  plaintiffs  have  long  since  timonyonboth 
been  paid,  and  that  this  action  was  instituted  to  cover  the  ^^  ^  ^^^* 
property  of  the  defendant  from  the  reach  of  the  executions  plaintiffs  resor- 
against  which  the  injunction  had  been  obtained.  mode  of  mm- 

The  court  below  considered  the  charge  of  fraud  and  col-  J^^bflity  o* 
lusion  sustained  by  the  evidence,  and  gave  judgement  against  ^^^  witness, 

the  plaintiffs.  complain  that 

There  are  two  bills  of  exceptions  on  record.  One  to  the  y^y  ^^^  ^^^ 
defendants  being  permitted  to  question  a  witness  whether  °m^°'\  , 
one  of  the  witnesses  sworn  on  behalf  of  the  plaintiffs,  had  not  tions  of  tiie 
been  guilty  of  an  act  of  larceny.  It  appears  the  plaintiffi  Sotbe  give?l]> 
had  previously  endeavored  to  prove  the  conduct  of  the  witness  hb^^°^bchiSf 
in  other  transactions,  to  show  how  worthy  of  credit  he  was.  when  it  does 
The  testimony  on  both  sides  was  illegal,  but  as  the  plaintiffs  tfaev  made  part 
resorted  to  that  mode  of  supporting  the  credibility  of  their  <>    ®'*»^»^- 

1         •  111        IV^nePB  a  case 

witness,  they  have  no  reason  to  complain  it  was  rebutted  by  involves    no- 

♦u^  -^.wv^  •«v^«..<i  thing  bat  facts, 

the  same  means.  and  the  testil 

The  second  is  to  a  refusal  of  the  court  to  receive  the  decia-  ™^ny  ,*«  ▼«"• 

ous  and  contra- 

rations  of  one  of  the  plaintiffi  in  evidence.  It  does  not  appear  dictoiy,  and 
they  made  part  of  the  res  geHoj  and  we  think  no  error  was  and  collusion 
committed  in  rejecting  tiiem.  ^^  ^^^^  ^^ 

The  case  on  the  merits  was  much  contested  in  the  court  ^^^  fint  in* 
below,  and  the  proof  is  contradictory.  The  claim  of  the  tween  the 
plaintiffs  to  the  extent  set  up  in  the  petition  is  wholly  unsup-  SSfen^^nts*"^ 
ported  by  proof,  and  there  is,  we  think,  ample  matter  appear-  S^°>t  ^®  >n- 

cefvenors,    ai* 

ing  on  the  record  to  justify  the  judge  of  the  first  instance  in  though   it   is 
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WuTuvDv.  proDiMindDg  'fraudalent  aad  cottiHive  a  greater  part  of  the 
demand.    There  is  a  small  poriioaofit  on  which  the  endeiioe 


FRSTotT      I,  n^  clear,  and  were  it  not  for  die  decisioii  below*  we  shoold 
9$,         doabt  much  if  we  could  consider  the  whole  claim  as  franda- 

d  btfai  from  ^^^*  ^^  cBBe^  of  thifl  kind  depend  so  much  on  matters  of 
the  evidence  which  the  judge  who  tried  the  cause  has  better  means  of 
whole  of  the  being  informed  than  we  possess,  that  we  do  not  feel  aatho* 

yet  the  jod^e- 

nientof  the  in-  .  «     «.        «_ 

ferior  court  It  is,  therefore,  ordered,  adjadged,  and  decreed,  that  the 
^mT  ^ '^  judgement  of  the  Ptobate  Court  be  aflhn^ 
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HEIRS  OP  KEMPE  w.  HUNT  ET  AL. 

ATPBAL  FBOM  THE  COVET  OF  TBB  IBTBMTa  DIITEICT,  TBE  nmOS  OF  TBB 

PItTElCT  FEBSIDlirO. 

Whore  excepUonf  to  tho  fonm  of  action  are  pleaded  but  not  decided  on,  and 
the  parties  proceed  on  the  meritfl  to  jodgeuent,  the  eueptiont  will  be 
considered  as  waived  on  the  appeal 

Noiration  is  never  presumed.  The  intention  to  make  it  must  result  clearly 
firom  the  terms  of  the  agreement,  and  by  a  full  discharge  of  the  original 
debt,  or  by  substituting  a  new  debtor  in  place  of  the  old  one,  with  the  con- 
sent of  the  creditor. 

Husbands  oiay  collect  debts  due  to  their  wives,  and  cnraton  and  tutors  those 
due  to  their  wards,  and  give  valid  acquittances  therefor;  but  to  legally 
novate  and  release  a  debt,  the  novation  must  be  clearly  eitablished  to 
give  validity  to  the  release. 


Western  D18. 
OeUfber,  1832. 

kbhpb's  heirs 

98. 
BUITT  ET  AL. 
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Wbstxbit  Di8.  a  demand  in  reeonvantion  can  onlj  be  made  in,  and  most  be  limited  to  the 

OfUfher    1833. 

'  juriidietlon.wkdeh  has  cognisance  of  tiie  principal  demand  to  which  it  is 

KiMPs's  HKiRs      pleaded. 

SVIIT  XT  At  • 

So,  in  an  action  properly  cognisable  in  the  District  Coort,  the  defendant 
cannot  set  up  a.  claim  in  reconvention  for  advances  of  money  made  as 
tutor ;  the  settlement  of  his  account  as  such,  is  exclusively  cognisable  in  the 
Probate  Court 

Thifi  is  a  hypothecary  action  instituted  against  Francis  S. 
Gerault,  for  the  recovery  of  eight  thousand  five  hundred  dol- 
lars, the  price  of  the  late  James  Kempe^s  half  of  a  plantation, 
called  and  known  as  the  Rifle  Point  Plantation,  and  nineteen 
slaves,  held  by  him  and  Gerault  in  partnership,  and  now  sold 
at  the  probate  sale  of  Kempe's  succession,  and  purchased  bj 
Gerault;  and  ako  against  Thomas  Hunt,  as  the  third  pos- 
sessor of  this  property,  which  is  subject  to  the  vendor^s  privi- 
lege and  mortgage  in  his  hands. 

James  Kempe  had  six  children  and  heirs  at  his  death, 
three  daughters,  all  married,  and  three  sons,  minors,  who  are 
the  plaintifis.  Gerault,  the  defendant,  married  one  of  the 
daughters*  After  he  purchased  this  property  at  the  probate 
sale  of  Kempe's  estate,  on  the  5th  day  of  May,  1827,  he  sold  and 
conveyed  it  to  the  Bank  of  Mississippi,  for  nineteen  thousand 
dollars.  In  order  to  get  it  released  firom  the  vendor's  privilege 
and  special  mortgage,  he  gets  his  wife,  Jane  Kempe,  to  mort- 
gage to  the  heirs  of  Kempe,  her  undivided  sixth  part  of  anodier 
plantation  in  the  parish  of  Concordia,  called  the  Marengo 
plantation,  and  he  executed  his  three  notes  for  die  above 
sum  of  eight  thousand  five  hundred  dollars,  endorsed  by  James 
Gerault,which  he  deposited  with  the  parish  judge  of  Concordia, 
in  lieu  of  those  given  at  the  probate  sale,  which  were  surren- 
dered to  him  by  the  judge.  He  then  got  the  husbands  of  the 
other  two  daughters,  and  the  curator  and  tutor  of  the  three 
minor  sons  and  heirs  of  Kempe,  to  execute  a  release  of  the 
mortgage  on  the  Rifle  Point  Plantation  and  the  slaves  sold 
at  the  probate  sale,  without  the  consent  of  a  family  meeting, 
or  before  payment  of  the  mortgaged  debt. 
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In  May,  1827,  Gerault  sold  and  conveyed  the  Rifle  Point  ^^2"*^gS 
Plantation  and  slaves  to  the  Bank  of  Mississippi,  for  nineteen  - 

thousand  dollars.    And  in  September  following,  the  bank  "mfbJs  heirs 
sold  and  conveyed  the  same  property  to  Thomas  Hunt,  the   aimT  kt  al. 
person  now  in  possession. 

In  February,  1829,  Jane  Kempe,  wife  of  the  defendant 
Gerault,  went  before  the  parish  judge  and  protested  against 
the  act  of  mortgage,  executed  by  herself  and  husband  on  the 
Marengo  plantation,  and  disavowed  the  whole  proceeding. 

It  does  not  appear  that  the  new  notes  executed  and  de- 
livered to  the  parish  judge,  in  lieu  of  the  ones  given  at  the 
probate  sale  of  the  plantation  and  slaves,  ever  came  into  the 
hands  of  the  plaintiffi,  or  were  accepted  by  them. 

The  plain  tifis  aver  the  debt  of  eight  thousand  five  hundred 
dollars  is  still  due,  with  the  vendor's  privilege  and  mortgage 
existing  on  the  Rifle  Point  plantation  and  slaves;  they  pray 
judgement  against  Gerault,  and  that  the  plantation  andslaves 
may  be  seized  in  the  hands  of  Hunt,  the  third  possessor,  and 
sold,  to  satisfy  their  debt,  interest  and  costs. 

Hunt  answered,  and  excepted  to  the  manner  of  instituting 
the  suit  against  him;  that  he  was  not  a  debtor  of  the  plain- 
tiffs. He  cited  his  vendor  in  warranty,  &c.  There  was 
judgement  against  all  the  defendants,  and  they  all  appealed. 

Rost  and  Dunbar^  for  the  plaintifli: 

1.  A  mortgage  is  a  real  right;  and  tutoili,  &c.  of  minors, 
cannot  mortgage  or  alienate  the  immovables  of  the  minor, 
which  can  only  be  done  with  the  advice  of  a  family  meeting 
and  the  order  of  the  judge.    L.  Codcy  3249, 334-5. 

2.  Both  the  mortgages  in  this  case  were  executed  at  the 
time  the  release  was  given  in  discharge  of  the  one  on  the 
Rifle  Point  plantation;  and  a  release  of  one  of  them  could 
not  be  considered  as  a  novation  of  the  original  debt.  Lou. 
Code,  2181. 

3.  The  husbands  could  not  alienate  a  real  right  or  im- 
movable property  of  their  wives,  by  a  declaration  simply  that 
their  wives  consented. 


HUITT  ST  ML. 
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WESTBBpDtt.      4»  The  mortgage  ob  the  Marengo  plantatioo  and  tlie  nates 
■  executed  b j  Grerault  and  wife  were  Toid,  becaofe  tbe  wife 

Hsims  or     cannot  bind  herself  for  ibe  debts  of  her  hnaband,    L.  Gsde, 
3412. 

5.  The  release  of  the  mortgage  on  the  Rifle  Point  plaa- 
tatkm  was  a  gratuitous  disperition  of  the  property  of  ndnors, 
which  is  forbidden  by  law.  L.  Code,  349.  3  TaulKer,  p. 
387-8. 

&  Admitting  the  sohencj  of  the  endoner  of  the  new  nole» 
taken,  the  tutor  had  no  right  to  take  personal  securitj  fer  a 
debt  due  to  minors,  in  place  of  a  mortgage,  which  is  a  secu- 
ritj of  a  higher  nature* 

7.  The  action  is  properly  brought.  The  pl^ntifi  were 
not  compelled  to  pursue  the  execut<Mry  process,  if  thej  pre- 
ferred the  ori 


A.  Qgdmj  fer  the  defendants^made  the  fi^owmg  points  in 
ailment: 

1.  The  plaintiffi  do  not  possess  either  ttie  proper  authority 
or  capacity  to  institute  and  maintain  this  suit.  Chde  of  P» 
106—10. 

3.  The  action  against  the  third  possessor  (Hunt)  has  not 
been  pursued  according  to  the  formalities  prescribed  by  law; 
no  demand  having  been  made  on  the  debtor  thirty  days  pre- 
vious to  instituting  suit  Code  of  P.  4^  61, 69-7(X  La.  Code, 
3361,3— e.   3Jybr.JV:&50Sr.   6Jlfer.JV:5.309^ 

3.  The  original  debt  fer  which  the  mortgage  was  given 
on  the  Rifle  Point  plantation,,  was  novated*  The  curator  and 
tutor  of  the  minors,  administering  their  property,  had  a  right 
to  make  such  novaticm;  and  the  debt  being  the  paraj^iemal 
^fects  of  the  married  women,  administered  by  their  husbands 
who  had  control  of  their  personal  actions,^  were  also  autho- 
rized to  novate  the  debt.  Pothier  Traite  des  Obligaiionsj  JVow 
556.  5  Mar.  Jf.S.  705.  CWeo/ P.,  arte.  3, 13,107.  La.Code, 
3186. 
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4.  Theeflfectof  the  noyation  released  the  mortgage,  which  ^^^^^\^' 
was  only  an  acceesoiy  of  the  debt.  TouUier  Tratte  des  Ob*  — 
JVb.  297.  La.  Code,  3352, 3374.                                                 «»= « «■«»" 

5.  The  public  act  of  release,  executed  by  the  husband  of  huvt  etal. 
the  married  women,  and  the  curator  and  tutor  of  the  minors, 

to  whom  a  valid  payment  might  have  been  mcule,  afibrds 
complete  protection  to  the  third  possessor  (Hunt)  and  to  the 
Bank.  These  persons  were,  therefore,  competent  to  execute 
that  release.  10  Merlin  Rep*  Jur.  583.  TouUier  Contrat  de 
Marriage,  JVb.  203,  380,  1—4.  La.  Code,  3335.  Code  of  P.  3» 
12,107.    5  Mar.  J^.S.  651. 

6.  The  security  for  the  new  debt,  which  was  substituted 
for  the  old  one,  was  fully  sufficient;  and  the  situation  of  the 
minors  was  not  rendered  worse  thereby. 

7.  The  appointment  of  a  curator  to  the  minors  was  regu- 
lar, and  even  if  irregular,  their  acts  are  binding  until  the 
appointment  is  revoked  or  annulled  in  the  Court  of  Probates, 
where  it  was  made.  2  La.  Rep.  249.  1  ibid  18.  La.  Code, 
360,364. 

8.  Only  the  undivided  half  of  the  Rifle  Point  plantation 
and  negroes,  were  sold  to  Gerault,  and  remained  mortgaged 
to  secure  the  purchase  money;  the  judgeinent  is  erroneous  in 
decreeing  the  whole  property  to  be  sold. 

9.  The  demand  in  reconvention  filed  by  Gerault,  was 
improperly  dismissed,  an4  the  case  ought  to  be  referred  to 
auditors,  to  report  how  much  of  the  money  received  by 
Gerault  from  the  bank,  passed  to  the  benefit  of  the  plaintifls. 
2Jlfar.JV:S.73.    12  Jlfor.  JV:  &  483. 

10.  Mrs.  Gerault  could  not  intervene  in  this  suit  and  obtain 
a  judgement  against  her  husband;  therefore,  her  plea  in  recon- 
vention, should  have  been  dismissed. 

11.  The  judgement  on  its  face  is  erroneous,  and  ought  to 
be  corrected* 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  suit  against  the  third  possessor  of  mortgaged  pro- 
perty, to  cause  it^to  be  seized  and  sold  to  satisfy  a  debt 

61 
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W»mM^.  claimed  by  the  plaintiffi.  The  mortgagor  and  original  debtor 
'  is  also  made  a  party.     The  possessor  is  the  immediate  yeodee 


■Bim^Rsiu  ^f  the  bank  of  the  state  of  Mississippi,  represented  by  its 

HUHTBTAL    president  and  trustee,  who  is  cited  in  warranty,  and  who 

cites  in  warranty  the  vendor  to  the  bank.    Judgement  was 

rendered  in  the  court  below  against  the  mortgagor  and  the 

third  possessor,  and  in  fiiTor  of  the  latter  against  the  bank, 

and  in  their  favor  against  their  vendor,  on  the  several  claims 

in  warranty;  from  which  all  the  defendants  appealed.   Ezcep- 

Where   ex-  tions  Were  pleaded  to  the  manner  in  which  the  suit  was  com- 

forai  of'action  menced,  and  to  the  capacity  of  the  plaintifis  to  prosecute  iU 

birt  DO?*  dccid-  '*  ^^^^  ^^^  appear  in  the  record,  that  any  judgements  were 
ed  on,  and  the  pronounced  on  these  exceptions;  and  as  the  parties  proceeded 
ceed^on  ^£  to  trial  on  the  merits,  without  requiring  the  excepti<His  to  be 

ment"  the"e*-  d«ci^^  ^°»  **  ^^7  properfj  he  considered  that  they  were 
ceptions    vHll  waived, 

as  waived  on      The  plaintifl8,in  support  of  their  claims,  rely  on  a  probate 

the  appeal.      ^^  ^f  ^  property,  which  diey  pray  may  be  seized  and  sold. 

At  this  sale,  their  undivided  half  of  a  plantation  and  slaves, 

were  adjudicated  to  F.  S.  Gerault,  on  which  a  mortgage  was 

stipulated  to  secure  the  payment  of  the  price. 

The  evidence  of  the  case  shows  the  sale  and  mortgs^e,  and 
consequently  the  right  of  tfie  plaintifls  to  judgement  against 
the  original  purchaser,  and  also  to  cause  the  mortgaged  pro- 
property  to  be  seised  and  sold,  unless  the  debt  has  been 
discharged. 

The  defendants  rely  principally  on  a  plea  of  payment,  or 
rather  extinguishment  of  the  debt  claimed  by  novation,  and 
a  release  made  in  consequence  of  the  alleged  novation,  by  ttie 
husbands  of  some  of  the  plaintiffi,  and  by  the  tutors  and  cura- 
tors of  others.  The  first  and  principal  question  to  be  exam* 
ined  in  this  defence,  relates  to  the  allegations  and  evidence 
offered  in  support  of  them,  to  establish  the  novation. 

The  whole  property  adjudicated,  consisted  of  a  plantation 
and  slaves,  which  appear  to  have  been  owned  and  held  in 
community  by  the  ancestor  of  the  plsdntiffi  and  Gerault,  to 
whom  it  was  adjudged.    The  probate  sale  was  thus  made  by 
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the  conaent  of  the  latter,  who  seems  to  have  given  his  promis-  ^*Tf "  £<"- 

\MXOOtTf    lodBl. 

sory  notes  for  about  one-half  of  the  price  of  adjudicatioD,  and  _ 


consented  to  a  mortgage  on  the  whole  property,  to  secure  "'"'^  "■*** 
payment.  awT  «t  ai.. 

Notwithstanding  this  assent,  it  is  contended  that  the  mort- 
gage could  not  extend  beyond  the  half  really  purchased;  but 
it  cannot  be  doubted,  that  the  purchaser  could  legally  hy- 
pothecate more  property  than  was  purchased,  to  secure  the 
payment  of  the  price  of  that  which  was  bought  by  conveor 
tional  agreement,  although  the  tacit  mortgage  of  the  vendors 
could  not  have  extended  beyond  the  thing  sold;  and  an 
agreement  to  ttus  effect,  appears  in  the  proces  verbal  of  the 
probate  sale.  The  judgement  of  the  court  below  is  erro- 
neous in  being  unconditional  against  the  third  possessor,  who 
is  condenmed  absolutely  as  debtor.  In  this  respect,  it  must 
be  amended. 

This  sale  took  place  in  1826.    In  the  year  following,  6e^ 
rault,  desirous  of  freeing  the  property  from  the  mortgage, 
attempted  to  substitute  for  the  notes  already  by  him  given, 
others  made  by  him  and  his  wife  for  the  sums  expressed  in  the 
first,  payable  to  the  order  of  James  Gerault,  who  endorsed 
them.    To  secure  the  payment  of  these  last  mentioned  notes, 
Francis  S.  Gerault  and  his  wife,  executed  a  mortgage  on  an 
undivided  sixth  part  of  another  plantation  and  slaves,  which 
had  been  the  property  of  the  wife's  father,  and  which  she,  as 
heir,  had  an  interest  to  that  amount.     The  notes  thus  given, 
were  deposited  in  the  hands  of  the  parish  judge  of  Concordia,     ^ 
and  it  is  not  shown  that  they  were  even  in  the  possession  of  never  presum- 
the  plaintifis;  none  of  the  written  acts  relating  to  this  trans-  tiontomakeril 
action,  contain  any  reference  to  the  notes  or  mortgage  which  ™^|     ^^^ 
they  were  intended  to  novate  and  discharge.    The  plaintifis  the   terms  of 

.  .  theamement, 

do  not  appear  as  parties  to  them  in  any  shape;  novation  is  and  by  a  fall 
never  presumed;  the  intention  to  make  it, must  clearly  result  thT  '^ginal 
from  the  terms  of  the  agreement,  or  by  a  foU  discharge  of  the  g^'^IJJg^J'ew 
original  debt.  La.  Cbde,  2186.  The  novation  contended  debtorfnplace 
for  by  the  counsel  of  the  defendants,  is,  that  which  might  with  the  con- 
have  taken  place  by  the  debtor  contracting  a  new  debt  to  his  Jutor?^***®^**' 
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WbstbkhDis  crediton.  substituted  for  the  old  oae:  but  such  substitutioii 

Oti^her,  1838.  '  ,  ..  ,^  ,. 

======  cannot  take  place,  without  the  consent  of  the  creditor. 

KBvps's  HKiM      i^  ^^  instance  before  the  court,  no  such  consent  appears 
fiiTirT  BT  AL.    to  have  been  given,  and  there  is  no  evidence  that  the  credi- 
tors agreed  to  accept  the  new  debt  in  discharge  of  the  old. 
Under  these  circumstances,  it  could  be  considered  in  no  other 
light  than  an  additional  security,  which  in  the  petition  thej 
,    abandon,  and  claim  under  the  original  obligation.     The  de- 
fendants, however,  insist  on  a  release  of  the  old  claim  made 
Husbands  may  by  the  husbands  of  two  of  the  plaintiffi,and  by  the  tutor  and 
dae^^to  their  curator  of  the  others.     That  husbands  have  a  right  to  coUect 
wives,  and  co-  clebts  due  to  their  wives,  and  tutors  those  due  to  minors,  and 

raton  and  to-  '  ^ 

ton  those  due  consequently  to  give  valid  acquittances  to  the  debtors,  may 
and  five  valid  ^^  admitted;  and  as  a  corollary  of  this  right  to  receive  pay- 
theirefor'butto  ™^'**  ^^^  acquit,  perhaps  they  might  legally  novate  and  re- 
legalty  novate  lease;  but  to  give  validity  to  a  release  made  in  consequence 

and  release  a     ^  \         %       *» 

debt,  the  nova-  of  a  novation,  it  is  necessary  that  the  first  should  be  clearly 
ciMriy  "?stat  «8t»bHAed,  or  the  release  would  be  without  consideration 
lished  to  ^ve  and  Void.    Such  an  act  would  amount  to  a  Gratuitous  disposal 

validity  to  the     ^    ,  ^  °  *^^ 

release.  of  the  property  of  minors,  which  tutors  are  not  allowed  to 

make.  Loti.  Oxfe.  349.  The  authority  granted  by  the  ar- 
ticle 107  of  the  Code  of  Practice,  to  husbands  to  contest  the 
persona]  and  possessory  actions  to  which  their  wives  may  be 
entitled,  and  to  recover  debts  due  to  the  latter,  certainly  does 
not  authorize  a  gratuitous  disposal  by  the  husband  of  such 
debts;  he  could  not  legally  release  them  without  payment, 
or  something  equivalent.  He  clearly  has  no  power  to  give 
away  the  property  of  his  wife.  The  basis  of  the  release  being 
the  assumed  novation,  and  as  in  our  opinion  this  did  not 
legally  take  place,  the  release  itself  must  be  considered  as 
void  and  without  effect;  and  the  plain tifis  have  a  right  to 
pursue  their  claim  to  recover  the  original  debt  against  the 
purchaser  at  the  probate  sale,  and  to  require  the  mortgaged 
property  to  be  seized  in  the  hands  of  the  third  possessor  and 
sold  to  satisfy  their  judgement,  unless  he  prefers  to  pay  the 
amount  for  which  it  was  mortgaged,  or  voluntarily  surrender 
it  to  be  sold. 
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The  debtor  and  mortgagor,  in  his  second  answer,  pleaded  WsmmrDis. 
in  reconvention  and  claimed  a  balance  against  the  plaintiffi  ' 

on  account  of  money  advanced  for  their  benefit.     They        ^^^^ 
answer  by  denying  the  allegations  in  this  plea,  and  excepting  mruioLLAirD. 
to  the  jurisdiction  of  the  District  Court  to  adjudge  on  the  recotvcnUoa" 
matters  therein  contained:  the  claim  (if  any  this  defendant  c^,  only  be 

made  in,  and 

had)  is  for  advances  made  as  tutor,  and  the  settlement  of  his  mast  be  limited 

account  as  such  was  exclusively  cognizable  in  the  Court  of  tioQ^Jti^|,1^ 

Probates.    This  exception  must  prevail  according  to  the  ^gn»«?««  of 

article  377  of  the  Code  of  Practice,  which  limits  demands  in  demand      to 

reconvention  to  courts  competent  to  decide  on  the  matters  pleaded. 

contained  in  such  demands.  So  in  an  ac- 

tion   propeily 
cognisable    in 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the  ^®^^  ^^^[ 
judgement  against  Hunt,  the  third  possessor,  so  far  as  it  con-  fendantcannot 
demns  him  personally  to  pay  the  debt  claimed  by  the  plain-  in  reconven^ 
tiffi,  be  avoided,  reversed,  and  annulled.  It  is  further  ordered,  ^g°o7mon?y 
adjudged,  and  decreed,  that  the  judgement  of  the  District  ?*<^  ^  tutor, 

^  'JO  Uig  settlement 

Court  be  affirmed  in  all  other  respects,  at  the  costs  of  the  of  his  account 
defendants  in  the  court  below;  those  of  ttus  court  to  be  boroe  duSreV"cog' 
by  the  plaintifli  and  appellees.     It  is,  moreover,  ordered,  ad-  ^^^^  p  ^^^ 
judged,  and  decreed,  that  if  the  defendant  Hunt  do  not  pay 
and  discharge  the  judgement  rendered  against  Gerault,  the 
mortgagor,  after  ten  days  notice  to  tUs  effect,  or  surrender 
the  mortgaged  property  in  his  possession,  it  shall  be  seised 
and  sold  according  to  law,  to  satisfy  said  judgement. 


HALL  v$.  MULHOLLAND. 

APPSAL  FROM  THK  COURT  OP  PROBATXS  FOR  THI  PARISH  OF  RAPIDES. 

In  a  suit  by  an  heir  to  recover  of  the  ezecntor  a  debt  alleged  to  be  dae  to  him 
by  his  ancestor's  estate,  the  exeeator  may  introduce  evidence  to  show  that 
the  heir  has  lost  all  right  of  recoveiy  by  attenq>tfaig  to  embessle  or  dandes 
tipely  carry  away  property  of  the  succession. 


486  CASES  IN  THE  SUPREME  COURT 

WestcbhDw.  So  8f  m  hek  ctoatotlnaly  ourntB  ptopf^  of  hfa  mcertor's  aucciirion  out  of 

Oeltier,  1838L 

:^s=ss=^^=:      tii*  itMtoy  Of  ottOBipU  to  doio,he  bocoiet  rwpoitfifalo  for  all  the  ddit»otf  Ae 

HALL  Mccession,  uid  aoy  ric^tt  which  ho  pceTioaily  had  as  a  creditor  are  eztia- 

MVLHDLLAVD.      fviihed  hf  cooftuloa. 

This  is  an  action  brought  hj  the  plaintiff,  residing  in  the 
state  of  Kentucky,  against  the  defendant,  as  testamentary 
executor  of  his  deceased  father,  for  the  price  of  several  horses 
which  he  alleges  he  placed  in  his  father's  hands  to  be  sold  in 
Louisiana.  He  alleges  his  father  had  sold  five  horses  before 
his  death,  on  which  a  balance  remained  due  to  him  of  seven 
hundred  and  fifly  dollars;  and  that  two  others  were  sold  at 
the  probate  sale  of  his  father,  for  two  hundred  and  twenty-one 
dollars,  making  in  all  nine  hundred  and  seventy-one  dollars, 
which  he  now  demands  of  the  executor  of  his  father's  suc- 
cession* 

There  was  a  judgement  by  default  made  final  in  favor  of 
the  plaintiff  for  nine  hundred  and  seventy-one  dollars,  widi 
interest  at  five  per  centum  per  annum,  from  the  opening  of  the 
succession  of  John  Hall,  deceased,  the  first  November,  1829, 
until  paid,  with  a  privilege  on  the  prices  of  the  horses  unpaid 
at  the  death  of  Hall,  and  the  remainder  to  stand  as  a  simple 
debt  against  the  estate. 

This  judgement  was  annulled  and  set  aside  by  the  Supreme 
Court.     See  3  Lou.  Rq>. 

On  the  return  of  the  cause,  the  defendant  answered  to  the 
merits  by  a  general  denial,  and  that  the  plaintiff  as  heir  had 
made  himself  liable  purely  and  simply  by  various  acts  and 
declarations,  and  had  no  right  to  recover  any  thing  until  all 
the  other  debts  of  the  succession,  which  he  averred  is  insol- 
vent, were  paid,  &c. 

There  was  again  judgement  for  the  plaintiff  for  eight  hun- 
dred and  eighty-six  dollars,  with  a  privilege  on  the  proceeds 
of  the  horses  sold  at  the  sale  of  the  succession,  and  interest. 

The  plaintiff  adduced  evidence  to  show  tiiat  the  hcnrses, 
the  proceeds  of  which  he  claims,  were  delivered  to  his  fiitber 
and  sold  by  the  latter  for  the  prices  he  states  in  his  petition, 
and  in  the  manner  set  forth. 
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The  defendant  offered  evidence  to  show  that  the  plaintiff  iy^7**"£» 

..  ,  .     ^    .      ,  (ktoUr,  1882. 

attempted  to  take  some  of  the  negroes  of  his  lauiers  succes-  s=_===: 
sion  to  Kentucky,  bat  that  thej  were  retaken  by  the  defen-       "^^ 
dant;  that  plaintiff  observed  there  was  enough  left  to  pay  the  wilowllvd. 
just  debts  of  the  estate  without  these  negroes.    They  also 
showed  by  the  witness  that  Hall  owed  debts  in  Kentucky,  and 
one  debt  of  one  thousand  dollars,  or  one  thousand  two  hun- 
dred dollars,  was  mentioned.    This  evidence  was  rejected 
by  die  court,  and  a  bill  of  exceptions  taken.    The  defendant 
appealed. 

Rigg',  for  the  plaintiff,  remarked,  that  the  only  question  in 
the  case  was  the  exception  taken  to  the  admission  of  the  tes- 
timony offered  by  the  defendant  and  rejected,  to  show  certain 
acts  and  conversations  of  the  plaintiff  in  regard  to  the  estate 
of  J.  Hall,  deceased,  which  are  entirely  irrelevant  to  the  case. 

Boyce,  for  the  defendant,  contended,  that  ttie  plaintiff  by 
his  intermeddling  with  his  father's  estate,  and  his  attempt  to 
run  off  or  embezzle  a  part  of  it,  rendered  himself  liable  to 
the  creditors  in  a  personal  action,  and  loet  all  benefit  or  right 
to  his  share  in  it  by  producing  the  confusion  of  debtor  and 
creditor.    Uu.  Cade,  1006, 1047.    4  ToulUerj  369* 

PoKTEB,  J.,  delivered  the  <^nion  of  the  court. 

The  plaintiff  was  heir  of  the  testator,  whose  estate  the  de- 
fendant represents,  and  he  sues  the  latter  to  establiflh  a  debt 
which  the  ancestor  owed  him.  The  claim  is  resisted  on  the 
ground  that  by  his  acts  he  has  made  himself  unconditionally 
liable  for  all  the  debts  of  the  saccession,  by  which,  according 
to  the  principles  of  our  law  in  regard  to  confusion,  the  debt 
is  extinguished. 

By  the  1022  article  of  the  Louisiana  Code,  heirs  who  have 
embezzled  or  concealed  effects  belonging  to  the  estate,  lose 
the  faculty  of  renouncing,  and  remain  unconditionally  heirs. 
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WmsBiiDif.      Evidence  was  offered  to  show  in  Ute  court  below  that  the 

Otjtsktr    183S 

'  plaintiff  clandestiDely  took  and  carried  out  of  the  linnts  of  the 

^^^        state,  several  slaves  which  had  been  inventoried  as  the  pro- 

■uLBOLLAiTD.  pertj  o{  the  estate,  and  that  he  was  followed  bj  the  ezecator 

Id  a  suit  by  who  retook  them. 
^veroftheeT.  The  court  below  rejected  the  testimony  as  irrelevant,  and 
Xt^d  to*b!!  ia  o«r  opinion  erred  in  doing  so.  The  act,  if  proved,  biougfat 
due  to  him  hj  the  case  within  the  provisions  of  the  law  already  dted;  and 
estate,  the  ex-  that  law,  by  making  the  party  guilty  of  it  responsible  for  all 
SSduce"%5iI  the  debts  of  the  succession,  extinguished  any  right  which  had 
dence  to  ahow  previously  existed  in  him  as  creditor.     There  can  be  no  doubt 

that  the    heir  r  J  ,       ,  ,  , 

has  lost  all  that  the  heir  by  taking  property  clandestinely  and  carrying 
e^r bjattemirt-  it  out  of  the  limits  of  the  state,  is  guilty  of  an  act  of  embez- 
^°S  ^  landM^  zlement.  And  it  is  not  necessary  the  attempt  at  fraud  should 
tinely  carry  a-  be  successful,  to  subject  him  to  the  penalty  of  the  law.  The 
^'the'^cc^  article  already  cited,  says  he  shall  lose  all  share  in  the  property 
^^^^-  so  embezzled,  which  necessarily  supposes  that  it  has  been 

clandestinely  recovered  and  in  the  hands  of  those  who  represent  the  estate, 
^of  htoaacet^  As  the  plaintiff  may  have  rebutting  testimony  which  he  did 
tor's    sueces-  not  offer  in  consequence  of  the  decision  of  the  court  below^ 

sionoQtofthe    .  .111 

state,    or  at-  the  cause  must  be  remanded. 

tempts   to  do 
so,  he  becomes 

3rff"d*bt/*^f  '*  ^^'  therefore,  ordered,  adjudged,  and  decreed,  that  the 
the  succession,  judgement  of  the  Probate  Court  be  annulled,  and  reversed; 
which  he  pre-  and  it  is  further  decreed,  that  the  cause  be  remanded  for  a 


a'crelStor  are  ^^^  *"**»  ^*  directions  to  the  judge  not  to  reject  evidence 
eitinguished    which  may  show  the  plaintiff  carried  slaves  belonging  to  fiie 
'  succession,  out  of  the  limits  of  the  state;  and  it  is  further 
ordered,  that  the  appellee  pay  the  costs  of  this  appeal. 
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WCSTKBH  DiS. 

HEIRS  OF  WELLS  w.  HEIRS  OF  CUNY  ET  AL.  Oetober,  183B. 

W£LLfl*8  HSIB8 
APPIAX.  FBOM  TBB  COURT  OF  PKOBATIB  FOR  TBB  PARISH  OF  RAPIDES.  V8. 

OONT's    HKlRSv 

In  a  suit  by  the  hein  to  compel  the  ezecotor  of  their  ancestor's  estate  to 
account  both  aft  executor  and  tutor  to  the  minor  hein,  or  to  compel  the 
heirs  and  representatives  of  such  executor  and  tutor  to  settle  and  render  an 
account  of  his  administration,  the  settlement  of  the  individual  accounts  of 
each  heir  with  his  tutor  is  improperly  admitted  by  the  Court  of  Probates. 
It  should  confine  the  settlement  to  the  general  administration  of  the  estate, 
and  give  judgement  for  the  balance  which  might  appear  due. 

When  the  balance  b  ascertained  to  be  due  on  the  general  account  of  the 
administration,  the  succession  is  owner,  and  the  heirs  would  be  entitled  to 
such  portions  of  it,  as  on  a  settlement  of  their  particular  accounts  with  the 
tutor  might  appear  to  be  due  to  each. 

This  is  an  action  by  the  heirs  of  the  late  Levi  Wells 
against  the  heirs  of  the  late  Richmond  E.  Cunej,  who  was 
the  principal  acting  and  joint  executor  of  Wells's  estate,  and 
tutor  to  the  minor  heirs,  to  compel  a  settlement  of  the 
administration  of  their  ancestor's  estate.  There  were  two 
other  persons  appointed  executors  with  Cuny.  But  the  latter 
administered  the  estate,  and  also  attended  to  the  interests  of 
the  minor  heirs.  The  plaintiffi  pray  for  judgement  against 
the  heirs  and  legal  representatives  of  Cuny,  for  such  balance 
as  may  be  found  due. 

Cuny's  heirs  plead  the  general  issue,  and  aver  their  father 
in  his  lifetime  was  always  ready  to  settle  and  render  his 
account,  and  with  that  view  he  filed  his  vouchers  in  the  Pro- 
bate Court  The  defendants  further  aver  that  the  plaintiffii 
are  indebted  to  them  for  money  advanced  to  them  by  their 
father,  and  for  their  support  and  education,  and  for  various 
disbursements  made  for  them,  which  they  are  bound  to  account 
for,  &c.  The  defendants  pray  judgement  in  reconvention, 
for  the  balance  that  may  be  found  due  to  them  on  a  settle* 
ment. 

62 
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WuTsuiDit.      The  defendanto  filed  a  detailed  account  of  R.  E«  Cimey 's 
^^°'^**^^  ^^^'  tutorship  with  the  minor  heirs  of  Wells's  estate,  and  abo  a 
wKLLs*s  BURS  scpaTatc  and  detailed  account  with  each  of  the  heirs« 
cuiiT'J''i»iu.      The  plaintiffi  filed  objections  to  each  of  the  accounts 
agaiost  the  beiis  individoally;  alleguig  that  the  object  of. 
the  suit  was  to  obtain  a  settlement  of  the  administration  of 
their  fitther's  estate  generally. 

The  probate  judge  charged  all  the  heirs  jointly  wifli  the 
disbursementsyand  gave  the  estate  credit  for  what  came  into 
the  hands  of  the  executor,  which  showed  a  balance  against 
the  plaintifls,  for  which  a  judgement  was  given  in  recon- 
vention. 

It  appeared  that  S.  L.  Wells,  one  of  the  minor  heirs,  had 
received,  as  expressed  in  a  receipt  given  by  him  to  las  tutor, 
fifteen  thousand  dollars,  while  other  heirs  did  not  receiTe 
more  than  one  thousand  dollars.  Some  were  paid  in  money, 
and  others  in  lands.    The  plaintiffi  appealed. 

Dunbar  J  for  plaintiffi,  contended: 

m 

1.  That  Richmond  E.  Cuny,  the  ancestor  of  the  defendants, 
was  the  tutor  of  each  of  the  minor  heirs  of  L.  Wells,  de- 
ceased, severally,  and  that  they  were  severally  entitled,  in 
equal  proportions,  to  whatever  property  may  have  remained 
in  his  hands  as  the  executor  of  Wells,  after  payment  of  the 
just  debts  of  the  estate. 

2.  That  the  expenses  of  the  minor  heirB  ought  not  to  have 
exceeded  their  revenue.    C  Code^p.  70,  art*  60. 

3.  If  the  charges  and  expenses  of  any  one  of  the  minors 
exceeded  his  revenue,  the  other  heirs  could  not  be  made 
chargeable  with  the  excess. 

4.  The  general  receipt  of  Samuel  L.  Wells,  one  of  tiie 
heirs,  was  not  good  as  against  him;  the  tutor  not  having  filed 
his  account  with  vouchers,  or  rendered  any  account  to  the 
heir  arrived  at  the  age  of  majority.  C  Code^  p.  72,aff.  76. 
2  Taullier^  405. 
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5.  The  executor  could  not  be  allowed  advances  in  money  y^^»"£?- 
to  one  of  the  heirs,  ao  long  as  there  were  debts  of  the  estate  .     


to  pay.    3  Mxrtm^  JV.  S.  707.  wslls's  heirs 

6.  Richmond  E.  Coney,  being  testamentary  tutor,  he  was  emu's  heirs. 
bound  to  pursue  the  will,  which  enjoined  that  the  immoyable 
property  of  the  testator  riionld  be  kept  together,  for  the  sup- 
port of  file  heirs,  and  to  be  equally  divided  among  them  when 

they  became  of  age;  and  tiie  act  of  giving  one  heir  his  por- 
tion in  money  was  in  direct  contravention  of  the  will. 

7.  That  a  collation  cannot  take  place  between  the  heirs 
for  advances  to  one  of  tiiem  by  the  tutor,  and  that  ihe  heirs 
who  had  received  less  than  their  portion  have  no  recourse 
against  those  who  have  received  more. 

8.  The  probate  judge  erred  in  giving  a  joint  judgement 
against  the  heirs  o(  Wells,  and  for  including  in  it  items  in  the 
tutor's  account,  which  were  rejected. 

Roit^  for  defendants,  argued: 

1.  That  this  was  an  action  to  compel  the  defendants 
to  render  an  account  of  their  ancestor's  adnunistration  and 
tutorship  of  Wells's  heir  and  estate. 

3.  He  contended  the  defendants  had  rendered  the  account 
required,  and  that  there  was  a  large  balance  due  to  them 
from  the  defendants,  for  which  they  had  a  right  to  judgement 
in  reomvention. 

Bogfce,  ibr  plaintiflEB,  and  in  conclusion,  urged  that  it  was 
the  duty  of  the  tutor  to  keep  a  separate  account  with  each 
heir,  and  that  each  one  was  alone  responsible  for  his  share  of 
the  advances  made  to  him  on  account  of  the  succession  of  Ins 
ancestor. 

FoRTBB,  J.,  dehvered  the  opinion  of  the  court. 

The  ancestor  of  the  defendants  was  appointed  by  the  father 
of  the  i^aintiflB  jointly,  with  two  other  persons,  executors  of 
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WcflTKftvDn.  hifl  last  will  and  testament,  and  tutor  to  his  then  minor  dtU^ 

-I  dren.    He  assomed,  in  confcHrmity  to  the  appointment^  hotfa 

wsLLs't  HBma  these  offices,  and  continued  in  the  discharge  of  the  latter, 

covT*s  BKiRs.  until  several  of  the  plaintiffs  came  of  age,  but  died  before  he 

rendered  them  an  account  of  his  administration. 

This  action  is  brought  to  compel  his  hein  and  one  of  Ae 
executors,  to  render  an  account.  It  is  somewhat  difficult  to 
say,  whether  the  suit  against  the  defendant  is  for  their  ances- 
tors' administration  as  testamentary  executor,  or  merely  as 
tutor;  but  we  conclude  from  the  whole  of  it,  that  it  embraced 
both.  The  proceedings  against  the  co-executor,  after  he  filed 
his  answer,  seem  to  have  been  suspended,  and  the  cause  was 
litigated  between  the  parties  before  the  court. 

The  defendants,  with  their  answer,  filed  several  accounts; 
one,  exhibiting  payment  and  disbursements  made  generally, 
for  the  estate;  and  the  others,  showing  the  state  of  his 
account  against  each  individual  heir.  The  plaintiffs  filed 
objections  to  those  accounts;  and,  among  other  things,  alleged 
that  the  defendants  could  not  introduce  into  this  action,  the 
charjges  against  the  individual  heir,  the  same  having  been 
brought  to  obtain  a  settlement  of  the  general  administration 
of  the  estate.  The  probate  judge,  however,  in  making  up  hie 
judgement,  chained  the  plaintifis  jointly  with  all  the  moneys 
which  had  been  paid  by  the  defendants'  ancestor,  eidier  as 
executor  or  tutor,  and  crediting  them  with  the  amount  which 
had  come  into  his  hands,  in  both  capacities;  gave  judgement 
jointly  against  the  plaintiffi,  in  pursuance  of  the  defendant's 
prayer  in  reconvention,  for  the  balance  which  appeared  to 
be  due  to  them. 

The  mixing  up  so  great  a  variety  of  matters  in  this  judge- 
ment, has  produced  such  confusion  in  this  case,  that  we  have 
had  difficulty  in  seeing  our  way  through  it  The  judge  of 
probates  was  probably  misled  by  the  looseness  and  general 
terms  of  the  petition ;  but  on  a  fair  consideration  of  it^  we  do 
not  think  it  authorized  the  inquiry  he  went  into.  The  cir- 
cumstance of  all  the  heirs  joining  in  the  petition  for  an 
account,  and  that  of  their  making  another  executor  deien> 
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dant;  added  to  ibe  allegatioiw  in  the  petition  in  respect  to  WBSTBwrDis. 
the  administration,  has  produced  on  oar  minds  the  conviction  — 

just  expressed.  It  is  true,  after  alleging  the  neglect  and  wslls's  hbirs 
responsibility  of  the  executors,  they  add  that  the  ancestor  of  cuvt's  hbirs. 
the  defendants  continued  to  act  as  their  curator  and  tutor; 
but  the  averments  which  follow  this  statement,  show  clearly 
that  it  was  not  for  the  administration  of  their  particular  pro- 
perty, but  that  of  the  estate  generally,  which  they  require 
him  to  account  for;  for  they  add,  that  in  that  capacity,  ^he 
continued  to  administer  the  estate,  to  receive  the  rents  due 
the  same,  and  collect  debts,  and  that  he  departed  this  life 
without  rendering  a  final  account.'^ 

We  are,  therefore,  of  opinion  that  the  inquiry  into  and  In  a  suit  by 
settlement  of  the  individual  account  of  each  of  the  plaintiffi  compel  the  ex 
with  their  tutor,  was  improperly  made  in  the  Court  of  Pro-  ^^o^^^""^ 
bates.    The  judge  should  have  confined  himself  to  the  tate  to  account 

both  as  eiecii- 

general  account  of  the  administration  of  the  estate,  and  gave  tor  and  tutor 

judgement  for  the  balance  which  might  appear  due.  ^|„  ^  ^"'to 

Of  the  amount  so  ascertained,  the  succession  would  be  compel      the 

'  heun  and  rep- 

considered  as  owner,  and  the  heirs  would  be  entitled  to  such  resenutives  of 
portions  of  it  as  on  a  settlement  of  their  particular  accounts  and  tutor  to 
with  the  tutor,  might  appear  due.  Whether  on  that  settle-  £^^^;j!jj;j"t 
ment,  each  is  entitled  to  an  equal  share  of  the  balance  found  of  his  adminis- 

tratioD,  the  set- 

due  on  the  general  account,  or  whether  their  recovery  of  any  tlementof  the 
portion  of  it  must  not  be  preceded  by  a  partition  of  the  whole  ^a^g  of  each 

estate,  showing  what  portion  of  it  falls  to  each,  is  a  question  ^y  ?^  **" 

*  *  tutor  IS  impro- 

which  we  may  hereafter  be  required  to  decide,  which  is  by  perly  admitted 

no  means  free  from  difficulty,  and  on  which  it  would  not  be  i^bates!°^lt 

proper  we  should  now  express  an  opinion.  Ae^setUement 

But  as  this  judgement  can  properly  do  nothing  more  than  to  the  general 

admmistration 

ascertain  the  balance  due  to  the  estate  of  the  testator,  exe-  of  the  estate, 
cution  should  not  issue  on  it.  When  the  heirs  call  on  the  men? ^fo"  t£ 
tutor  to  render  an  account  of  his  tutorship  of  each,  the  sum  m^®®  '''*'**' 

'  >  ^  might    appear 

which  may  be  ascertained  to  be  due  by  the  judgement  which  due. 
may  be  rendered  on  the  issue  joined  in  relation  to  the  general  balance  is  a^ 
account,  must  be  subject  to  such  oflsets  as  may  proceed  firom  ^^^^^^^  ^^ 
pa3rments  legally  made  to  them  individually.    In  this  mode  end  account  of 
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WbstbiwDis.  the  soin  really  due  to  each  heir  can  be  easily  examined  tato 
'  and  correctly  determined.     Under  the  course  panned  hj 


TBS  fTATB    Hie  Court  of  Probates,  it  appears  to  tis  impossible  to  adjadi- 

MMVLMM.      cate  legally  and  satis&ctorily  on  so  many  confficting  interests. 

theadminiatn-      ^q  obiection  was  made  to  the  riiriit  of  one  of  the  heirs  to 

tion   the   sue-  -^  ° 

cession  is  own-  iqppeal  from  the  judgement  rendered  against  a  coheir,  Samud 
heirs  would  be  L.  Wells.  It  appears  to  us  he  had  an  interest,  as  die  amount 
^l^ons^oT'it  ^ki^  against  that  heir  diminished  the  balance  which  woidd 
as  on  a  setUe-  otherwise  be  doe  to  his  coheirs.     The  plea  of  prescription  is 

ment  of  their  ,  r  r  r 

particaiar  ac-  not,  in  our  opinion,  sustained,  as  no  account  appears  to  haye 

tator^n^bta|>!  ^^^^  rendered  to  the  minor  when  he  came  of  age- 
pear  to  Ee  due 

It  is,  therefore,  murdered,  adjudged,  and  decreed,  tiiat  the 
judgement  of  the  Probate  Court  be  annulled  and  revernd; 
and  it  is  further  ordered,  that  this  cause  be  remanded,  to  be 
proceeded  in  according  to  law;  the  appellees  paying  the 
costs  of  tins  appeal. 


tbeach. 


d\^  THE  STATE  «t.  KELLAM . 


ne  act  of  Febnuury  17th,  IfiSl,  prescribing  the  Bianner  in  which  deriEsof 
courts  DMy  be  removed  from  off ce,  only  permits  prosecutions  to  be  earned 
OB  by  private  indivldsals,  for  malfeasance  or  misfeasance  in  the  dischaige 
of  the  duties  of  their  offices. 

Oases  may  occur  where,  althoogfa  there  may  be  no  breach  of  official  doty,  the 
court  on  information  given,  wiU  direct  a  prosecution  by  the  district  attorney. 
But  they  must  be  strong  cases;  such  as  render  it  unsafe  to  tiie  public  that  the 
clerk  be  allowed  to  discharge  the  duties  of  his  office  any  longer. 

At  the  October  t^u,  1893,  of  the  Supreme  Court,  sitting 
at  Alexandria,  Joseph  Friend,  a  dtisen  of  tfie  parish  of 
Ouachita,  presented  Us  petition  to  the  judges  at  chambers. 
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preferring  charges  and  accusations  against  John  H*  Kelliun,  WsstiutDu. 
Esq*,  clerk  of  the  district  court  for  said  parish*  -' 

He  represents  that  J.  H.  Kellam  on  the  first  of  April,  1832,  ^ai  stats 
^did  aid  and  abet  one  Jonathan  Morgan  in  the  killing  of  ullam. 
Charles  F*  Morehouse;  that  notwithstanding  the  said  hond- 
cide^  dec*,  such  is  the  deplorable  state  of  public  opinion,  and 
want  of  energy  and  decision  of  the  proper  authorities,  that 
said  J*  Morgan  has  only  been  indictol  for  manslaughter,  and 
Ihe  said  KeUam  (with  others  equally  guilty),  is  su&red  to 
pass  with  perfect  impunity.'' 

^It  is  the  opinion  of  your  petitioner  that  said  J.  H.  Kellam, 
clerk  as  aforesaid,  should  be  brought  to  account  somewhere, 
&c.,  and  he  begs  leave  to  submit  this  petition,  with  the 
accompanying  depositions,  and  prays  that  such  proceedings 
be  had  thereon  as  may  be  just  and  proper." 

The  petitioner  annexed  a  detailed  statement  in  a  subjoined 
affidavit,  of  the  rencontre  between  Charles  F.  Morehouse  and 
Jonathan  Morgan,  which  resulted  in  the  death  of  the  former. 
In  this  he  swears  Kellam  was  in  company  with  Mr.  Morgan 
at  the  period  or  the  unfortunate  occurrence  above  stated 
aiding  and  abetting  it. 

There  was  also  annexed  a  copy  of  some  depositions  taken 
before  the  parish  judge,  on  an  accusation  in  this  case  against 
Col.  Kellam  and  others,  on  account  of  the  affiur  between 
Morehouse  and  Morgan,  which  resulted  in  their  entire  ac- 
quittal, 6lc» 

The  case  was  proceeded  in  by  the  court  at  chambers, 
under  the  act  of  February  17th,  1821,  ^^providing  for  the 
manner  in  which  clerks  may  be  removed  from  office." 

The  following  opinion  was  then  read  in  Open  court:  Febraa^^  17, 

1881,  prescrib- 
ingthe  manner 

Po&TSB,  J.,  delivered  the  opinion  of  the  court.  in  which  clerks 

*•  of  courts  may 

be      removed 

The  act  of  February  17, 1831,  wWch  prescribes  the  man.  p"^^'^ 
ner  clerks  may  be  removed  from  office,  only  permits  prose-  ^!3f5"***^^ 
cutions  to  be  carried  on  by  private  individuals  for  malfba-  private  indiw- 

•  i>  »%-•■»  Ml  uoals  for  mal- 

sance  or  misfeasance  m  the  discharge  of  the  duti^  of  ttie  feasance     or 
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WbmbmDm.  office*    The  reason  for  this  restriction  is  obvious.    The  &ctB 

'  charged  in  the  petition  had  before  ns,  relates  to  matten 

▲ucBATT     digtinGt  from  and  unconnected  with  official  duty.    The  partj 

niMT.       complaining  in  this  case  is  not,  therefore,  authorized  to 

^*^h  *"  '■^  institute  or  conduct  a  prosecution.     1  MmauU  Digest^  31& 

of  the  duties  of     Cases  may  occur,  where,  although  there  be  not  a  breach  of 

their  offices.        ^_ 

Cases  may  ®™<^^  dutj,  the  court  on  information  given,  will  direct  the 
occur    where  papers  to  be  placed  befiiwe  the  attorney  of  the  state.    But 

althoQcfa  then*  . 

may  be  ho  they  must  be  strong  cases.  Such  as  induce  a  conviction  that 
ci?  do^,  Oie  ^  person  holding  the  office  has  committed  acts  which  render 
coort  on  mfor-  jt  unsafe  for  the  public  that  he  should  continue  to  dischanze 

mation  giveo,  '^  ^ 

wOi  dinct  a  its  duties.  We  have  attentively  perused  and  deliberately 
the^^^cT^  reflected  on  the  evidence  laid  before  us  in  this  case,  and 


tomey.     But  jq  ^q^  think  it  one  which  authorizes  an  interference.     The 

they  must  be 

strong  cases;  charge  is  participation  in  an  affiuy  which  ended  in  the  death 
k  onMle  uTthe  of  a  citizen,  and  for  which  the  grand  jury  only  found  a  bill 
Serfc beallow  *^^  manslaughter  against  the  principal* 

edtodischaige 
the   duties  of 

his  office  any  It  IS,  therefore,  ordered,  that  the  applicant  take  nothing  by 
^^"«*'  his  motion. 


ASHCRAFT  v$.  FLINT. 

APPEAL  FROM  TBI  COUBT  OP  THE  SIXTH  DISTRICT,  THE  JUDOB  OP  THE  riPTB 

PRESIDIKG. 

The  curator  of  an  estate  belonging  to  a  minor  heir  cannot  confess  judgement 
in  favor  of  a  creditor  of  the  estate,  and  allow  the  property  to  be  sold  in 
pursuance  thereof.  The  curator  has  no  authority  to  dischaige  a  debt  by 
the  succession  in  any  other  mode  than  by  a  sale  under  the  authority  of  the 
Court  of  Probates. 

The  plea  of  prescription  cannot  avail  a  purchaser  claiming  property  under  a 
defective  title,  derived  from  an  irregular  sale  of  minors*  property,  when  ten 
years  have  not  elapsed  at  the  inception  of  the  suit,  since  the  minor  came  of 

age. 
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This  18  a  petitorr  action  for  two  lote  of  groimd  in  the  town  WsarBKirDii. 

OcUber,  1832. 

of  Alexandria^  in  tbe  poMoiirion  and  claimed  by  the  defen-  - 


dant  as  curator  of  the  yacant  estate  of  one  James  O'Daniel. 

TO. 

The  plaintiff  claims  title  regularly  derived  from  Alexander       nmr. 
Fulton  and  wife,  who  laid  off  the  town  and  sold  the  lots. 

The  defendant  derives  title  from  a  judgement  confessed 
by  the  curator  of  D.  Davis's  estate,  in  favor  of  one  Charity 
Walthers.  Curtis's  appointment  as  curator  was  made  at  the 
foot  of  the  judgement  he  confessed,  against  the  estate  he  was 
appointed  to  represent  and  administer.  Davis  had  purchased 
the  lots  from  Fulton,  and  his  heir,  Thomas  Davis,  conveyed 
them  to  J.  Taylor,  who  sold  and  conveyed  fliem  to  tbe 
plaintiff. 

The  defendant  averred  lie  had  been  long  in  peaceable  pos- 
session of  the  property,  under  a  bona  Jide  title,  translative  of 
property;  he  therefore  pleads  the  prescription  of  ten  and 
twenty  years. 

The  confession  of  judgement  was  made  May  96, 1817,  and 
suit  commenced  in- 1898. 

DwiUrar  and  Rigg^  for  plainti£^  contended: 

1.  That  ttiis  suit  should  be  dismissed.  The  citation  had 
not  been  served  within  the  year  allowed  for  the  appeal,  and 
no  correction  in  the  service  of  the  appeal  could  be  made  after 
the  expiration  of  that  time. 

3.  The  judgement  under  which  the  defendant  claims  title 
to  the  lots  was  rendered  by  consent  of  Davis's  curator,  who 
bad  no  right  to  give  it,  and  the  whde  proceeding  in  obtaining 
die  judgement  and  selling  the  property  was  illegal,  null  and 
void. 

FUni^  in  prcpria  penotiOf  in  reply,  said : 

1.  Service  of  the  citation  was  made  on  the  attorney  of  the 
appellee,  who  is  his  agent,  and  in  his  absence  the  only  agent 
known  to  the  law,  &c. 
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S[^?*^S5'      ^  Tke  theriff^  deed  io  C«  WaMieis  oog^  ii>  \mft\m 
read  on  the  triai    it  ww  ciiMuioe  «t  feaft  of  iti  antenti^ 
being  aa  oftslal  act  of  a  fiMc  ^ftear. 
ruRv*  X  ihKK>fbywllfteBBese«ght^  have  been  adnilled  to  Bhow 

the  4o8B  ef  the  eaecttthm  afider  which  tiie  sheriff  laade  the 
«aie  to  C.  WvMmm.  The  taae  oaj^  to  be  woMiided  to  kt 
ia  drfB  tertkneiiy. 

PoBiVB,  J.,  •dettveved  the  epiniaii  «(f  Ihe  ce«rt 


■  a  petltoffy  actioB.  Bodi  parties  daim  die  pMonefi 
Older  con  DaadelDaiisy^irfioacqiiimd  the  lets  from  the  nigh 
nal  grantee.  The  plain  tiflPs  title  is  derived  from  the  m  aad 
heir  ^  the  deoeaaed*  The  ddendast's  ttmk  a  jodgenent 
obtaiaed  againat a  carator  appohrted  to  !»  estate, induce- 
catton  and  tafe  hj  the  sheriff  ia  pvmance  of  Aat  jad^^emeit 

On  the  trial,  two  bills  of  exception  were  takea  bjr  ^ 
defenduA^to  the  rejeolioii  by  the  court  of  testioiony  offered 
b  J  him,  to  prore  the  lose  of  the  execotlon  aader  iviiich  tte 
sheriff  had  made  the  sale  already  alluded  to.  We  do  not  find 
it  necessary  to  eiqiran  an  epiaiian  on  these  exceptions, 
because,  were  we  satisfied  the  court  erred,  we  could  not 
remand  die  caase  to  admit  tatimoay  widch,  if  now  before ns, 
aFould  fl»ot  enaUeihe  defendant  to  sasteiti  the  ri^  letap  ^ 
him  to  the  property  in  dispate* 

The  execution,  no  matter  how  corpect  and  fonml,  ooiU 

not  cime  the  defect  which  Urn  judgement  pfeseats.   The 

curator  was  appointed  to  the  Tacant  estate  of  D»rifl,die9ak 

of  Mayy  1837,  andoothe6aaieda3r,iQr  within  one  oriwodsjs 

l^er^  without  invesitery,  appraiaeBieal,  or  the  pnnoaocetf 

any  one  formality  which  the  law  required  in  the  discharge  of 

ofM^teS"  ^^  *»*y»  ^^  confessed  judgement^in  favor  of  the  plaintiff, in 
longing  to  a  the  following  words:  ^Byoonsentof  Darties^itiseideredand 

minor  heir  can-  o  .r  r        ^^r 

not  confess  decreed  by  the  court,  that  the  plaintiff  recover  of  the  defen- 
m^S"r°of'a  *<ntthe  sum  of  <metfaousattdtitree  hundred  and  fertydoltas 
Stoter«nd  'aT.  ^  *^  petition  metttiMed;  and  that  (he  plaintiff  agrees  to 
low  the  pro-  take  the  two  lots,  numbered  1  and  3,  ia  square  number 
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10)  in  the  tx>wn  of  Aleiandiia,  with  the  hoiues  and  improve-  ^^fS^!"^^^' 
ments,  are  to  be  takea  in  execution,  by  the  sheriff  of  the  ~ 


pariah  of  Rapides,  and  sold  according  to  law,  to  satisfy  the     •*««»' 
said  judgement  and  eoste*^  rnvT. 

The  plaintiff  was  a  minor  ai  the  time  this  sale  took  place.  P®J^.  ^^    ^ 

*^  *         '  sold  m  punu- 

and  his  property  could  not  be  alienated  in  the  mode  it  was  thereof.  The 
aMempt^  h«re.  The  curator  had.  no  authprity  to  discharge  authority^  to 
a  d^t  dm  by  tb^  msicimmi  v^  wy  other  maim^  tbw  by  a  ^^l^^^*^  ^l 
a  sale  under  the  autbfdcMy  of  the  Court  of  f  robatea*  £Uul  be  sucGeBnon  in 
confined  himself  to  the  mere  acknowledgement  of  a  debt,  and  mode  thui  by 

wiflbt  b^. caMedawbeibei:  the  ^ct  wasi  void  or  voidable^    But  ^^«  ^o^^ of 

Probates. 

the  situation  of  a  particular  pie<^  of  property}  ajtid  thQ  a^ee-     The  plea  of 
ment  the  creditor  should  have  it  in  discharge  of  his  claim,  S2[^^^^^  a 
W9A  es^ely  out  of  th^  scope  of  the  powers  conferred  on  Ihe  pju'chaser 
curator,  and  coidd  vest  no  right  ifi  Hike  creditor  purchasing  it  perty  under  a 

i  al         i_i«         1  defective  title, 

at  the  pubbc  sale«  ,  derived  from 

Tbft  ptea  of  pveflcription  caniiot  avail  the  delejiMiiaiit;  for  Se  oT^^' 

ten  years  bad  nyot,  ^lapsed  at  the  inception  of  the  suitt  &wt  property^when 

1.1.,.  ,  i.        .     .  ten  year*  have 

the  tune  the  mnqr  bar  cww  ta  thA  age  of  m^gmty..  not  eii^Med  at 

the    inception 
of    the     suit, 

It i% tbereferei ordered,  Hdjudsed^and  dec^ree^  ^^^^i^^cuo  "of 
judgement  of  the  District  Court  be  affirmed,  with  cQ8tB«         age. 
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WsiTBMlDM. 

^^'***^'  ^^"'  McCRUMHEN  •».  8TEWA&T  ET  AL. 

■*oainoBiir 

STSWAET         APPKAL  PBOM  THE  COVBT  OF  THE  SnTH  OttTmiCT,  THE  JVD«B  OF  THE  SEVEVtB 
ET  AL. 


An  attornesr  it  l«w,  or  agent  employed  In  tbo  eoitectlon  of  money.  Is  n  com- 
petent witnoM  to  testify  on  behelf  of  theprineipel  in  a  loEt  eonteiting  tfae 
fact  of  payment  to  suck  agent  by  the  origfnal  debtor. 

Where  the  evidence  is  contradictoiy,  and  the  ease^  equally  balanced  that  a 
verdict  foond  either  way  would  not  be  disturbed,  the  judgemeK  of  (he 
court  thereon  will  be  alBrmed,  wHh  costs. 

This  suit  commenced  by  injanctioii  to  stay  an  execution 
issued  on  a  judgement  obtained  by  Stewart  &  Ortlcy  against 
D.  6l  K.  McCrummen,  in  1831,  for  one  thousand  nine  htuidred 
and  one  dollars  with  interest.  The  plaintiff  alleges  that  this 
judgement  has  long  since  been  paid,  and  the  amount  rec^ved 
by  the  then  attorney  of  l^essrs.  Stewart  &;  Ortley. 

The  defendants  pleaded  a  general  denial,  and  prayed 
judgement,  and  the  dissolution  of  the  injunction,  and  dam- 
ages, &c. 

There  was  a  verdict  for  the  defendants,  but  allowing  the 
plaintiff  credit  for  one  thousand  dollars,  paid  on  the  original 
judgement,  which  verdict,  after  an  ineffectual  attempt  to 
obtain  a  new  trial,  was  confirmed  by  the  judgement  of  die 
court.  This  was  the  second  trial*  On  the  first  there  was 
judgement  for  the  plaintiff. 

There  was  an  attempt  by  the  plaintiff  to  prove  the  former 
existence  of  receipts  in  full  of  the  first  judgement,  and  of  tli^ 
subsequent  loss,  but  it  failed.  The  evidence  taken  cm  his 
behalf  is  vague,  contradictory,  and  none  of  it  proves  the  &ct 
of  full  payment. 

The  defendant  produced  William  Wilson,  Esq.,  attorney  of 
Stewart  &  Ortley,  as  a  witness,  who  testified  to  the  payment 
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of  one  dioaMuid  doUara,  but  declared  that  was  the  only  part  WMrawDu. 
of  the  debt  that  had  been  paid.    Hu  testiniony  was  objected  - 

to,  on  the  ground  that  he  was  interested  in  the  event  of  the    «*««^"«'' 

suit.  »T»WA»T 

BTAL. 

P0RTSE9  Je,  delivered  the  opinion  of  the  court. 

An  injunction  was  obtained  by  the  plaintiff  on  an  alle- 
gation, that  a  judgement  which  the  defendants  had  recovered 
against  a  firm,  of  which  the  plaintiff  was  a  partner,  had  been 
paid.  Issue  was  joined  on  this  allegation,  and  two  trials  took 
place  by  a  jury  in  the  court  below;  in  the  first,  the  verdict 
sustained  the  fact  of  payment,  but  the  court  granted  a  new 
trial;  and  in  the  second,  the  jury,  by  their  finding,  negatived 
it.     From  a  judgement  rendered  in  conformity  thereto,  this 

appeal  was  taken.  Anttomey 

The  first  question  relates  to  the  admissibility  of  an  agent  at  law  or  agent 
of  the  plaintifis  in  execution,  who  was  permitted  to  testify  as  the  collection 
to  the  amount  actually  received  by  him.  It  is  objected  he  ^  l^Mtent 
was  interested,  and  was  swearing  to  discharge  himself.   The  wjtness  to  tes- 

'  ®     ,  ^  ,  tify  on  behatf 

competency  of  agents  to  give  evidence  in  cases  similar  to  oftheprincipal 
this,  has  more  than  once  arisen  in  this  court;  and  we  have  tastlngthe  ftlet 
held  under  authorities  to  be  found  in  those,  countries  iiom  ^Jj^^^^^b^ 
which  we  have  taken  our  rules  of  evidence,  that  they  were  the     original 
competent.    See  the  case  of  Lane  vs.  Depuyster^  6  Mar.  JV.  S. 
373,  and  particularly  that  of  the   United  States  Batik  vs. 
Johmmij  5  Mar.  JV*.  5.  310,  in  which  this  subject  was  fiilly 
examined. 

On  the  merits,  the  evidence  is  contradictory.  The  i^nt  Where  the 
swears  positively,  that  only  the  sum  of  one  thousand,  dollars  contralSctory, 
was  paid  to  him.  Two  other  witnesses  testify,  they  think  ^"^^^  J^!^ 
titer  once  saw  a.  paper  signed  by  the  agent,  in  which  it  was  i»nce<l*  tiKat  a 

,        ^  ,    ,     %„,  verdict  found 

stated  the.  whole  judgement  was  settled.  There  are  some  either  way 
other  circumstances  which  appear  in  evidence,  tendingf  SSlIIrt)ed?*thS 
tliottgh  not  strongly,  to.  support  the  defence.  Had  the  jury  l^^^™®**^  ^ 
found  differeotly  from,  what  they  did,  we  should  not  have  dis-  on  wiu  be  af. 
turbed  their  verdict;  and  the  case  seems  so  equally  balanced^  ^^ 
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Wssmfrihi.  ttwl  we  think  the  sane  cowm  anut  be  winaei  itt  rdatkHi  to 
^  tlHilyfitMn  which  fliis  appeal  i»  taken* 

I-      It  is,  therefore,  ordered,  adjudged,  and  decreed,  tiiat.liie 
judgement  of  the  District  Court  be  affirmed,  wttti  costs. 

Barry^  for  plainti£    It^g^  for  defendant. 


AANAXJP  w.  TARBE  ET  AL. 

▲PPEAL  FROM  THX  COURT  OF  THX  BEYKlf  TH  DISTRICT,  THE  JUDGE  OP  TBE  FIFTH 

PRESIDING. 

SabiUtotion  mdfidd  comnmsga  are  never  presamed;  they  mast  be  expressed, 
or  clearly  result  fiom  the  sense  and  signification  of  the  words  used  in  the 
iDstrument,  which  contains  them. 

80  Rr  domtioR  of  htH  the  dbnor's  estatey  nade  to  his  nece  or  the  ere^of  her 
■itrriage,  eoBtRinteg  a  conditfiMr,  that  tf  the  donee  dies  without  diflkfrcR 
horn  of  the  mania^ey  the  proper^  shaH  go  to  tibo  hnsibaBdi  the  cKmmImmi 
becomes  a  sabatitntSoi^  which  is  fofbidtiett  by  iRw;  is  nuB*  and  Toii,  RB^^be 
property  rererts  to  the  aoiior. 

This  is  an  action  instituted  by  the  plaintiff,  to  set  aside  mnd 
a«mil  a  donatk»  of  one-half  of  the  pbtntatien  and  ahvea  on 
which  he  reskles,  made  to  Jean  Tarbe  and  Masie  Anne 
Bauia,  niece  of  the  piMBtlff,.iD  coniidcratiott  ef  thair  int^adeii 
mmiage.  The  act  ^f  danation  i>  gnmtajniid  in  Ae  imii  iagB 
contract^  signed  by  aB  the  partiei,  on;  Aeeighai  of  NovcBakei^ 
18W.  The  nieiofty  of  ttie  pinntatiop  andslayga  which  caa- 
fltituted  the  donatien,  wa»  estimated  at  thMy*fiMir  thimaimil 
Aree  hundred  and  scTCffiteeii  dottar»  and  fifty  eentsk.  Jean 
Twrbe  and  Itteie  Anne  Bonis  were  mamed^  and  Kifed  with 
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the  plaiatitf*  sometiiiie  afterwards,  who  was  an  oM  maa,  «ii4  ^}^^J^' 
withont  children*    Since  then,  Ae  parties  disagreed,  and  ' 

Tarbe  and  wife  left  Ae  domicil  of  &e  former.  abk adb 

The  plaiAtiffiiow  seeks  to  aaual  thjfidonadoB|«ii  the  groand  tarbe  et  al. 
that  the  act  contains  a  clause  of  sahstitutioa,  being  made  ta 
the  wife,  and  if  she  die  without  heirs,  then  tt  is  to  go  to  ttie 
husband.  He  also  alleges,  thai  Tarbe  and  wife  were  to  have 
put  some  capital  on  the  i^antatioii,  and  that  tbey  haire£uled, 
and  deoetyed  him  as  to  the  amount  of  his  capatai;  and 
this  donation  is  ralid,  it  will  take  all  tiiat  he  is  worth, 
that  after  paying  his  debts,  he  wiH  have  nodiing  left  to  esp- 
port  him  in  his  tdd  age,  dz;c.  He  prays  that  the  donation  be 
avoided  and  annulled,  and  that  he  be  £>r  ever  tjuieted  in  the 
possession  of  his  property. 

Tarbe  and  wife  adnut  their  marn^ge,  the  manriage  con* 
tract  and  donation,  tat  aver  It  is  valid  in  law,  and  Ant  the 
l^ntfffis  worth  a  large  property  after  paying  iliisdonaftion. 
They  plead  a  general  denial  to  all  the  otiier  aSegations  in 
the  petition.  The  marriage  •contract  was  produced  in  evi^ 
dence,  and  varioos  accounts  filed^  and  pande evidence  taken 
to  du>w  the  situation  et  the  plaitvtiff^i  estate  and  the  amoant 
of  his Ibrtune.  The  defendants  alsoadmit  (hey  have  left  <he 
plainttff 's  dcMidcile,  bat  aver  it  became  so  disagreeable  ^on 
account  of  (he  jdamtiff's  conduct,  that  they  were  compeHed 
to  do  so. 

The  case  turns  mainly  on  tbedaoseof  sabstitcrtion.  There 
was  jvdganeat  for  the  plaintiff,  and  tiie  defendants  appealed* 

Mathbwb,  J*,  delivered  flte  opmlon  of  the  coait. 

This  suit  18  brought  by  a  donnr,  in  yrhkh  be  prays  that  a 
donatiDn  by  him  made  to  thedefendants  may  be  avoided  and 
annulled.  Judgement  was  rendered  in  the  court  below  in 
conformity  with  the  prayer  of  Ae  petitioner,  from  which  Hie 
defendants  appealed. 

The  plaintiff  claims  the  nullity  of  the  donataoB  on  two 
grounds.    I.  On  account  of  its  being  so  eBcearive  aa  to  leave 
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WssTSRir  Du.  faini  no  property,  or  at  least  not  sufficient  to  support 

'  2.  That  the  deed  of  gift  con  tains  a  clause  of  substitution,  such 

AWKAuv       as  is  reprobated  by  our  laws.     The  first  of  these  causes  of 
TAKBs  IT  AL.  uulUtj  dcpeuds  for  its  support  on  testimonial  proof.     Bot  we 
deem  it  unnecessary  to  examine  dus  question,  as  we  are  of 
opinion  that  the  donor  must  be  relieved  from  his  act  in  con- 
sequence of  the  substitution  involved  in  Ae  donation. 

The  article   1507  of  the  Louisiana  Code  declares  that 

^^bstitution  andjidei  commiua  are  and  remain  prohibited^; 

and  diat  ^every  disposition  by  which  a  donor,  an  heir  or 

legatee,  is  charged  to  preserve  for  or  to  return  a  thing  to  a 

third  person,  is  null,  even  with  regard  to  die  donor,  the  coo- 

stituted  heir,  or  the  legatee."    As  it  relates  to  substitutions, 

this  article  of  our  code  is  precisely  similar  to  the  article  896 

of  the  Code  Napoleon,  which  has  been  frequently  subjected 

to  interpretation  in  the  judicial  tribunals  of  France,  and  has 

s  bstituti     ^^^^  exteneively  commented  on  by  two  of  the  most  leanted 

and  juu  com-  jurists  of  that  country,  TouUier  and  Merlin.  The  first  of  these 

er  presumed!  commentators  induces  a  majom  both  from  the  laws  of  France 

J^^T  ^  ^  ^^7  existed  before  the  code,  and  the  article  896  of  this 

cieaiiy  resalt  legislation,  (contrary,  perhaps,  to  the  principles  of  the  Ronaan 

fpom  the  wow 

and  flignifica-  law,)  that  substitution  and  Jidei  commissa  are  never  to  be  pre* 
words  uwd^n  s^un^d;  they  must  be  expressed,  or  result  clearly  from  the 
the  instrument  sense  and  signification  of  the  words  in  the  instruments  which 

which  contains 

them.  contain  them.     5  TouUier^  noa*  25,  27. 

w 
The  maxim  thus  established  as  resulting  from  the  law  on 

the  subject  of  substitutions,  we  consider  just  and  reasonable, 
and  such  as  would  fairly  be  deduced  from  the  article  of  tlie 
Louisiana  Code  above  cited.  The  same  author  lays  it  down 
as  a  rule,  that  all  substitutions  are  Jidei  commisaa  conditional. 
This  rule  is  founded  on  a  principle  drawn  from  the  Roman 
law,  where  it  is  staled  that  a  day  uncertain  is  equivalent  to  a 
condition:  ^Dies  incerhu  condiH^nem  in  iestamento  fadt.^ 
Law  75*  D*  de  cand.  et  demenHr. 

In  the  present  case  a  marriage  contract  was  entered  into 
by  the  defendants  previous  to  the  celebration  of  their  mar- 
riage.   To  this  contract  the  plaintiff  became  a  party,  and 
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made  a  donation  to  the  intended  wife  of  Tarbe  in  the  manner  Western  Dra. 

,^_„.  ._  ..,.  ^  Oajdber,  1832. 

and  form  following.     Airer  some  anterior  stipulations  not  ^ 

requiring  particular  notice^  he  declared:  '^Que,  en  consid^ra-  arkaud 
tion  du  present  manage  qui  doit  6tre  contracts  entre  Jean  tarbe  et  al. 
Tarbe  et  sa  ni^ce  Marie  Ann  Bonis  de  son  consentement  ct 
comme  son  plus  pr^s  et  seul  parent,  et  en  consideration  de  son 
affection  et  amiti^  pour  son  futur  ^poux;  il  donne  cMc  et 
transfdre  a  la  dite  Marie  Anne  Bouis  a  titre  de  donation  en- 
tres  Tiff  pure  et  simple  la  moiti^  indivis^e  de  I'habitation  et 
esclayes  d^ja  mentionn^  et  d6crits  dans  le  present,  pour  en 
jouir  et  tenir  en  pleine  propri^t^,  mais  si  la  dite  Marie  Ann 
Bouis  vient  a  mourir  avant  le  dit  Jean  Tarbe  son  futur 
£poux  ne  laissant  aucun  enfant  ou  enfants  du  dit  marriage 
qui  doit  se  c^l^brer  sous  peu;  alors  et  dans  ce  cas  la  moiti^ 
indivifi^  de  la  dite  habitation  et  esclaves  deviendra  la  pro* 
pri^t6  du  dit  Jean  Tarbe,  de  la  m^me  mani^re  et  au  dit 
titre  qu^elle-mSme;  c'est-a-dire,  comme  sa  propri6t6  pleine  et 
enti^re  sans  aucune  restriction  quelconque.'^ 

According  to  the  terms  in  which  this  donation  is  expressed,  g^  ^  donation 
independent  of  the  condition  resulting  from  the  uncertainty  of  half  the  do- 

nor's      ettatCf 

of  the  time  when  the  substituted  donor  would  take  the  estate  made  to  his 
given,  depending  on  the  death  of  his  wife,  it  is  made  under  ^e*ofherma^ 
another  condition,  which  might  defeat  his  claim,  viz.  the  f**««'  contain- 

^  ing  a  condition 

birth  of  children  from  the  marriage,  and  their  existence  at  that  if  the  do- 

nee  dies  iNrith* 

the  time  of  the  death  of  the  donor,  from  whom  the  property  out  children 
is  to  descend  to  Tarbe.  The  policy  of  our  law  in  prohibiting  ''®™.  ^^  ^® 
substitutions,  is  founded  on  reasons  of  public  convenience  and  property  shall 

-  _         _  Ro  to  the  has- 

utility;  to  preserve  the  order  of  successions  uniform,  &c.;  to  band,  the  do- 
prevent  the  confusion,  difficulties,  and  uncertainties  of  titles  comesasubstt 
to  property  held  under  entails,  and  to  leave  it  free  for  the  *"?®?! .  w*>>ch 

f,  IS  forbidden  by 

purposes  of  commerce.  law,  is  null  and 

The  act  of  donation  under  consideration,  has  at  least  an  property     re- 
indirect  tendency  to  change  the  order  of  succession  as  estab-  verts  to  the  do- 
lished  by  law,  and  to  place  the  property  given,  out  of  com- 
merce, as  being  unsusceptible  of  alienation  by  the  original 
donee,  during  her  lifetime;  for  if  efiect  be  given  to  that  part 
of  the  act  which  substitutes  the  husband  to  the  rights  of  the 

64 


nor. 
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Wmtbut  Du.  wife  in  the  event  of  her  death,  without  children  bom  from  the 

OirfnJWrr     1833 

'  marriage,  and  living  at  that  time,  she  would  be  bound  to  pre- 

ARKAUD      serve  the  property  during  her  whole  life,  or  in  all  events, 

TARBB  BT  AL.  Until  the  death  of  the  substituted  donee.    The  conditions 


imposed  in  the  donation,  which  might  in  the  course  of  future 
events,  destroy  the  substitution,  does  not  the  less  render  it  a 
substitution  as  violating  the  principles  on  which  the  law  is 
founded,  which  reprobates  deeds  of  this  nature.  The  pro- 
perty could  not  be  sold  or  disposed  of  by  the  donee,  who, 
from  the  evident  meaning  of  the  terms  in  which  the  donation 
is  made,  would  be  bound  to  keep  it  entire  until  her  death; 
and,  notwithstanding  the  conditions  under  which  tiie  husband 
is  to  succeed  to  the  rights  of  his  wife,  the  act  of  the  donor  has 
a  direct  tendency  to  alter  the  general  law  of  descents.  The 
article  of  our  Code,  prohibiting  substitutions,  does  not  distin- 
guish between  such  as  are  made  without  conditions  and  such 
as  are  made  with  them;  its  disposition  is  general,  and  it  would 
be  improper  in  us,  to  make  a  distinction  not  found  in  the  law; 
the  general  prohibition,  embraces  conditional  substitution. 
5  Toullier,  M.  37. 

According  to  the  above  view  of  the  case,  it  is  clear  that  the 
donee  is  bound  to  preserve  during  her  lifetime,  the  property 
>  given  for  the  person  substituted;  and  the  expressions  of  die 
article  of  the  Louisiana  Code  on  this  subject,  would  annul 
the  donation,  without  a  clause  in  the  act  requiring  it  to  be 
returned  to  a  third  person;  for  in  pursuance  of  the  words  of 
the  law,  if  a  donee  be  charged  to  preserve  for  or  return  a 
thing,  &c.  an  instrument  in  which  either  of  these  dispositions 
is  contained,  has  the  effect  to  annul  the  donation.  That  a 
thing  required  to  be  preserved  by  one  person  for  another, 
should  necessarily  be  returned  or  delivered  to  the  latter  after 
the  period  has  expired  for  which  it  was  directed  to  be  pre- 
served, seems  to  follow  as  a  necessary  consequence  frt>m  the 
obligation  imposed,  to  keep  or  preserve  for.  The  expression 
in  the  act  of  donation,  is,  that  (on  the  happening  of  certain 
events)  the  property  given  to  the  wife  shall  become  that  of  the 
husband,  in  the  same  manner,  and  under  the  same  title,  by 
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which  she  held  it.    From  Oaa  e^feadon,  it  necessarily  results  y!^***"^^!^- 
that  the  propertj  woald  pass  to  the  husband  under  the  sub-  =^ 

stitution  contained  in  the  deed,  and  that  anj  person  who  ^^^ 
might  represent  the  succession  of  the  donor,  would  be  bound  ''Acour  et  al. 
to  deliver  it  to  him  in  consequence  of  the  title  acquired  hj 
substitution.  It  is  not  necessary  that  there  should  be  an 
express  direction  to  return  the  thing  given  to  a  third  person. 
If  such  be  clearly  the  intention  of  the  donor,  discoverable 
from  the  sense  and  meaning  of  the  words  used  in  the  instru- 
ment, it  suffices  to  fix  the  vice  of  nullity  on  it. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  affirmed,  with  costs. 


COCO  w.  LACOUR  ET  AL  4,,  8^1 

fti  1^1 

▲PPSAL   FROM  THE  COURT  OP  THE   SIXTH  DISTRICT,  THE  JUDGE  OP  THE 

SETBNTB  PRESIDIiro. 

It  is  too  late  topropouQd  interrogatories  to  be  answered  by  the  adverse  party, 
when  the  cause  b  aboot  being  called  for  trial.  The  law  requires  they 
should  be  annexed  to  the  petition  or  answer,  or  they  may  be  filed  after- 
wards by  leave  of  court  on  a  proper  case  shown;  but  cannot  be  presented  at 
the  moment  of  trial,  without  good  reason  appearing  why  they  were  not 
offered  sooner,  supported  by  affidavit. 

If  the  maker  of  a  note  gives  the  holder  a  new  note,  with  another  surety,  and 
takes  up  the  old  one,  he  cannot,  when  called  on  for  payment,  enter  into  the 
original  consideration,  because  he  has,  by  his  act,  induced  the  holder  to 
surrender  the  right  which  he  had  against  the  endorser,  who  was  responsible 
on  the  original  instrument.  The  surrender  of  that  security  is  a  good  con-^ 
sideration  for  the  new  obligation. 
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^OtSS^^al^      This  suit  is  brought  on  a  promissoiy  note,  ezecated  bj 

- 1_ J^  Doralise  Lacour,  late  widow  of  J.  P.  Lemoine,  deceased,  as 

^^^       principal,  and  Martin  Rabelais  as  security,  for  one  thonsand 

LAcoim  BT  AL.  eight  hundfed  and  ninetj-seven  dollars  and  sevens-one  cents, 

with  interest,  payable  to  the  plaintiff,  and  dated  27th  March, 

1830.    The  husband  of  Madame  Lacour  states,  at  the  bottom 

of  the  note,  that  he  authorizes  her  to  sign  iL 

The  defendants  aver  they  executed  the  note  in  error. 
That  the  former  husband  of  Madame  Lacour,  Jean  P.  Le- 
moine, was  an  heir  of  Pierre  Lemoine,  deceased,  and  after 
the  death  of  J.  P.  Lemoine  and  his  father,  the  heirs  of  the 
latter  had  a  settlement,  and  a  large  balance  was  represented 
as  being  due  to  the  other  heirs  by  her  late  husband;  and  that 
supposing  the  settlement  then  correct,  she  gave  her  note  to 
Artemise  Lemoine,  wife  of  Celestin  Gauthier,  and  payable 
to  the  latter,  as  husband  of  this  heir.  The  latter  asdgned  it 
to  the  plaintiff.  That  Coco,  the  plaintiff  stated,  her  late  hus- 
band's estate  was  indebted  to  him  about  four  hundred  dol- 
lars, and  induced  her  to  give  a  new  note  for  this  balance;  and 
including  the  amount  of  the  note  assigned  to  him  by  Gau- 
thier, with  Rubalais  as  security.  The  note  sued  on,  was  thus 
executed,  and  the  old  one  given  up. 

The  defendants  now  aver,  that  there  was  error  in  the  set- 
tlement of  Pierre  Lamoine's  estate,  and  that  nothing  was  due 
from  Jean  P.  Lamoine,  to  any  of  the  heirs,  nor  to  his  sister, 
Artemise  Lemoine;  and  that  this  part  of  the  obligation  is 
without  consideration  and  void;  and  that  the  estate  of  P. 
Lamoine  is  now  under  partition  in  the  Probate  Court  They 
also  aver  that  J.  P.  Lemoine  was  not  indebted  to  plaintiff  as 
the  latter  stated,  and  that  the  whole  consideration  is  void, 
&c. 

There  was  judgement  for  the  plaintiff;  the  defendants 
appealed. 

The  defendants  offered  evidence  on  the  trial,  and  pro- 
pounded interrogatories  to  be  answered  by  witnesses,  all 
tending  to  show  the  original  error  under  under  which  this 
obligation  was  executed,  and  which  was  rejected  by  the 
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coart,  as  irrelevant*  on  the  ground,  that  such  error,  if  it  ^'^''^^,|^* 

,  ,,  Z        ,         ,  «•     ,         ,      »  11    October,  1832. 

existed,  could  not  affect  the  plaintiff;  that  the  heirs  must  look  , 

to  each  other  for  the  correction  of  errors.    The  defendants'        coco 
counsel  excepted  to  the  opinion  of  the  court.  lagovr%t  ai. 

Thomas^  for  the  plaintiff: 

1.  This  suit  is  brought  on  a  promissory  note.  The  defen- 
dants say  there  was  error  in  the  original  settlement  of  the 
accouuts  for  which  this  note  is  given,  and  that  the  obligation 
to  pay  it  is  void. 

3.  The  principles  of  this  case  are  settled  by  former  deci- 
sions of  this  court;  that  there  is  a  clear  novation  of  the  origi* 
nal  debts,  and  the  plaintiff  must  look  to  the  defendants  alone 
for  payment 

3.  The  error  which  the  defendants  set  up  as  arising  in  the 
original  transaction  between  them  and  Lamoine's  estate, 
cannot  be  inquired  into  here. 

Boyce,  for  defendants: 

1.  The  defendants  having  discovered  that  they  executed 
the  note  sued  on  in  error,  have  a  right  to  set  up  this  matter 
in  defence,  against  the  note  in  the  hands  of  the  assignee. 

2.  The  novation  or  giving  a  new  note,  does  not  vaiy  the 
rights  of  the  defendants  in  their  defence  to  this  action;  they 
have  all  the  rights  against  the  assignee  that  they  had  against 
the  original  parties  to  the  transaction. 

3.  But,  it  is  contended,  that  there  was  no  novation  in  the 
execution  of  this  note;  it  was  given  on  the  settlement  of  cer- 
tain claims  and  detnands,  in  which  Aere  is  error  to  the  great 
prejudice  of  the  defendants. 

Thomas^  in  reply: 

1.  The  note  sued  on,  is  a  purely  commercial  one,  passed 
off  in  the  regular  course  of  business,  and  the  defendants 


510  CASES  IN  THE  SUPREME  COURT 

WitTBWf  Do.  cannot  go  into  an  inquiry  relative  to  the  want  of  consde- 

'  ration,  as  against  the  plaintiff. 

coco  3.  The  original  note  for  which  this  was  given  in  part,  is 

lacooTbt  al.  not  in  our  possession.    If  the  defendants  want  to  show  that  it 

was  of  a  different  character  from  this,  they  must  produce  it: 

we  cannot  ^ 

3.  A  case  similar  to  this,  has  been  already  decided  in  our 
favor.    See  Baldwin  vs.  Williams. 

PoRTBR,  J.,  delivered  the  opinion  of  the  court. 

The  {daintiff  held  two  notes  on  the  succession  of  the  defen- 
dant, Lacour^s  husband ;  one  had  been  endorsed  and  trans- 
ferred to  him  by  a  certain  Gauthier ;  of  the  other,  he  was  die 
payee.  After  the  death  of  the  obligor,  she  was  appointed 
tutrix  to  his  minor  children,  and  assumed  the  administration 
of  the  estate.  While  acting  in  that  capacity,  she  took  up  the 
two  notes  already  mentioned,  and  gave  in' lieu  of  Aem,  that 
on  which  this  suit  is  brought;  the  codefendant,  Rabelais, 
signed  as  surety. 

To  this  action  the  defendants  plead  that  there  was  a  want 
ot  consideratiiMi  for  the  instrument  on  which  the  plaintiff  now 
seeks  to  recover.  That  the  note  to  Gauthier  was  given  for 
a  balance  supposed  to  be  due  to  him,  when  in  truth  none  was 
owing.  That  the  other  was  also  without  consideration;  and 
that  the  plaintiff  was  well  acquainted  with  the  transactions 
which  caused  the  obligation  to  be  executed  in  favor  of 
Gauthier. 

The  suit  was  commenced  in  March  term,  1890,  and  at  the 
October  tenn  of  1831,  Hie  defendants  as  the  cause  was  about 
to  be  called  for  trial,  presented  certain  interrogatories  on 
which  they  required  the  judge's  order  that  the  plaintiff  answer 
them.  They  were  objected  to  as  coming  too  late,  and  as 
irrelevant.     The  court  sustained  the  objection,  and  the  de- 

to**  ""row^lSd  fe**^a^*8  excepted.  We  think  the  court  did  not  err.  The 
intenogatorief  law  requires  interrogatories  to  be  annexed  to  the  petition,  or 
by  the  advene  answer,  as  the  case  may  be.    No  doubt  they  may  be  filed 
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after  with  leave  of  the  court,  on  a  proper  case  shown.  But  ^J^^^^^Z' 
whether  viewed  as  an  amendment  to  the  pleadings  or  as  an  ===== 
appHcation  to  procure  evidence,  it  is  too  late  to  present  them  ^^^ 
at  the  moment  the  cause  is  about  to  be  tried,  without  showing  laooub  kt  al. 
some  reason  why  they  were  not  offered  sooner,  and  supporting  ^J^^^s  about 
the  allegation  by  affidavit  in  the  ordinary  way.  It  is  obvious  ^^"*[  .  ^f  ** 
that  a  right  such  as  is  set  up  here  would  enable  a  defendant  law  reauires 
to  obtain  a  continuance  in  all  cases  where  delay  was  an  anroiedtothe 
object.    Nothine  more  would  be  necessary  than-  to  refrain  P«*"tioii  or  an- 

•^  °  ...        »wer,  or  they 

from  propounding  interrogatories,  of  the  materiality  of  which  may  be  filed 
he  was  a  long  time  previously  aware.  No  proof  is  offered  i^aye  of  court 
here  to  take  the  case  out  of  the  general  rule.  It  is  not  shown  ^*  Sbo^ 
the  plaintiff*  was  present,  and  if  he  had  seen  the  interrogato-  bot  cannot  be 
ries  were  of  such  a  description  that  an  immediate  reply  could  the  moment  of 
not  have  been  given;  for  they  called  for  answers  which  must  Jjj^  ^^^^n 
have  required  an  examination  of  accounts.  upeanngwhy 

wey  were  not 

The  case  has  been  principally  argued  on  the  responsibility  offered  sooner, 
of  the  defendants  for  the  note  which  had  been  executed  by  a^|J^^     ^^ 
the  deceased  in  favor  of  Gauthier  and  by  him  assigned  and 
transferred  to  the  plaintiff!    It  has  been  contended  the  plain- 
tiff* well  knew  the  consideration  on  which  it  was  given  when 
he  received  it,  and  that  a  subsequent  settlement  and  partition 
between  the  heirs  of  the  deceased  and  the  wife  of  Gauthier 
shows  it  was  executed  in  error.    Admitting  all  this,  it  does 
not  follow  the  plaintiff*  is  not  entitled  to  recover.    A  note 
may  be  taken  with  the  knowledge  of  the  consideration  which 
passed  between  the  maker  and  payee,  and  subject  to  the 
chance  of  payment  being  disputed  by  the  former.    In  such 
case  the  party  receiving  it  may  consent  to  run  the  risk  of  tiie 
dispute,  with  the  conviction  that  he  has  in  any  event  his 
recourse  against  the  endorser*    And  that  recourse  is  in  no 
respect  affected  by  the  knowledge  that  the  maker  may  contest 
his  responsibility.    If,  afterwards,  the  maker  gives  to  the     If  the  maker 
holder  a  new  note,  with  another  security,  and  takes  up  the  ^^  'hoTder^^a 
old  one,  he  cannot,  when  called  on  for  payment,  enter  into  new  note  with 

r  ^  -T  another  aorety 

the  original  consideration,  because  he  has  by  his  act  induced  and  takes  op 
the  holder  to  surrender  the  right  which  he  had  against  the  cannot,  when 
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WmtmutPm.  endorser,  wtio  was  responsible  to  him  on  the  original  instru- 
*  ment*     The  surrender  of  that  security  was  a  good  condde- 

^^^  ration  for  the  new  obligation.  An  attempt  has  been  made  to 
LAoooR  BT  jjL.  talco  thc  casc  ont  of  the  principle  just  stated,  on  the  ground 
^  mDMnter  ^^^  ^^  petition  alleges  tiie  new  note  was  taken  as  additional 
into  the  origi-  security  for  the  debt  due  by  the  estate  of  Lamoine.  It  is  clear 


tioD,  beeawe  this  allegation  refers  to  the  eflfect  which  the  instrument  was 


•et^daeeddM  ^^  ^^^  ^^  relati<Hi  to  the  original  obUgor,  and  such  may  have 
l>oidM>  to  fiif^  l>een  the  understanding  of  the  parties.  But  in  respect  to  the 
right  whieh  he  endorser,  not  a  doubt  can  exist  that  an  i^reement  between 
endonerwho  ^^  endorsee  and  a  third  party,  by  which  a  new  note  was 
wa>  respoiui.  taken  and  that  surrendered  on  which  the  endorser's  name 

ble  oo  the  on- 

ginai    instm-  stood,  was  an  extinguishment  of  the  endorsee's  recourse  against 

I^dlir^f^^lt  the  endorser.    I  Mar.  MS.  618. 

"^^^^1^  *? ,  *      This  opinion  renders  it  unnecessary  to  notice  the  bill  of 

good  conade-  *^  ^ 

ration  for  the  exceptions  taken  to  the  opinion  of  the  court  refusing  the  de- 
Uon.    ^  '^  fendants'  pemussion  to  give  evidence  relative  to  the  con- 
sideration of  the  note  surrendered  up. 

The  remaining  question  in  the  cause  relates  to  a  claim  set 
up  by  the  defendants  to  have  discussion  of  the  estate  of  Le- 
moine  for  that  portion  of  the  obligation  which  was  given  for 
Uie  debt  due  directly  from  it  to  the  plaintiff.  They  found 
this  demand  principally  on  the  allegation  contained  in  the 
petition,  which  has  been  already  noticed,  ttiat  the  present 
note  was  given  as  an  additional  security.  The  facts  of  the 
case  show  Aat  althou^  the  security  was  additional,  it  was  by 
an  agreement  independent  of  the  contract  it  was  intended  to 
secure*  The  obUgation  to  pay  is  distinct  from  the  original 
debt.  It  is  positive  and  unconditional,  and  there  can  be  no 
question  tliat  even  considering  the  defendants  as  sureties,  diey 
cannot  claim  the  right  of  discussion,  because  sureties  may 
bind  themselves  in  solido  with  the  principal,  or  make  an  inde- 
pendent obligation  by  which  the  right  of  discussion  is  aban- 
doned. 

This  opinion  dispenses  witfi  the  necessity  of  examining  the 
third  bill  of  exceptions  relative  to  the  propriety  and  legality 
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of  receiving  parole  evidence  in  relation  to  the  insolvency  of  ^S[f?'"*'iS2' 
Lemoine's  estate.  ^ 

CRAUr 

vs. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the      baillo. 
judgement  of  th^  District  Court  be  affirmed,  with  costs. 


GRAIN  V9.  BAILLO. 

APPXALFftOH  TBB  COURT  OP  THE  SIXTH  DIfTBlOT,  THS  tVOQE  OP  THE  DISTRICT 

pRssionro. 

In  a  sail  to  recover  compensatioii  forimproyements  putoo  (iroperty  sold  under 
a  mortgaged  claim  of  another  person,  proof  of  the  increased  value  of  the 
property  by  such  improvement  must  be  given,  to  authorise  a  recovery.  This 
proof  may  be  procured  by  calling  in  the  purchaser  of  the  premises  at  the 
sheriff's  sale. 

The  act  of  1831,  page  102,  annexing  a  penalty  in  damages  on  the  dissolution 
of  an  injunction,  does  not  apply  to  injunctions  obtained  before  its  passage. 
A  statute  cannot  inflict  a  penalty  for  an  act  committed  anterior  to  its  pro- 
mulgation. 

The  plaintiff  had  purchased  a  lot  of  ground  in  the  town  of 
Alexandria,  of  one  Wm.  Shipp,  who  had  purchased  it  from 
R.  W.  Kaj.  The  latter,  before  these  sales,  had  mortgaged 
it  to  the  heirs  of  James  H.  Gordon,  to  secure  the  payment  of 
a  debt.  The  heirs  of  Gordon  obtained  an  order  of  seizure 
and  sale  on  their  mortgage  against  this  lot  after  it  came  to 
the  possession  of  the  plaintiff*  He  obtained  an  injunction 
against  the  defendant,  as  syndic  of  Gordon's  succession,  to 
stay  proceedings.  In  the  mean  time  Grain  went  on  and  im- 
proved the  lot  It  was  ultimately  made  liable  to  the  mort- 
gage and  sold. 

65 
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Wsmui  Dii.      The  plaintiff  now  soes  ihe  defendant,  as  tbe  representatiTe 
B       '  of  Gordon^s  estate,  for  the  value  of  his  improvements  pot  on 

CRAW  ^Q  1^1  before  it  was  sold,  and  while  in  his 'possession.  He 
BAiLto.  nvars  he  held  the  lot  in  good  fiuth  and  nnder  a  title  transla- 
tive of  pfopertj.  He  prajs  that  the  sheriff  be  proUbUcd 
from  pajing  over  the  money  arising  under  the  sale,  until  the 
increased  value  of  tiie  lot,  caused  by  his  improvements,  be 
ascertained  and  allowed  him. 

The  defendants  plead  the  general  issue,  alleging  that  the 
plaintiff's  claim  was  unfounded,  &c. 

There  was  judgement  dissolving  the  injunction,  with  ten 
per  centum  interest  on  seven  hundred  and  forty  dollars,  and 
seventy-four  dollars  in  damages,  in  favor  of  the  defendant 
The  plaintiff  appealed. 
This  cause  was  submitted  widwut  argument. 

PonTBR,  J.,  delivered  the  opinion  of  the  court 

This  is  an  action  by  which  the  third  possessor  of  mortgaged 
property  demands  that  he  be  paid  out  of  the  proceeds  of  a 
sale  made  at  the  instance  of  the  mortgage  creditor,  the  value 
of  certain  improvements  which  he  alleges  he  placed  on  the 
premises  after  they  came  into  his  possession. 

The  general  issue  was  pleaded;  and  after  hearing  the  par- 
In  't  to  ^^  ^^  court  of  the  first  instance  gave  judgement  against  the 
recover  com-  plaintiff,  dissolved  the  injunction,  and  assessed  the  defen- 
improvements  dant's  damages  at  seventy-four  doUars. 
ty  *ao?d**lSSfe'^  *^  ^®  ^^^  *^  ^^"®  ^^  *®  property  from  the  testimony  and 
a    moitgeged  not  from  the  Sale,  it  was  worth  one  thousand  three  hundred 

claim  oi  ano- 
ther   person,  dollars,  or  one  thousand  four  hundred  dollars,  independent  of 

crmed  value  ^^  improvements  put  on  it  by  the  plaintiff;  they  are  proved 
b^^Mch'^*'^  to  have  cost,  a  few  years  since,  from  two  hundred  dollars  to 
provement,  three  hundred  dollars*  The  whole  only  brougjht  seven  hon- 
to  aothoHBe'e  ^^^^  ^^  forty  dollars  at  public  auction.  There  is  no  proof 
TOoof^mayl^  what  increased  value  the  improvements  put  on  by  the  peti- 
procured    by  tioner,  gave  to  the  whole;  but  a  presumption  is  only  raised, 

calling  in  the        _   ,    ®.  ^  ^    '^  ^  '  ' 

purchafer    of  and  that  is  not  sufficient  to  enable  us  to  reverse  tfaejuqgemept 
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below.  Wben  property  is  sold  at  a  aacrifice,  aa  this  appears  ^J^^.^ 
to  be^  it  is  well  known  that  a  little  more  or  less  improTement  ' 

often  affects  in  a  small  degree  the  price.    The  plaintiff  coold     ^Ji^"'* 
hare  placed  this  matter  beyond  doubt  by  calling  in  the  par-         »«• 

chaser  at  the  sheriff's  saJe.  Te^wmiwaai 

But  the  judgement  is  erroneous  in  assessing  damages  in  the  sheriff's 
favor  of  the  defendant  under  the  act  of  1831,  page  103.  The  liie  act  of 
injunction  was  applied  for  and  obtained  previous  to  the  pas-  Jl^exmfa  m* 
saire  of  the  law.  and  a  statute  cannot  inflict  a  penalty  for  an  n^ty  in  dama- 

®  '  r  ^  ges  on  the  dis- 

act  committed  anterior  to  its  promulgation.  solution  of  an 

injunction, 
does  not  apply 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the  ^  injunctions 

obtained      oe* 

judgement  of  the  District  Court  be  annulled,  and  reversed;  foreiupassage. 
and  it  is  further  ordered,  that  there  be  judgement  in  favor  of  not^flictape' 
the  defendant,  that  the  injunction  issued  in  this  case  be  dls*  '^^'^^Rud  an^ 
solved;  the  plaintiff  paying  costs  in  the  court  of  the  first  tenor  to  its 
instance,  the  defendant  those  of  appeaL  ^^^  gwon, 

Riggj  for  plaintiff.     Flinty  for  defendant. 


HBIES  OF  FULTON  «v.  AOMIlilSTRATOR  OF  CUETIS'S  ESTATE. 

▲PPXAL  FROM  THE  COURT  OF  PROBATES  FOR  THE  PARISH  OF  RAPIDES. 

A  creditor  who  imptttes  a  payment  to  a  particulnr  debt  in  the  lifetime  oC  the 
debtor  with  his  event,  and  after  his  death,  fai  enforcing  his  demand  a§MMt 
the  sorety  for  the  remainder,  he  cannot  change  it  by  imputing  part  of  it  to 
another  debt  If  the  debtor  wkhed  it,  or  both  parties  conseated  tlieieto, 
the  imputation  was  eoirectly  made  and  most  ttaad. 

Whefe  a  ▼eadee  pwehasee  at  probate  sale  a  tract  of  one  hundred  and  forty- 
ftTe  erpene  of  lasd,  at  foHy-two  dollars  per  arpen,  and  tfie  tract  is  aseer- 
tabled  ecttnlly  to  eontain  two  himdred  and  two  arpeas,  be  cannot  ntain 
the  sarplas.  It  is  not  a  sale  jmt  eesrsieiieiii  of  an  entire  tract  with  distinct 
and  Bcciint^  boundaries,  or  an  enclosed  field,  or  an  island. 
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WBSTBMiDif.      The  plaintiffi  appealed  from  adecisiaa  of  (he  Probate  Court 
^^'  friacing  them  on  the  tableau  of  Cortis's  estate  lor        doUan, 

ruLTOR'8     ^hen  they  claim  to  be  allowed  a  larger  som. 

M.  Charles  CurtiB,  in  his  lifetime,  became  the  surety  of  one 

coKTM  s  AD  B.  ^  ||^  McWatert^  who  made  the  following  purdiase  at  Ifae 
probate  sale  of  A*  Falton^s  estate: 

^A  tract  of  land  containing  145  arpens  at  $43  per  arpent, 
amounting  to...*...«....*..«««««..«...«.*..«.«.— •.••••••••••— ••••^ftjMO. 

R.  H.  McWATERS, 
CHARLES  CURTIS." 
««January  35, 1819." 

McWaters  was  the  son-in-law  of  A.  Fulton,  but  becoming 
insolvent,  and  having  died,  the  balance  due  on  tins  purchase 
was  claimed  of  his  surety.  The  contest  arises  mainly  about 
the  quantity  of  land  purchased.  This  tract  was  sold  at  the 
sale  of  McWaters's  succession  for  one  hundred  and  fif^-two 
and  one-half  arpens,  which  is  a  larger  quantity  than  he  pur- 
chased at  the  sale  of  Fulton's  estate  previously.  But  die  heirs 
of  the  latter  claim  the  difference.  The  whole  case  was  sub- 
mitted on  the  following  agreement  of  facts,  by 

T^ofiMtf,  as  counsel  for  the  plaintiffi,  and  CL  F.  Scott,  as 
counsel  for  the  defendant: 

<<It  is  agreed  that  before  actual  survey  the  tract  of  land 
purchased  by  McWaters  at  the  sale  of  Fulton's  estate,  con- 
tained two  hundred  and  two  arpens." 

^It  is  agreed  that  at  the  sale  of  McWaters's  succession  one 
hundred  and  fifty-two  and  one-half  arpens  of  this  land  was 
sold." 

^It  is  agreed  that  under  the  sale  to  McWaters,  that  Ful- 
t<Hi's  heirs  charged  his  succession  with  one  hundred  and  fifly- 
two  and  one^half  arpens,  at  the  rate  agreed  on  in  the  sale, 
being  five  per  centum  more  than  e^ressed  in  the  jwvoo 
veHfoly  but  being  the  quantity  sold  at  the  sale  of  Mc Waten's 
estate." 
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"Itii  aereed  ibat  at  the  sale  of  A.  Fulton's  estate,  McWa-  WuTsiurDis. 
ten  purchased  this  tract  for  one  hiindred  and  forty-five  arpens  ' 

at  forty-two  doUars  per  arpent,  with  Curtis  bis  security,  &c.      '^to*'* 
That  at  same  sale,  Mc Waters  bought  a  negro  woman  ibr  one       .  w. 
thousand  five  hundred  and  five  dollars,  with  J.  M.  SolUbellas 
his  security.^^ 

^It  is  agreed  that  the  heirs  of  Fulton  have  received  from 
Mc  Waters,  in  the  portion  coming  to  his  wife  from  Fulton^s 
estate,  five  thousand  doUars,  and  imputed  it  to  the  credit  of 
this  tract  of  land,  &c.  Now  if  the  court  shall  be  of  opinion 
that  part  of  this  receipt  of  five  thousand  dollars  shall  be  im- 
puted to  the  purchase  of  the  negro  woman,  it  shall  so  decree 
as  to  do  justice  between  the  parties." 

^The  parties  under  the  previous  facts,  submitted  whether 
McWaters's  purchase  of  one  hundred  and  forty-five  arpens, 
and  the  sale  at  his  succession  of  one  hundred  and  fifty-two 
and  one-half  arpens,  binds  him  and  his  security  for  the  pay- 
ment of  one  hundred  and  fifty-two  and  one>half  arpens  or  two 
hundred  and  two  arpens?  Also,  whether  the  diflerence  in 
quantity  from  that  expressed  in  the  sale  to  Mc  Waters,  gives 
the  surety  the  right  to  have  the  sale  rescinded?  And  if  the 
surety  has  no  right  to  rescind  the  sale,  and  is  not  bound  for 
die  whole,  to  whom  does  the  surplus  over  what  was  sold  to 
McWaters,  belong?  To  Fulton's  or  McWaters's  estatef ' 

[N.  B.  This  cause  was  decided  at  October  term,  1831,  but 
owing  to  an  error  in  calculating  the  sum  decreed,  was  not 
made  final  until  this  term*] 

Martin,  J.,  delivered  the  opinion  of  the  court. 

On  the  25th  of  January,  1819,  at  the  probate  sale  of  the 
estate  of  the  plaintifb'  ancestor,  McWaters  purchased  a  tract 
of  land,  and  the  defendant's  ancestor  became  his  surety,  and 
a  mortgage  reserved  on  the  premises.  The  sale  was  of  a  tract 
of  one  hundred  and  forty-five  arpens,  at  forty-two  doUare  per 
arpen,  and  it  is  admitted  the  tract  contains  actually  two  hun- 
dred and  two  arpens. 
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WsrniM  Dis.      The  plaintiffi  appealed  from  adecudon  of  the  Probate  Court 

Oetob&r    1838 

'  placing  them  on  the  tableau  of  Curtis's  estate  for        doUan, 

FULTon's     ^ben  they  claim  to  be  allowed  a  larger  sum.    . 


M.  Charles  Curtis,  in  his  lifetime,  became  the  surety  of  one 

CTOTM  •  AD  a.  ^^  jj^  McWaters^  who  made  the  following  purchase  at  the 

probate  sale  of  A.  Fulton's  estate: 

^A  tract  of  land  containing  145  arpens  at  $43  per  arpent, 

amounting  to*.*.«.....«.*»..,..*,....,,.............««..*.««..*.*....$(V^* 

R.  H.  McWATERS, 

CHARLES  CURTIS." 

^Jaimary  35,  I8I9." 

McWaters  was  the  son-in-law  of  A.  Fulton,  but  becoming 
insolvent,  and  having  died,  the  balance  due  on  this  purchase 
was  claimed  of  his  surety.  The  contest  arises  mainly  about 
the  quantity  of  land  purchased.  This  tract  was  sold  at  the 
sale  of  McWaters's  succession  for  one  hundred  and  fifty-two 
and  one-half  arpens,  which  is  a  larger  quantity  than  he  pur- 
chased at  the  sale  of  Fulton's  estate  previously.  But  the  heirs 
of  the  latter  claim  the  difference.  The  whole  case  was  sub- 
mitted on  the  following  agreement  of  facts,  by 

Thomas^  as  counsel  for  the  plaintifl^  and  CL  F.  Scottj  as 
counsel  for  the  defendant: 

^It  is  agreed  that  before  actual  survey  the  tract  of  land 
purchased  by  McWaters  at  the  sale  of  Fulton's  estate,  con- 
tained two  hundred  and  two  arpens." 

^It  is  agreed  that  at  the  sale  of  McWaters's  succession  one 
hundred  and  fifly-two  and  one-half  arpens  of  this  land  was 
sold." 

^It  is  agreed  that  under  the  sale  to  McWaters,  that  Ful- 
ton's heirs  charged  his  succession  with  one  hundred  and  fifty- 
two  and  one-half  arpens,  at  the  rate  agreed  on  in  the  sale, 
being  five  per  centum  more  than  expressed  in  the  proces 
verbal,  but  being  the  quantity  sold  at  the  sale  of  McWaters's 
estate." 
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^It  IB  agreed  that  at  the  sale  of  A.  Fulton's  estate,  McWa-  WxsTniNDis. 
ten  purchased  ibis  tract  for  one  hundred  and  fortj-five  arpens  ' 

at  forty-two  dollars  per  arpent,  with  Curtis  his  security,  &c.      "^«>i»'a 
That  at  same  sale,  Mc Waters  bought  a  negro  woman  for  one       .  w. 
thousand  fiye  hundred  and  five  dollars,  with  J.  M.  Sollibellas 
his  security/' 

^It  is  agreed  that  the  heirs  of  Fulton  have  received  from 
Mc  Waters,  in  the  portion  coming  to  his  wife  from  Fulton's 
estate,  five  diousand  dollars,  and  imputed  it  to  the  credit  of 
this  tract  of  land,  &c.  Now  if  the  court  shall  be  of  opinion 
that  part  of  this  receipt  of  five  thousand  dollars  shall  be  im- 
puted to  the  purchase  of  the  negro  woman,  it  shall  so  decree 
as  to  do  justice  between  the  parties." 

^The  parties  under  the  previous  facts,  submitted  whether 
McWaters's  purchase  of  one  hundred  and  forty-five  arpens, 
and  die  sale  at  his  succession  of  one  hundred  and  fifty-two 
and  one-half  arpens,  binds  him  and  his  security  for  the  pay- 
ment of  one  hundred  and  fifty-two  and  one-half  arpens  or  two 
hundred  and  two  arpens?  Also,  whether  the  diflerence  in 
quantity  from  that  expressed  in  the  sale  to  Mc  Waters,  gives 
the  surety  the  right  to  have  the  sale  rescinded?  And  if  the 
surety  has  no  right  to  rescind  the  sale,  and  is  not  bound  for 
the  whole,  to  whom  does  the  surplus  over  what  was  sold  to 
McWaters,  belong?  To  Fulton's  or  McWaters's  estate?" 

[N*  B.  This  cause  was  decided  at  October  term,  1831,  but 
owing  to  an  error  in  calculating  the  sum  decreed,  was  not 
made  final  until  this  term*] 

Martin,  J«,  delivered  the  opinion  of  the  court* 

On  the  39ih  of  January,  1819,  at  the  probate  sale  of  the 
estate  of  the  plaintiffi'  ancestor,  McWaters  purchased  a  tract 
of  land,  and  the  defendant's  ancestor  became  his  surety,  and 
a  mortgage  reserved  on  the  premises.  The  sale  was  of  a  tract 
of  one  hundred  and  forty-five  arpens,  at  forty-two  dollars  per 
arpen,  and  it  is  admitted  the  tract  contains  actually  two  bun* 
dred  and  two  arpens* 
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vrmtnmaDm.     At  McWaten  death,  oa«  hundred  and  fifty-two  and  ooe- 

'  half  arpens  of  atid land  wassolde    The  pbdatifi charged  the 

rcPLTOR'i     defendants  with  that  number  of  arpens,  although  nore  than 

9$.         that  expreaaed  in  thesaleof  the  estate  of  the  fcNrmerancettior. 

**      The  sak  to  McWaten  was  made  at  one  and  two  yeaoy 

and  with  interest  at  ten  per  centum  from  the  date,  if  not 

punctually  paid* 

On  the  same  day^  at  the  same  sale,  and  on  the  same  terms 
of  eiodit,  and  wi&  like  interest^  Mc Waters  boo^t  a  siaTe 
fer  one  tibousand  five  hundred  and  five  dollars. 

The  widow  of  Fulton  and  the  plaintiffi,  recrived  Iran 
Mc  Waters  in  the  portion  of  the  estate  belonging  to  his  wife» 
who  was  a  coheir,  five  thousand  didlars,  which  ttiey  imputed 
wbdly  to  the  part  paymentof  die  land.  On  these  facts,  the 
parties  have  prayed,  that  if  in  the  opinion  of  this  court,  part 
of  these  fire  thousand  dollars  ought  to  haye  been  in^ted  to 
the  payment  of  the  slave,  we  may  so  decree* 

They  have  submitted  to  us,  whether  McWaters's  purchase 

of  one  hundred  and  forty-five  arpens,  the  side  on  his  death  of 

one  hundred  and  fifty-two  and  a  half  arpens,  binds  him 

fer  the  payment  of  one  hundred  and  forty«five,  one  hundred 

and  fifty4wo  and  a  quarter  arpens,  or  two  hundred  and  two, 

the  actual  contents  t    Whether  the  defendants  can  deirouMJ 

a  rescission  of  the  sale,  or  account  for  this  cK£ference  between 

the  number  of  arpens  sold  and  the  actual  contents;  and  if  he 

cannot  demand  a  rescission,  and  is  not  bound  for  the  whole, 

to  vrhose  estate  does  die  surplus  land  belong,  Fuhon's  or 

McWaters's? 

We  are  of  opinion  the  appellants  have  no  ri^t  to  have 

A  creditor  the  imputation  set  aside.    They  made  it  themselves;  the 

pRyment  to  r  debtor  does  not  appear  to  have  objected  to  it  at  Ae  time  nor 

o^.  ^^.  debtor,  ||  be  made  otherwise,  he  might  object  tfiereto.  Hie  appel- 
end  Rfter  his  lants,  to  have  it  refunded,  must  allege  and  prove  factSyestab- 
chTg  his  de^  lisfaing  It  was  illegally  made,  or  they  were  in  an  error.  If 
Srw^^r  ^  debtor  widsed  it,  or  both  parties  consented  thereto, 
ihereniRiDder,  the  imputation  was  correctly  made,  and  must  stemd.    The 
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principal  debtor  died  without  making  any  objection  to  the  ^^*^^^' 
imputation,  and  had  it  not  been  made,  the  suretj  might  have  :^sssss==: 
taken  means  to  guard  against  danger.    Mc Waters,  we  are     vvltoii'i 


of  opinion,  purchased  one  hundred  and  fortj-five  arpens;  has  «t. 
title  calls  for  no  more,  and  it  does  not  appear  that  there  was  ^^  l^ot 
a  sale  per  avenianem  of  an  entire  tract,  with  distinct  and  change  it  by 
accurate  boundaries,  or  an  enclosed  field  or  an  island*  Innis  of  uto  another 
vs.  McOrummen^  13  Mar.  428.  ^^1,^^  wUhed 

There  appears  no  circumstance  that  could  authorize  the  >^  orbothpaiv 

'^^  ties  consented 

vendee  to  demand  a  rescission  of  the  sale;  it  is,  therefore,  thereto,  the 
unnecessary  to  inquire  into  the  right  of  the  surety  to  do  so.  wJs'comctiy 
The  judgement  of  the  Court  of  Probates  is  correct,  except  madeandmust 
as  to  the  allowance  of  a  change  from  seven  arpens  and  a  Whereaven- 
quarter,  the  difierence  between  one  hundred  and  forty-five  at  pro^  n^ 
arpens  actually  bought,  with  the  suretyship  of  tibe  defendant's  2,|J^^^  ^"^ 
ancestor,  and  one  hundred  and  fifty-two  and  a  quarter  arpens,  forty-five  ar- 
sold  as  part  of  McWaters's  estate,  at  his  death.  The  plain-  ^rty-two  dol- 
tifls,  by  ratifying  the  sale  of  these  seven  and  a  quarter  arpens,  J^  ^SSt  l! 
may  have  acquired  the  ridit  of  chareini;  the  estate  of  Mc-  •Mertainedais- 

-__  «=»     «?  taally  to  con^ 

Waters,  but  not  his  surety,  who  cannot  be  bound  beyond  tain  two  hnn- 
what  he  became  surety  for.  KnTb^S;!^ 


The  plaintiffi  are,  therefore,  <»ly  entitled  to  the  priee  of  "^^  fetain  the 

7  7^  r  surplus.     It  is 

145  arpens  at  f  13...o...«....-...o^.......«— ••^.-»-.-^46^0gO  00  not  a  «ale  ^sr 

Prom  this,  the  amount  of  die  receipt  given  to  an^niSTtra^ 

McWaters,  is  to  be  dfAmied^^^^..^^^.^^      ifiOO  00  J^  ^^^ 

,      boundaries,  or 

f  1,000  00  Sid,  •"o?""a2 
On  which,  interest  is  due  from  the  25th  of  ^'^"^ 

January,  1819,  to  the  17th  of  Mareh,  1839;  or 
ten  years  one  month  and  twenty«one  days,  at  ten 
per  centum....*..*..,.«M..*....«.......«.......o..M..-«..».....     1,105  12 

13,105  12 
On  this,  a  credit  is  to  be  allowed,  for...**,...^..      1,532  50 


a  balance  of...«...........«............M.t..«..    $  673  72 
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WsmMrDit.      It  is,  therefore,  ordered,  adjudged,  and  decreed,  ttat  flie 

'  judgement  of  the  Court  of  Probates  be  annulled,  avoided, 

■icKMAK      3iij  reversed,  and  that  the  appellants  be  placed  on  the  tableau 

mn>fioti  ST  AL  of  distribution  of  the  estate  of  the  appellee's  ancestor,  for  the 
sum  of  six  hundred  and  8event74wo  dollan  and  seyenty-^wo 
cents,  with  interest  thereon  from  March  17, 1839,  at  the  rate 
of  ten  per  centum  a  year,  to  be  paid  out  of  the  funds  of  that 
estate  as  surety  of  Mc Waters,  with  the  benefit  of  a  previoios 
discussion  of  the  principal's  estate,  the  appellees  paying  coats 
|n  this  court. 


HICKMAN  w.  HUDSON  ET  AL. 

A^rSAL  TBOm  THS  COURT  OP  THI  SIXTH  DISTRICT,  THR  JVIMIR  OP  THR  IMRTRICr 

PRRSIDIHO. 

lo  Rii  RctioR  of  boundary,  when  the  true  position  of  serenl  dividing  lines 
depends  on  the  true  course  of  a  base  line,  which  calls  to  run  "north  forty 
degrees  east,  without  attending  to  the  variation  of  the  compass,  which  was 
ei|^t  degrees  to  the  east  of  north,  as  ascertained  for  the  puipose  of  ahowing 
the  noitii  forty  degrees  east  of  the  true  meridian  on  the  globe;"  such 
line  vrfll  be  taken,  and  construed  to  run  ''north  forty  degrees  east,  as  shown 
by  the  needle,  without  attention  to  or  allowing  first  variation. 

This  is  an  action  of  boundary,  in  which  the  plaintiff  cites 
the  defendants,  J.  and  J.  Hudson,  who  occupy  the  next  plan- 
tation below  him,  and  also  A.  Dupre,  whose  plantation 
adjoins  the  defendants,  to  appear  in  court  in  order  to  fix  and 
establish  the  boundary  lines  between  their  respective  planta- 
tions, according  to  law.  The  starting  point  or  settled  boun- 
dary, is  at  the  lower  side  of  A.  Dupre's  plantation,  on  Red 
river.     The  plaintiff  contends,  that  the  lower  line  of  A. 
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Dupre's  plaQtation,  ahottld  be  ran  irom  the  fixed  or  starting  WnTsurDv. 
point  on  Red  rirer,  north  forty  degrees  east  of  that  point  on  ^^*'''^'  ^^^' 
the  globe,  or  the  tnie  meridian  line; and  that  the  other  lines      ■icmmah 
between  the  respective  parties^  be  run  parallel  therewith;  avDMH 'btal. 
allowing  to  each,  his  proper  distance  of  front  on  the  river.. 
The  defendants  averred,  that  the  low^  line  of  Dupre's  should 
begin  at  the  same  point,  but  run  north  fort^  degrees  east, 
without  attending  to  the  variation  of  the  needle,  &c*;  and 
that  all  the  other  lines  be  ran  parallel  thereto,  Ac.    The 
case  depends  mainly  on  the  construction  of  an  old  Spanish 
surrey,  which  is  fully  set  forth  in  the  opinion  of  the  court. 
The  plaintiff  had  judgement  according  to  his  construction  of 
the  survey.    The  defendant  apptoled. 

Thomas,  for  plaintiff,  contended: 

1.  That  the  Spanish  survey  of  1794,  fixing  the  line  on 
which  these  others  are  based,  must  govern  in  ascertaining 
the  true  course  they  are  to  be  run. 

3.  According  to  the  language  used  in  the  Spanish  survey, 
this  line  is  to  be  run  north  forty  degrees  east,  magnetically, 
without  making  any  allowance  for  the  variation  of  the 
compass. 

Boyee,  contra,  ai^ed : 

That  by  A«  language  used  in  tte  Spanish  surrey,  the  base 
fine  waste  be  run  north  forty  degrees  east,  so  as  to  give  the  true 
meridian  or  point  on  the  globe,  after  allowing  eight  degrees 
for  the  variation  of  the  needle. 

Mathsws,  J.,  delivered  tte  opinion  of  Ae  court 


Tfab  is  an  action  to  ascertain  and  fix  the  limits  of  con- 
tiguous tracts  of  land,  on  which  flie  plaitttiff  complains  of  an 
interference  witii  the  tract  he  chdmsr,  by  an  unautiioriced 
line  or  limit  between  him  and  the  defendants,  John  and 

66 
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^*7*"f J^  ^^^^  Httdwrn.    The  indMinent  of  tbe  coart  below  was 
3=ss==-  fiiTOfable  to  the  pretendoiis  of  the  latter,  from  which  the 

■lOKHAv  former  iqppealed* 
HoiMoa  KT  Ai,.  The  case  invdTes  questioiis  relatiiig  to  several  tracts  of 
land  ntoated  on  the  northeastern  side  of  Red  river,  near  to  a 
place  called  the  Regolets  da  bon  Dieu*  It  appears  bj  the 
evidence  and  titles  produced,  that  a  certain  and  well  ascer. 
tained  pcnnt  was  established,  finom  which  the  upper  line  or 
UmitB  of  the  tract  granted  to  one  Monet,  is  to  conunence; 
and  on  this  limit,  depends  the  coarse^  which  all  the  others 
embraced  by  this  suit,  must  take.  The  defendants,  however, 
rely  on  limits  agreed  on,  and  fixed  bj  the  consent  of  the 
owners  of  the  property  in  dispute,  who  held  previous  to  die 
present  claimants.  The  testimony  adduced  in  supp<nt  of  this 
agreement,  does  not,  in  our  opinion,  establish  the  fact  of  its 
existence* 

In  testing  the  correctness  of  the  judgement  of  the  IMstiict 
Court,  we  must,  therefore,  resort  to  the  facts  resulting  from 
the  whole  evidence  of  the  cause.  Of  these  facts,  the  most 
important,  indeed,  that  <m  which  the  decision  turns,  is  the 
fact  disclosed  by  the  grant  and  survey  of  the  tract  conceded 
to  Monet.  This  land  was  surveyed  in  1794,  according  to  a 
certificate  of  Don  Carlos  Trudeau,of  that  date.  The  survey 
was  of  ten  arpens  firont  on  each  side  of  Red  River,  with  pa- 
rallel limits  running  north  forty  degrees  east  on  one  side  of 
the  river,  and  south  forty  degrees  west  on  the  o&er  side, 
without  attending  to  the  variation  of  the  compass;  winch 
was  eight  degrees  to  the  east  of  north,  as  ascertained  for  the 
purpose  of  showing  the  north  forty  degrees  east  of  the  globe. 
This,  we  believe  to  be  a  correct  translation  of  this  part  of  the 
surveyor's  certificate,  which  was  made  in  the  Spanish  lan- 
guage, and  is  in  the  words  fidlowing:  ^Lm  linUtes  parakiba 
dirigredos  norte  quarenta  gradoa  esU:  Y al  sur  quarenia  gradas 
mute  de  uno  y  oira  lado  del  Sioy  sin  aUendero  a  la  variadon  de 
la  Bu9ola  variando  ethi  de  ocho  grades  al  JVbr<e*£f(e.  AquiUoa 
acho  grados  feur  in  corrigidoB  a  fin  de  senalar  el  norte  quarenla 
grades  este  del  globo*^^ 
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This  instrument  coald  not  admit  of  the  least  doubt  as  to  its  WsnBurDu. 
meaning,  and  consequently,  no  room  would  be  left  for  inter-  ' 

pretation  had  it  stopped  at  the  end  of  the  first  clause,  **«n      «*cuian 
attender  ala  vanudim  de  la  Bwoku*^    Although  the  subsequent  hudson  xt  al. 
clause  may  haye  a  tendency  to  create  some  obscurity  and    ^K*"  •^*"<>" 

^  of    boundaiyy 

raise  a  raint  doubt  as  to  the  course  which  the  lines  of  the  when  the  trae 
surrey  should  pursue,  yet  we  are  of  opinion  that  it  ought  not  ^'  ^^^g 
to  be  allowed  to  ccmtrol  the  clear  and  positiye  designation  of  on*\^*P*^^ 
them  as  giyen  by  the  first  clause.  According  to  this  they  are  coune  of  • 
to  run  north  forty  degrees  east,  as  shown  by  the  needle  with-  which  calls  to 
out  attention  to  its  variation.  !^  """""Jllt^I: 

ty        decrees 

It  may  be  true  that  this  interpretation  will  leave  the  latter  east,  without 
clause  without  any  important  effect  on  the  pretensions  of  the  the  vaiLuon 
parties  to  the  present  action,  or  in  relation  to  any  disputes  ^^^^  ^^^^ 
which  might  arise  respecting  the  land,  as  surveyed*  But  a  was  eight  de- 
designation  of  the  true  meridian  thus  made  at  the  time  of  the  east  of  north, 
survey,  would  perhaps  not  be  wholly  useless  as  ascertaining  forSepm^se 
the  lines  in  future  times,  although  run  on  the  magnetic  course  of  showing  the 

,*  t»  1  n     ''orth  forty  de- 

as  was  done  according  to  the  certificate  of  the  surveyor*  Be  mes  east  of 
this,  however,  as  it  may,  we  are  of  opinion  that  these  last  ex-  jiLi  on™Uie 
pressions  in  the  certificate  of  survey  cannot  by  any  just  inter-  |jl<>^*"  m'°^ 
pretation  destroy  the  position  and  express  direction  given  to  taken,  and 
the  lines  of  this  tract  of  land,  without  regard  to  the  variation  run  '<noithfor- 
of  the  compass.  Z'^HUT^ 

We  think  the  court  below  erred  in  its  construction  of  the  **>«    needle, ' 

.  without  atten- 

survey  of  land  granted  to  Monet;  and  as  all  the  limits  now  in  tlon  to  or  al- 
dispute  depend  on  the  upper  line  of  this  tract,  that  error  has  ISSon.*^^' 
caused  an  erroneous  judgement  in  them  all. 

It  is,  thereibre,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  avoided,  reversed,  and 
annulled;  -and  proceeding  here  to  give  such  judgement  as  in 
our  opinion  ought  to  have  been  given  in  the  court  below,  it 
is  further  ordered,  adjudged,  and  decreed,  that  the  line  A, 
B,  C,  marked  on  the  plat  ma3e  and  returned  by  K.  McCrum- 
men,  be  fixed  and  established  as  the  upper  limit  of  the  tract 
of  land  granted  to  Monet,  which  line  runs  north  forty  degrees 


J 
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W>;*i|**£|^-  east,  acconiiiig  to  the  magnetic  meridian.    And  it  is  fiuAer 

CMftfwr,  183Si. 


ordered,  that  all  the  contested  limits  of  die  other  tracts  of 

HVDtoH  CT  AL.  i^qj  referred  to  in  this  suit,  be  made,  fixed,  and  estabUshed, 

PLinrnTT     in  accordance  witii  tfie  course  of  the  upper  limit  of  tlie  Monet 

*^  ^*       tract,  and  in  reference  to  the  quantity  of  land  in  front  on  Hie 

rtTer,  to  which  each  of  tiie  parties  to  tfus  suit  mmj  be  ttitiiled. 

ItiB  fiirflier  ordered,  that  these  parties  be  put  or  maintained 

in  tlieir  sereral  rights  and  possessions  in  pursuance  of  ttus 

judgement*    The  defendants  and  appellees  to  pay  costs  in 

both  courts. 


HUDSON  ET  AL.  w.  PLUNKET  ET  AI. 

4PFBAL  FBOM  THE  COURT  OF  THE  SIXTH  DIBTRICTi  THE  JUDOB  OF  THE  DtmuCT 

FRsaioiiro. 

An  action  of  boundary  to  adjust  the  limits  betweon  two  or  more  pUntBtkNis, 
Is  not  a  suAcient  distoibanco  of  possession  or  titla  to  aotlioriie  tiie  jpat' 
chaser  to  maintain  an  injunction  to  stay  tlie  payment  of  the  price. 

Where  a  party  fails  to  show  sufficient  ground  to  maintain  an  injunction,  H  is 
to  be  taken  as  having  been  wrongfully  obtained,  and  subjects  die  pazty  ob^ 
talning  it  to  all  the  penalties  the  law  inflicts  on  persons  who  improperiy  stay 
the  proceedings  of  Justice  under  false  pretences. 

This  is  an  injunction  suit  to  restrain  the  d^endant  Plun- 
kett  from  proceeding  on  an  order  of  seizure  and  sale  obtained 
against  the  plaintiffs  for  part  of  the  price  of  the  tract  of  land 
on  which  they  reside,  and  which  the  j  purchased  from  Plunkett 
Soon  after  this  purchase,  Wm«  P.  Hickman  commenced  his 
action  of  boundary  against  them  which  they  apprehended 
would  greatly  change  the  situation  and  value  of  the  land,  and 
which  produced  such  a  disturbance  of  their  possession  as  au- 
thorized them  to  withhold  payment. 
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The  defendant  Plankett  plead  a  general  denial  and  prajed  Wb9tsiwDu. 
for  the  diaiolution  of  the  injunction  with  five  hundred  dollars  - 

damages,  Ac.  hubwht^et  al. 

The  plaintift  reply  that  thej  are  not  in  default,  and  the     PLunnTT 
defendant  is  entitled  to  no  damages,  because  they  are  ready 
to  pay  the  price  whenever  they  are  quieted  in  their  pos^ 
.session. 

The  district  judge  diisolved  the  injuncti<m  and  gave  judge, 
ment  for  one  Imndred  and  fifty  dollars  in  damages,  and  ten 
per  centum  interest  on  one  thousand  five  hundred  dollars,  and 
costs.    The  plaintiff  in  injunction  appealed. 

It  was  agreed  the  evidence  in  the  case  of  Hickman  vs.  J.  Sir 
/•  HiMboit,  should  be  used  in  this  case.     [See  trnte  520.] 

Btyccj  for  plaintiffs: 

1.  This  is  an  injunction  suit  to  restrain  the  defendant  from 
proceeding  on  an  order  of  seizure  and  sale  for  the  price  of  the 
land  they  reside  on,  until  they  are  quieted  in  their  title. 

3.  The  plaintifis  called  the  defendant  in  warranty,  being 
disturbed  in  their  title  and  possession  of  the  land.  This  they 
had  a  right  to  do,  so  that  the  District  Court  erred  in  dissolving 
their  injunction  to  restrain  the  defendant  from  collecting  the 
price*  Having  a  right  to  seek  redress  in  this  way,  they 
should  in  no  event  be  decreed  to  pay  d^ffliygft- 

Rigg^  for  defendants,  replied: 

1.  That  the  disturbance  complained  of  by  the  plaintiffs  in 
injunction,  was  simply  a  question  of  boundary.  The  title  to 
the  land  was  not  at  all  endangered,  and  no  part  of  the  land 
was  in  danger  of  being  lost. 

2.  The  injunction  sued  out  was  premature  and  wrongful; 
it  was,  therefore,  rightly  dissolved  with  damages. 

Mathbws,  J.,  delivered  the  opinion  of  the  court. 

In  this  case  an  injunction  was  granted  against  an  order  of 
seizure  and  sale  which  the  defendant  had  obtained  againstthe 
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Wsn-KiurDu.  plaiottflB,  and  in  virtue  of  which  a  tract  of  land  was  seized 

■  which  had  been  sold  bj  the  defendant  to  said  phuntiffi,  and 

FULTOH*!     ^Q  which  a  mortgage  was  retained  to  secure  the  payment  of 

V;  die  price^  the  sale  being  on  credit  and  notes  given  by  the  pur- 

'^^"*"^*'  chasers.    The  injunction  was  afterwards  dissolved  and  dam- 

bounduT    to  ages  assessed  against  the  pbdntiffi  and  their  surety ;  and  from 

mite  between  this  decree  of  dissolution  the  plaintifis  appealed. 

^ liMti^ni^  h      '^^  injunction  was  obtained  on  allegations  of  disturbance 

not  amficient  of  the  plaintiff's  possession  of  the  property  bought,  and  dan- 

diftnrbance  of*  r^  •<••  -. 

|K>sMMion  or  ger  of  eviction  of  a  part  thereof,  in  consequence  of  a  suit 
rise  ^e  por^  brought  against  them  by  one  Hickman.  The  record  of  that 
diMertomein-  ^qJ^  }g  made  evidence  in  the  present  case.    It  is  an  action  of 

fsin  an  ugone-  * 

tiontoiUythe  homage,  and  from  tiie  testimony  taken  in  that  case  it  does 
prwe.  Qot  appear  whether  the  adjustment  of  limits  as  claimed  by 

tv^aiU^^  the  plaintiffi,  will  in  any  manner  affect  the  land  as  sold  by 
shownifteient  Plunkett  to  the  present  plaintifis.  We  are  of  opinion  with 
maintain  onin-  the  court  below,  that  on  the  trial  of  the  cause  they  did  not 
to^t!jcen  as  ^^^  sufficient  ground  to  maintain  the  injuncdon  previously 
having    been  obtained,  and,  consequently,  it  had  been  illegally  obtained 

wrongfuUyoD-  »  ^  o     ^ 

tatned      and  and  subjected  them  to  all  the  penalties  imposed  by  law  on 

paity^^obtain  pc"OM  ^^^^o  improperly  stay  the-  proceedings  of  justice  by 
»«'t  U)  all  the  fijge  pretences. 

Cinaltieaofthe  ^ 

w     inSieted 

whoimp^^  It  is,  dierefori^  ordered,  adjudged,  and  decreed,  tiiat  the 
l7ftey£eW  judgement  of  the  District  Court  be  affirmed,  with  costs. 

eeedinnofjtts- 
tice  under  ralM 
pretences. 


HEIRS  OF  FULTON  m.  SOLUBEIXOS. 

APPSAL  FBOM  l*tal  COURT  OF  THE  SIXTH  DISTRICT,  THE  JUDGE  OF  TBK  eEfSJITH 

PRESIDIffO. 

A  surety  who  signs  with  his  principal  in  the  purchase  of  a  slave  at  the  probate 
sale  of  his  principal's  father-in<4aw's  estate,  cannot,  when  snedforthe  price, 
exonerate  liimself  by  the  plea  of  discussion  of  his  principal's  estate,  and  that 
the  purchase  was  made  at  the  request  of  the  principal's  wife,  and  for  her 
benefit. 
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The  plamtiffi  sue  the  defendant  as  security  of  the  late  R.  WwrmnxDu. 

OdcUr,  1898. 

H»  Mc Waters,  for  the  price  of  a  slave,  amoanting  to  one  - 

thousand  five  hundred  and  five  dollars  and  interest,  which      ^^^ ' 
the  latter  purchased  at  the  probate  sale  of  A*  Fulton's  estate.         ^' 
The  J  allege  that  the  price  of  the  slave  remains  unpaid;  that 
McWaters  is  dead,  his  estate  insolvent,  and  that  the  defen- 
dant  is  now  liahle  as  his  surety. 

The  defendant  avers  that  Eliza  McWaters,  one  of  the  plain- 
tiffi,  and  heir  of  Fulton,  was  the  wife  of  R*  H.  McWaters  at 
the  time  of  the  sale,  and  directed  her  husband  to  purchase 
this  slave  on  her  account,  as  a  portion  of  her  share  as  one  of 
the  heirs  of  Fulton's  estate,  &c.    He  further  states  that  the 
representatives  of  Fulton  deceased,  claimed  the  price  of  the    a  g^,^^   u 
slave,  and  were  put  on  the  tableau  of  R.  H.  McWaters's  estate  m^  wrai  his 
as  creditors  to  that  amount.    That  the  defendant,  having  an  ^rehwe  of  a 
interest  as  surety,  intervened,  had  the  claim  reduced  to  five  jjjobate^ialeof 
hundred  and  fourteen  dollars  and  thirty-one  cents,  with  inte- 1",  pnocipal's 

father-in^aw's 

rest,  dtc,  for  which  a  final  judgement  was  rendered  in  favor  esute,  cannot 
of  Fulton's  heirs  asainst  McWaters's  succession,  which  is  Jhe  pHcef  ex- 
unappealed  from,  ana  is  now  pleaded  as  res  judicata*  That  ^^.^^^^^  ^l"^' 
to  satisfy  this  claim,  the  pnsceeds  of  this  slave,  sold  as  part  of  of  disoiuaionof 
McWaters's  succession  was  to  be  first  applied,  and  for  any  estate^^^that 
remainder  they  were  placed  as  chirography  creditors  against  ^^  Side's 
his  estate.  He  pleads  discussion  of  the  eflfects  of  McWa-  the  re^Mt  of 
ters's  estate,  before  coming  on  him,  &c.  wife,  and  tor 

There  was  judgement  against  the  defendant  for  six  hundred  ^^^  ^»«At- 
and  thirty-seven  dollars  and  forty-three  cents  and  reserving 
the  rights  of  the  minor  heirs,  d&c,  of  Fiilton  to  resist  the 
judgement  of  the  Probate  Court,  rendered  on  the  intervention 
of  Sollibellos  against  McWaters's  succession.  The  defendant 
appealed. 

TTumfuuj  for  plaintiffs,  explained: 

I.  The  nature  of  the  claim  out  of  which  this  contest 
arises.  He  urged  the  right  of  the  plaintiffs  to  impute  the 
payment  made  by  McWaters,  in  the  five  thousand  dollars 
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BKIBf 
V$, 

WLLIBBLLOf. 


WwrauiDtt.  received  as  his  wife's  portian  of  Fnltoii's  estate  to  bcvUi  die 
^^'  purchases  he  made  at  the  sale  of  the  succesrion.    Hafiog 

^«»'  '     ^^^'^  ^^  ^  plaintiffi  ai^  entitled  to  a  large  balance  bmt 
his  security  in  the  purchase  of  the  land* 

2.  The  sareiy  has  no  right  to  plead  discnsoon  of  McWa- 
ters's  property  belbre  coining  on  faini.  He  is  boond  in  soMs, 
to  Fulton's  estate^  as  surety  of  McWatenk 

Bojfoey  for  defendant: 

L  This  case  turns  on  a  single  point.  When  BicWaian's 
estate  was  before  the  Probate  Court  the  dcfoidant  iqppeared 
before  the  homoliq^on  of  the  tableau,  and  had  IhiB  debt 
reduced  bj  the  imputation  of  part  of  the  amount  recerred 
from  Fulton's  estate  to  its  payment.  The  judgement  of  ho- 
mologation is  now  respidicaicu 

2.  The  defendant  has  flie  right  to  discuss  the  frapttty  and 
proceeds  of  McWalers's  eitate  before  be  can  be  requued  to 
paj  the  remainder  of  this  debt. 

3.  The  judgement  of  tiie  inferior  court  was  entmeom  and 
informal^  in  reserving  the  right  ol*  the  miner  heirs  of  Fidton 
to  appeal* 

MAKTiiCfJ.,  delivered  the  opinion  oftlie  court. 

The  defemdant,  sued  for  the  price  of  a  slave,  as  siffety  of 
McWaters,  ttie  purchaser  at  Ale  sate  ef  the  estate  of  tiie 
plaintiff's  ancestor,  admitted  his  signature  to  the  proces  vet- 
kU  of  die  sale,  and  with  this  exception  pleaded  the  general 
issue,  and  that  his  principal  was,  at  the  period  of  the  sale,  the 
husband  of  the  plaintiff  Eliza,  who  had  theretofore  instltated 
proceedings,  to  obtain  a  partition  of  Fulton's  estate,  and  the 
sale  was  made  with  a  view  to  this  partition,  and  Ae  requested 
her  husband  to  purchase  said  slave  on  her  account,  in  part 
discharge  of  her  part  of  the  estate,  which  was  accordinglj 
done,  tiiough  the  procea  verbcU  states  the  sale  as  made  to  the 
husband,  and  the  defendant,  knowing  aU  these  circumstaances, 


axiRs 

vs. 

■OLLIBBLLOfl. 
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rigned  ibe  ptoces  iterbalj  as  McWaten's  surety;  and  bis  wife  WkstxuiDw. 

mfprnred  the  sale,  and  assured  the  defendant  he  should  not - ' 

snfler  b  j  his  suretyship)  and  she  would  keep  him  harmless  on  fultok's 
that  account,  and  woidd  connder  die  sum  bid  as  a  payment 
made  to  her  on  account  of  the  share  in  the  estate;  and  after- 
wards, in  pursuance  thereto,  her  husband,  who  had  the  man- 
agement of  her  panqphemed  estate,  did,  with  her  consent, 
give  a  receipt  for  the  sum  the  slave  sold  for,  as  part  of  her 
claim*  That  her  said  husband  has  since  died,  and  she  claims 
from  his  estate  a  large  sum  of  money  for  property  o{  her's  dis- 
posed of  by  him,  and  moneys  received  on  her  account,  par- 
ticularly on  her  share  of  Fulton's  estate,  and  the  sum  for 
which  the  aforesaid  slave  was  sold  for^  and  it  has  been  allowed 
her  as  a  privileged  daim  against  her  husband^s  estate.  And 
she  has  either  been  paid  therefor,  or  there  is  sufficient  estate 
to  answer  her  demand. 

Further,  that,  in  1821,  Mc  Waters  made  a  payment  to  the 
plaintiffi  of  upwards  of  five  thousand  dollars,  a  part  of  which 
ought  to  be  imputed  to  the  debt  for  which  the  present  suit  is 
brought;  and  it  was  so  understood  at  the  time.  That  the 
plaintifb  have,  without  the  consent  of  the  defendant,  indulged 
Mc  Waters  with  a  delay,  whereby  he,  as  surety,  has  been  dis- 
charged.    Discussion  was  also  pleaded. 

In  an  amended  answer,  the  defendant  further  pleaded  that 
the  present  plaintifis  instituted  a  suit  against  the  estate  of 
McWaters,  in  the  Court  of  Probates,  for  the  price  of  the  slave, 
wherein  the  defendant  intervened,  and  by  the  final  judgement 
afterwards  rendered,  their  claim  against  McWaters  was 
reduced  to  five  hundred  and  fourteen  dollars  and  tbirty-one 
cents,  with  interest  at  ten  per  centum  from  June  25, 1819;  tbat 
the  price  the  slave  sold  for  at  McWaters's  estate's  sale,  should 
be  applied  thereto,  and  the  plaintiffi  should  be  considered  as 
simple  creditors  for  the  balance.  The  defendant  pleaded  this 
judgement  to  the  present  action,  as  res  judicata* 

The  District  Court  decided  that  the  plaintiffi  diould  recover 
from  die  defendant  six  hundred  and  thirty-seven  ddilars  and 
forty-three  cents,  with  interest  at  ten  per  centum  on  five 

67 


BABKRTS. 
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WxiTBMDif.  bandred  aad  fourteen  dollafs  and  thirtv-one  eents*  from  17fli 
'  Bfarch,  1831,  with  coats;  leaervii^  certwn  righti  to  aome  of 

i».  From  tins  judgement  the  plaintiff  appealed. 

It  appears  that  the  rights  of  the  plainti£b  against  flie  estate 
of  bis  principal,  have  been  settled  bj  a  judgement  in  wludi 
tiiey,  the  estate,  and  the  defendant  were  parties,  which  he  has 
pleaded  as  res  judicata^  Theievidence  clearly  shows  the  slave 
was  purchased  by  Mc  Waters,  and  was  sold  as  a  part  of  his 
estate.  The  circumstance  of  his  having  done  it  at  the  request 
of  his  wife,  even  if  it  was  clearly  proven,  cannot  be  of  any 
avail  to  the  defendant. 

There  is  no  proof  of  any  delay  or  indulgence  granted  by  the 
plaintiffitoMcWaters.  The  plea  of  discussion  is  unsppported. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  die 
judgement  of  the  District  Court  be  affirmed,  with  costs  in 
both  courts. 


BANK  OF  LOUISUNA  «#.  ROBEBTS. 

i.PPXAI.  FROM  THK  COURT  OP  THI  SIXTH  DISTRICT,  THK  JVDCE  OF  THX  DISTRICT 

FRBsn>ur«. 

The  bank,  as  the  holder  of  a  note  endorsed  in  blank,  having  the  legal  interest 
in  it,  may  soe  to  the  use  of  the  last  endorser  in  blank,  who  is  entitled  to  the 
equitable  interest,  and  recover  the  amount  from  the  payee,  or  any  of  the 
previous  endorsers. 

The  inferior  court  is  not  bound  to  order  inteirogatories  to  be  answered,  when 
it  appears  such  answers  cannot  aid  die  peity  requiring  them  in  his  defence. 

PRyment  to  the  holder  of  a  note,  may  protect  the  endorser  and  maker  from 
the  claim  of  the  former;  though  it  may  extinguish  his  right  against  them,  it 
does  not  extinguish  that  of  the  endoreer,  who  pays  against  the  pnTiofK 
endorser  and  maker. 
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This  ifl  an  action  on  a  promissory  note  by  the  bank,  to  the  ^?3T"'"lS2" 
use  of  P.  S.  Newton  &;  Co.,  to  recover  from  Joseph  Roberts,  ~ 

the  payee  and  endorser:  the  plain tiffi  are  the  endorsees  or  bakkoflouis- 
holders  of  the  nqte,  which  is  as  follows:  vt. 

BOBfiRTS. 

"Bayou  Sallt,  St.  Mary,  March  1,  1832. 
|1,421. 

On  the  first  day  of  March,  1832, 1  promise  to  pay  to  Joseph 
Robert  or  order,  at  the  counting  room  of  A.  Fiske  &  Co.,  in 
New-Orleans,  ^1,421,  for  value  received,  with  10  per  cent, 
interest  per  annum  thereafter,  if  not  punctually  paid. 

PETER  H.  ROBERTS.'' 

Endorsed:  "P.  W.  Robert,  Baynard  C.  Rober,  Joseph 
Robert,  P.  S.  Newton  &  Co." 

The  defendant  pleaded  the  general  issue^  admitted  his  sig- 
nature as  endorser,  but  avers  the  note  does  not  legally  belong 
to  the  plaintiffi;  that  it  is  void  on  account  of  usury;  the  charter 
of  the  bank  prohibiting  it  from  taking  interest  at  the  rate  of 
ten  per  centum  per  annum;  that  he  is  only  an  accommodation 
endorser  for  the  drawer,  P.  H.  Roberts,  and  asks  time  to  cite 
the  latter  in  warranty;  he  propounds  interrogatories,  and 
requires  the  bank  to  answer,  if  this  note  was  ever  discounted? 
Has  the  bank  any  interest  in  it  now?  Did  it  advance  any 
money  on  the  note?  And  was  suit  directed  to  be  brought  by 
the  bank? 

On  the  trial,  the  motion  to  have  P.  H.  Roberts,  the  drawer, 
cited  in  warrantry,  and  the  bank  to  answer  interrogatories, 
was  overruled,  and  the  opinion  of  the  court  excepted  to. 
Judgement  was  rendered  against  the  defendant,  for  the 
amount  of  the  note  and  interest.    He  appealed. 

The  evidence  showed  the  note  was  presented  and  payment 
demanded  at  the  counting  house  of  A.  Fiske  i&  Co.,  in  New- 
Orleans,  when  the  note  became  due,  and  was  duly  protested 
for  nonpayment,  and  notice  sent  to  all  the  parties  by  mail. 

Riggj  for  plaintiff: 

Called  the  attention  of  the  court  to  the  form  of  tibe  note; 
it  was  not  discounted  in  bank,  but  only  deposited,  there  for 


A 
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WstTBKff  Dn.  colkction.    The  bank  §ae8  to  tbe  Qfle  of  Newton  &  Co.,  who 
'  are  the  holders  and  ownen  of  the  note* 

BAHK  OF  LOOM- 

lAir  A  Boyce^  contra,  contended : 

1.  That  the  endorsers  of  an  accommodation  note,  as 
between  themselves,  shoald  be  considered  in  the  light  of  com-* 
mon  sureties,  and  had  a  right  to  call  the  maker  in  warranty* 

2.  The  bank  has  no  right  to  sue  on  a  note  bearing  ten  per 
centum  interest;  its  charter  forbids  its  taking  more  than  bank- 
ing interest,  which  is  eight  per  centum. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  defendant,  sued  as  endorser  of  a  promissory  note, 
admitted  he  endorsed  it,  and  with  this  exception,  pleaded  ihe 
general  issue;  and  that  the  note  on  its  face,  bears  interest  at 
the  rate  often  per  centum  after  maturity,  and  therefore  could 
not  be  discounted  by  the  bank;  that  the  plain  tiffin  rights  have 
been  extinguished  by  payment;  he  prayed  leave  to  bring 
his  anterior  endorsers  in  warranty,  and  propounded  inter- 
rogatories. 

The  court  refused  the  leave  to  order  the  interrogatories  to 
be  answered.  There  was  judgement  against  him,  and  he 
appealed. 

His  counsel  has  not  insisted  in  this  court,  on  the  right  to 
call  in  anterior  endorsers,  but  has  contended  the  District 
Court  erred  in  refusing  the  order.  The  plaintiffi  were  called 
on  first  to  say,  whether  they  had  discounted  the  note? 

It  appears  to  us,  this  was  perfectly  immaterial,  as  their 
right  was  the  same,  whether  they  obtained  the  property  of 
the  note  by  discount  or  otherwise. 
The  bank  as      ^^^  second  interrogatory  called  on  them  to  say  whether 
the  holder  of  a  ^^y  ^ad  any  interest  in  the  note  t 

note,  endorsed         ''  '' 

in  blank,  hav-  It  is  evident  that  as  holder  of  the  note  with  blank  endorse* 
interest  in  it!  ments,  they  had  the  legal  interest  which  is  sufficient  to  entitle 
uM^)f*aie*l^  *^™  *^  recover,  and  the  disclosure  of  an  equitable  interest 
endorser  in  in  the  party  for  whose  use  the  suit  was  brought,  could  not 
entitled  to  tl^  have  aided  the  defendant  in  supporting  any  of  his  pleas. 
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LaBtly,  (he  plaintifis  were  interrogated  and  required  to  diA-  Wbitbui  Dm. 
close  whether  they  made  any  advances  on  the  note.    If  yea,  -' 

under  what  circumstances,  and  whether  they  were  repaid.  »^*^^^'Ouis- 
The  district  judge,  in  our  opinion,  correctly  concluded  that  «•• 

R0BKRT8* 

the  answer  to  this  interrogatory  could  not  aid  the  defendant  equitable    in- 
in  the  support  of  any  part  of  his  defence*  Jf '*■*'  *°^  1^- 

The  charter  of  the  bank  restricts  it  to  the  rate  of  six  per  amoont  from 
centum  on  loans  or  discounts,  t.  6.  on  what  they  take  for  the  anyc^the^pre- 
use  of  their  money  from  the  persons  to  whom  they  advance  ^^"'  endoi^ 
it,  on  loan  or  discount.  It  does  not  appear  tp  us  that  as  to  The  inferior 
all  other  contracts  this  restriction  can  be  invoked  against  bound  to  order 

them.  InteiTogatoriea 

to  be  answer- 
Payment  to  the  holder  of  a  note  may  protect  the  endorser  ed.whenitap- 

and  maker  from  the  claim  of  the  former;  though  it  may  ex-  ewers  cannot 

tinguish  hi9  right  against  them,  it  does  not  extinguish  that  of  ^nuMng  thTm 

the  endorser  who  pays  the  holder  upon  his  own  endorsers  and  ^^"  defence. 

,  ^  ''  ^  Payment  to 

the  maker.  the  holder  of  a 

It  has  been,  lastly,  urged  that  corporations  have  no  power  ^^theYnSwi 
except  those  conferred  by  the  charter,  and  that  the  bank  is  ^^  ^^  maker 

*  1  /.  1  from  the  claim 

not  authorized  to  sue  to  the  use  of  another.  of  the  former; 

It  is  authorized  to  sue,  and  the  courts  cannot  arbitrarily  ez^^iahTu 

restrict  the  authority.  (gj^  .  J«3[^ 

not  eitingoish 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the  ^^  ^•^•^^* 
iudeement  of  the  District  Court  be  affirmed,  with  costs.         i»y>  '  against 

''      ^  the     previous 

endorser   and 
maker. 
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(kttkar.  183B.  CURATOR  OF  GRAFTON  m.  WELLS  ET  AL. 


CORATOR  or 

ORA.FTOH  APPEAL  PROM  THE  COURT  OP  THX  SIXTH  DISTRICT,  THE  JTDGE  OF  TKR  DISTRCT 

W. 
WXLL8   BT  AL.  PRKSIDIHO. 

A  tnct  of  kiid,  ptit  of  an  eitmte,  bounded  on  three  sides  hy  otlier  plantations 
and  a  bajov,  sold  at  probate  sale  as  the  last  residence  of  G,  and  as  contain- 
ing three  hundred  and  eighty  erpens,  for  three  thousand  dollars,  is  a  sale 
per  MenUmmf  and  althongh  It  is  ascertained  the  plantation  aetnally  con- 
tains bat  two  handled  and  eighty  aipens,  the  porchaaer  cannot  obtain  a 
diminntion  in  the  price  proportioned  to  the  diminution  of  the  quantity  sold, 
below  that  actually  found  within  the  limits. 

The  plaintiffi  sue  for  the  recovery  of  three,  thousand  doUan 
and  interest,  as  the  price  of  a  plantation  adjudicated  to  the 
defendant  T.  J.  Wells,  at  a  probate  sale  of  the  estate  of  T. 
&  E.  Grafton. 

The  defendants  admit  the  sale  and  adjudication  to  ohe  of 
them,  but  saj  the  plantation  was  described  in  the proees  vahal 
as  containing  three  hundred  and  eighty  arpens,  and  warranted 
to  contain  that  quantity,  and  for  which  they  purchased  it; 
that  it  in  fact  only  contains  two  hundred  and  eighty  arpens, 
which  is  all  that  has  been  delivered,  and  is  in  fact  all  it  con- 
tains; they  aver  that  they  are  entitled  to  diminution  in  price 
in  proportion  to  the  diminution  in  quantity. 

The  proees  verbal  of  sale  states  that  the  land  ^lies  on  the 
left  bank  of  bayou  Rapides,  in  descending,  and  adjoining 
lands  of  P.  Lamothe  on  one  side,  and  lands  of  Wells  on  ano- 
ther side,  &c.,  containing  the  quantity  of  three  hundred  and 
eighty  arpens,  and  was  offered  and  adjudged  to  T.  J.  WeQs, 
he  being  the  last  and  highest  bidder,  for  the  price  of  three 
thousand  dollars.^' 

There  was  judgement  for  the  whole  amount  claimed,  die 
defendants  appealed. 

The  only  question  relates  to  the  right  of  the  defendants  to 
a  diminution  in  price  proportioned  to  the  diminution  in  quan- 
tity less  than  they  actually  purchased. 


WBLL8  ST   AL. 
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f^iggi  for  the  plain  tiffi:  WssTiKirDu. 

^*  '^  Odeher,  1838. 

1.  Referred  the  court  to  a  decirion  at  its  last  term,  where   ^^^i^tor  of 
tpe  same  principle  was  decided  that  is  now  invoked  for  the         w. 
plaintiffi  in  this  case.     See  Johnston  vs.  Quarles,  3  Lou.  Rep, 

2.  The  parchasers  in  this  case  were  well  acquainted  with 
the  premises  before  they  bought  at  the  probate  sale  of  Graf- 
ton's estate.  They  knew  the  boundaries  of  the  tract  of  land 
which  comprised  this  plantation^  and  must  be  considered  as 
purchasing  with  reference  to  those  boundaries. 

^    Ditnbar  and  Botfce^  for  defendants: 

1.  We  contend  that  in  this  case  there  ought  to  be  a  dimi- 
nution in  price  equal  to  the  diminution  in  quantity.  To 
prevent  a  diminution  in  price,  something  more  definite  and 
certain  is  required  than  a  mere  designation  of  the  adjoining 
lands,  than  which  nothing  could  be  more  vagueand  uncertain, 
unless  the  lines  had  been  previously  established  by  actions  of 
boundary  or  actual  survey. 

2.  The  boundaries  as  well  as  the  adjoining  tenements 
must  have  been  described  in  the  act  of  sale,  to  prev,ent  a 
diminution  in  price.     Civil  Code^  art.  3471. 

3.  The  seller  is  presumed  to  know  the  quantity  and  situ- 
ation of  the  property  he  owned  better  than  the  purchaser,  so 
that  the  construction  of  the  sale  must  be  against  the  seller. 

4.  The  legal  definition  of  boundary  is  totally  diflferent  from 
that  presented  in  this  case.     Lou.  Code^  art.  823. 

5.  The  probate  judge  acted  in  error  in  selling  more  land 
than  the  title  papers  of  the  succession  called  for,  and  that  a 
court  of  equity  should  grant  relief. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

A  tract  of  land,  part  of  the  estate  of  one  Grafton,  was  sold 
as  containing  three  hundred  and  eighty  arpens,  situated  on 
the  left  bank  of  bayou  Rapides,  in  descending,  and  adjoining 
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WmnnnwDu.  lands  of  P.  Lamothe  on  one  side,  and  lands  of  Wells  on  (be 

'  other,  being  the  last  place  of  residence  of  the  deceased.     The 

ovRATom  or   quantity  actually  contained  within  these  Hmits  is  two  hundred 

v§,         and  eightj  arpens.    The  plantation  has  been  <^ned  % 


wKLu  ST  A&.  im^^j  years,  and  fences  on  each  side  marked  the  dividing 
part  of  an  M^  Hnes  between  itand  theadjoining  tenements.  The  poxchaser 
oD^thrM  sides  U^^  ^  ^  immediate  neighboihood,  and  it  is  proved  was 
wlou*"al^"«  well  acquainted  at  the  time  of  sale  with  the  tract  purchased, 
bayou,  loid  at  The  land  was  not  sold  at  so  much  per  arpent,  but  for  one 
Sl^'u^ttS:  entire  «im;  in  other  woHs, it  w»  a aale jkt  aveniimem. 
^*d**coiita£  '^^^  action  is  brought  to  recover  the  price  which  the  dc- 
ing  three  han-  fendants  agreed  to  pay  for  the  lands;  and  the  defence  is  that 
ty  arpent,  for  they  are  entitled  to  a  diminution  for  the  difference  between 
^H^^a  ^  quantity  actually  found  witiiin  tiie  limits,  and  that  eaume- 


•ale  piT  ^^trm^  rated  at  the  probate  sale. 

91MIII;  and  al- 

thoush  it  is  aa-  It  Is  difficult  to  distinguish  this  case  from  that  of  Jokntton 
pSanu^oii  ac^  ^^  Qiiorto^  3  Lou*  Rep.  93;  and  we  beUeve  that  case  was 
uiidiyconteins  correctiy  decided.  Fraud  is  not  proved  or  alleged.  Enw 
dred  and  ei^-  cannot  be  believed.  The  plantation  had  been  under  fence 
parcfc«s!^'cai^  for  years,  and  purchased  by  a  person  who  had  lived  in  iti 
d^inu^  in  ^^*<^^»  ^'^^  ^"^^  ^^^  acquainted  with  it. 

the  price  pro- 
portioned    to 

the  diminution      It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 


MM]^?awthM  j^gement  of  the  District  Court  be  affirmed,  with  costs. 


actually  found 
witliin  the  li- 
mits. 
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WbstkrnDu. 

FUKT  m.  W6LL8.  - 

wtaxr 

ArrEAL  FBOM  TBS  OOVKT  OF  THB  SIXTH  DISTRICT,  THB  JUDGE  OF  TH^  SETXMTB  WEI.t»- 

FWKSIDIiro. 

Where  a  suit  is  comiDeiieed  by  the  car&tor  of  a  Vftcent  estate,  on  bis  prtdt- 
cessor's  bond,  and  the  penalty  is  not  claimed,  the  action  win  be  considered 
as  one  td  compel  the  previous  administrator  to  accbunt  and  pay  over  such 
soBis,  as  he  may  be  responsible  for  In  relation  to  his  administration. 

ffo,  if  such  a  wit  be  binovg^  in  the  District  Couft,itwm  be  dismissed  for  want 
of  jurisdiction,  at  the  plaintiff's  costs. 

« 

The  Cotort  of  PVobates  basexfihisive  joHsdlotioB  to  compel  a  curator  or 
admiiriftintor  of  a  vacant  estate^  to  aceoont  and  pay  over  sach  sums  as  be 
may  be  found  responsible  for^ 

This  suit  is  brought  against  the  defendatit  on  his  security 
bond)  as  former  administrator  of  the  vacant  estate  of  James 
O'Daniel,  deceased,  of  which  the  plaintiff  is  now  the  curator, 
to  compel  the  former  to  account  to  him  in  damages,  for  the 
value  of  property  lost  to  the  estate  of  O^Daniel,  by  his  neg- 
ligence whilst  administering  it,  and  for  the  hire  of  a  negro 
woman  and  child,  which  he  kept  for  some  time  in  his  posses- 
sion, &c.  The  plaintiff  prays  that  he  be  condemned  in  his 
capacity  as  administrator,  &c.,  to  pay  two  thousand  dollars 
as  the  amount  of  damage  due,  and  caused  to  the  estate  of 
O' Paniel,  &c. 

The  defendant  excepted  to  the  jurisdiction  of  the  District 
Court  to  try  the  case,  alleging  that  the  Probate  Court  was 
the  proper  tribunal  to  sue  in,  Sac*  The  motion  was  over- 
ruled, and  answer  to  the  merits  put  in.  He  plead  a  general 
denial,  and  justified  his  conduct  as  administrator;  also,  the 
prescription  of  otie  yeair  to  the  pUdotiff's  action.  The  jury 
found  a  verdict  of  seven  hundred  and  seventy-two  dollars 
and  tdity-twd  ceil6  against  the  defendant,  and  allowing  him 
ersdtt  fer  fai^  fees ;  tiso,  seventy-two  dollars  hr  tUttt^  hire. 

68 
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Wjwiti*  to.      There  was  jadgement  confirming  the  verdict.    The  defen- 
s  dant  moved  for  a  new  trial,  which  was  overruled,  and  he 
appealed. 

FlifUj  for  plaintifi^  inproprie  personoj  contended: 

L  That  the  defendant  is  liable  for  the  account  of  sales  of 
the  estate  of  O^Daniel. 

3.  It  is  shown  he  had  collected  the  greater  part  of  fte 
amount  o(  the  estate,  and  has  never  settled  for  iU 

3.  He  is  responsible  for  the  amount  of  the  estate  for  which 
he  took  no  notes,  and  for  the  hire  of  slaves  that  came  into  his 
possession  as  administrator* 

4.  The  administrator,  when  his  office  expires,  is  Jundus 
officio^  and  he  is  personally  liable,  in  damages,  for  n^ligence 
and  other  misconduct  in  die  management  of  the  estate,  and 
ways  properly  suable  in  the  District  Court 

Boycey  for  the  defendant,  urged: 

1.  That  the  defendant  had  always  been  ready  io  render 
an  account  of  his  administration,  and  ought  not  to  have  been 
sued. 

2. /The  Probate  Court  alone,  is  the  proper  jurisdiction 
before  which  an  administrator  is  required  to  render  an 
account.     Code  of  P.  art.  924,  7  Mar*  JV.  5.  105. 

3.  The  plaintiff  charges  Wells  with  negligence,  in  n^% 
taking  security  and  collecting  the  debts  of  the  estate,  and  for 
hire  of  slaves;  he  is  not  responsible  for  these  things,  and  if  he 
were,  it  would  only  be  for  damages,  which  are  now  prescribed 
by  lapse  of  time.    Lou.  Ckxkj  2295, 3501.   6  Mar.  M  S.  665. 

4.  The  administrator  is  not  bound  for  fhe  hire  of  slaves  or 
interest  on  money  in  his  hands,  whilst  keeping  the  property 
of  the  estate. 

Mathews,  J.,  delivered  the  opinion  of  the  court 

Tins  suit  is  brought  by  the  curator  of  one  O'Daniers 
estate,  against  the  defendant,  who  had  obtained  the  adminis- 
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tration  of  it  from  die  jodee  of  the  Cotirt  of  Probates  at  Hbe  ^■"■"<:£k 
parish  of  IU|nde8,  where  he  wm  stjled  administrator  of  a  = 

vacant  estate,  which,  according  to  law,  is  to  be  administered       ^^^ 
bj  an  <^cer  denominated  a  curator,  the  evidence  foond  in      wbllb. 
the  record  does  not  show;  he,  however,  took  on  himself  the  jg^^J^encSd 
management  of  the  estate  submitted  to  his  charge,  and  the  by  the  curator 

,   ,       ,  of  a  vacant  es- 

present  action  was  commenced  bj  his  successor,  to  compel  tate,  on  his 
him  to  render  an  account  of  his  said  administration.  The  ^d)^i|^'the 
cause  was  tried  by  a  jury  in  the  court  below,  who  found  a  penalty  is  BK>t 
verdict  against  the  defendant,  and  judgement  being  thereon  action  will  be 

ji        J,    .  «    .  considered   as 

rendered,  he  appealed.  one  to  compel 

The  petition  sets  out  the  bond  given  by  the  administrator,  *^minSmo?* 
for  the  faithful  performance  of  his  duties;  but  the  penalty  to  account  and 
appearo  not  to  be  the  gist  of  the  action,  as  it  is  not  claimed,  sums  as  he  may 
1^  is,  in  truth,  a  suit  to  compel  the  defendant  to  account  and  j^^  ^'^j'ation 
pay  over  such  sums  of  money  as  he  may  be  responsible  for,  to  his  adminis- 
in  relation  to  the  estate  by  him  administered.  So  if  such  a 

A  plea  or  exception  was  made  in  limine  likif  to  the  juris-  ?^'\^^  ^.^^| 
diction  of  the  District  Court,  which  was  overruled,  and  the  Court,  it  will 

be     dismissed 

defendant  required  to  answer  on  the  merits.  We.ajre  of  forwantofju- 
opinion,  t^t  the  court  below  erred  in. its  dqci^ion  on  this |^^'^p|^;;tiirs 
excepticHi*  By  the  Code  of  PracHcey  article  997,  it  is  declared,  ^|^*  c  rt  f 
ttiat  the  judges  of  the  Court  of  Probates  diall  alone  have  Probates   has 

.  1  _as  1.      Ai.  •   X  J    X       J     •    •  X      exclusivejuris- 

power  to  compel  officers,  by  them  appou^ed,  to  administer  diction  to  com- 
successions,  to  account  and  pay  over  what  they  may  be  foon^  ^^  J  ^"SS' 
to  owe#    This  suit  was  commenced  under  liie  Code  of  Prac-  tor  of  a  vacant 

estate    to    ac' 

tice,  and  must  be  decided  according  to  its  provisions;  and  by  count  and  pay 
these,  the  judges  of  the  Court  of  Probates  have  exclusive  aJ*he"nMi'"be 
jurisdiction  in  cases  similar  to  the  present  found  respon- 

The  case  of  Ryan  vs.  Yoimgj  relied  on  by  the  plaintiff,  and 
reported  in  7  Jtfor.  JV.  S.  294,  has  no  relation  to  t)^e  present; 
that  case  was  decided  under  the  old  Civil  Code.  But  the 
decision  in  the  case  of  Baldwin  vs.  Rills^  (found  in  the  same 
volume,  at  page  105),  is  based  on  the  principles  which  have 
directed  our  opinion  in  the  instance  now  before  the  court. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  avoided,  reversed,  and 
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Wmw^  MftuUfid;  alid  U  k  ftvtiber  ordcied,  adjvdgttdf  aid  decned, 
'  that  Ibis  4«it  be  dUvteed  at  Iha  cott  of  tbia]ilaittfiff  in  botti 


CURTIS'SBKIRS  ^OQltS* 
TOUVO. 


HEIRS  OF  CURTIS  pg.  YOUNG. 

ArrXAL  FROM  THK  COURT  OF  THE  fIXTH  DMTRICT,  THE  JV1MIE  OF  THE  DimUCT 

PRESIDING. 

■ 

A  MMtf  who  h  aaedfoF  tkepriee  of  davds  purokaaed  mt  a  probate  sale  fay  Ike 
wife  ef  the  deceased  partner,  cannot  set  op  a  claim  In  compeusafiop  for  the 
Qsolhict  mterest  allowed  to  her  for  her  marital  portion  after  she  Is  dead. 

The  plaintift  sue  for  the  reeoverf  t^f'enethoiifaiid  and 
ninety-one  doUare  and  seventj-fiye  eents,  the  balance  dne  on 
the  price  of  two  slaves  purchased  att  the  probate  sale  of  Chas. 
Curtifi's  estate^  by  Mary  Drake,  with  John  6.  Young  bs  one 
of  her  sureties.  Both  her  and  tfie  other  fiurety  are  dead  and 
the  plalntiffi  seek  to  make  the  money  out  of  the  defendant, 
and  subject  fhe  slarea  so  purchased,  in  his  hands,  to  the  ven- 
dor's mortgage. 

Young  pleads  payment,  and  sets  up  a  balance  in  reconven- 
tion for  usurious  and  illegal  interest,  paid  to  the  plaintift 
ttirough  error. 

The  plaintift  had  judgement  for  one  tibonsand  and  eleven 
doHars  and  eighty-four  cents,  with  interest  and  costs,  and  that 
the  slaves  mortgaged  be  seized  and  sold  to*  satisfy  die  judge- 
ment.   The  defendant  appealed. 

i 

Bejfce^  for  fhe  plaintift: 

The  widow  Drake  (formerly  Mr9t  Cnr^ii^  wa0  pint  on  tfie 
tableau  of  her  former  husband's  estOite  as  a  creditor  )fbr  llie 
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Mi  amount  of  her  daim  mid  iodgeiMwt.    It  waa  but  a-ni»!  WasTBiurDis. 
frttct  ^nljt  and  aho  k  now  .dead^  ao  thad  anj  claim  she  erev  ' 

had  is  totallj  ejEtinguished  and  gone*  cuktis's  hbirs 

FiitUj  for  defendant,  contended : 


« «      > 


That  as  suit  was  institated  on  the  proees  vwhal  of  the 
sale  of  Cnrtifl's  estate  for  the  fNrice  of  slaves  pnrchltsed  by 
the  widows  thait  her  judgement  agalnstthe  estate  decreeing  to 
her  her  marital  portion, should  beinq^uted  to  the  pajrroefttef 
what  she  purchased* 

Thomas  J  on  same  side,  insisted: 

That  the  judgement  of  Mrs.  Curtis  (late  Mrs.  Drake) 
against  the  estate  of  Curtis,  was  not  in  usufruct,  but  for  money 
which  can  never  be  had  unless  it  is  allowed  in  compensation 
or  set  off* 

Mathbws,  Ja,  delivered  the  opinion  oJTtbe  court. 

This  suit  is  brought  ta  recover  from  the  defendant  a  balance 
which  the  plaintiffi  allege  he  owes  to  them  as  surety  for  the 
payment  of  the  price  of  certain  slaves  purchased  by  one  Mary 
Curtis,  iJias  Drake,  at  the  probate  sale  of  the  succession  of 
their  ancestor.  The  sum  of  money  claimed  by  the  petitioners 
is  one  thousand  and  ninety-one  dollars  and  seventy-five  cents. 
The  court  below,  on  an  examination  of  the  accounts  as  stated 
between  the  parties,  rendered  judgement  in  favor  of  the 
plaintifls  for  one  thousand  and  eleven  dollars  and  eighty-four 
cents,  from  which  the  defendant  appealed. 

The  correctness  of  this  judgement  depends  mainly  on  mat- 
ters of  fact,  and  with  regard  to  the  propriety  of  the  conclusion 
on  tbose  to  which  the  court  below  came,  we  are  unable  to   a  sure^who 
discover  any  evidence  in  the  recced  ti^impign  that  eonckifliona  pri^^of  tta^ 


The  defendant,  claimed  to  efiset  a  judgement  which  bad  porchMed  at  a 
been  obtained  in  the  Court  of  Probates  by  Mary  Curtift  (his  the  wifeof  tlie 
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WasTBurDo.  princiiHd  in  the  obligKtioii  fliied  m)  against  the  ectate  of  die 
^^'^^^  ^^^'  plaintiA,  for  her  marital  portion.  This  was  decreed  to  her 
moxauuov  in  usufruct  during  her  life*  She  is  now  dead,  and  was  not 
▲BIIAV0.  during  her  life  entitled  to  any  Aing  except  die  interest  on 
deceased  put-  die  sum  allowed  to  her  according  to  the  terms  of  the  jvdge- 
apV  daim  in  meat  hj  which  it  was  decreed  to  her.  The  evidence  of  die 
for'"'thT^i^  case  does  not  show  the  amount  of  arrearages  of  interest,  nor 
fract  uitemt  indeed  that  any  remain  unpaid.  The  claim  in  conqpensation 
for  her  muHei  if  too  uncertain  to  be  allowed.  It  seems  to  be  wboUy  nnfi- 
Hh^s^dUd.      outdated  and  is  not  expU^idjr  stated  in  the  answer. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  diat  the 
judgement  of  the  District  Court  be  affirmed,  with  costs. 


MILLAUDON  w.  ARNAUD. 

APPEAL  PROM  THE  COURT  OF  THS  SXVKlfTH  DISTRICT,  THX  JVD6K  OF  THE 

USTRICT  pBRtDnro. 

Where  the  plaintiff  furnishes  to  the  defendant  an  account  current  between 
them  up  to  a  certain  time,  and  striking  a  balance  to  be  thein  due,  which  the 
defendant  receives  without  objection,  he  cannot  afterwards,  when  med  for 
the  balance  due,  produce  the  account  to  show  overcharges,  errors  in  calcu- 
lating interest,  and  usurious  and  illegal  charges.  It  will  be  taken  as  evidence, 
of  a  settlement  and  acknowledged  balance  at  that  time. 

And  although  there  may  be  items  of  usurious  interest  charged  in  the  account, 
yet  when  it  is  shown  the  defendant's  money  was  applied  to  their  payment, 
it  is  in  the  nature  of  a  promise  to  pay  usurious  interest,  and  when  paid  can* 
not  be  recovered  back. 

Tke  taws  of  6pain  afllxiag  a  penalty  to  loans  for  a  higher  rate  of  interest  than 
aathoiiMd  by  law,  of  the  loss  of  all  the  interest  stipulated  for,  have  been 
repealed. 
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The  oommiwioiis  of  two  aiid  one-half  per  centmn  in  a  owroluuit^  accout  for  ^^IJIf  ^^' 
acceptances,  and  the  interest  charged  on  them,  are  misapported  by  any  law,  --— 

or  custom  having  the  fone  of  law,  and  must  be  rejected  when  the  account 


MlLLAUDOa 

is  sued  on.  amiaud 


This  soit  ifl  brought  on  an  account  current  between  the 
plaintiff  and  defendant  in  which  the  former  claims  a  balance 
of  eight  thousand  nine  hundred  and  eighty-one  dollars  and 
fortj-three  cents,  and  the  enforcement  of  a  mortgage  on  a 
plantation  and  twenty-nine  slaves  in  the  parish  of  Concordia, 
against  the  latter,  to  secure  payment* 

The  defendant  says  he  owes  four  thousand  four  hundred 
and  twenty-six  dollars  and  twenty-one  cents,  which  he  has 
always  been  ready  to  pay;  that  the  plaintiff  has  overcharged 
him  by  including  in  his  account  usurious  and  compound  in- 
terest, charging  two  and  one-half  per  centum  for  acceptances, 
and  ten  per  centum  on  the  amount  of  those  acceptances  from 
the  day  they  were  paid,  and  finally  charging  the  interest  on 
that  interest  in  subsequent  accounts,  Ac 

The  defendant  produced  the  account  of  Millaudon  which 
bad  been  rendered  and  no  objection  made  to  it,  to  be  read  in 
evidence  to  show  the  errors  in  calculating  and  charging  in- 
terest commissions,  &€• 

The  plaintiffhad  judgement,  for  the  sum  claimed,  and  the 
defendant  appealed. 

Barryy (or  plaintiff^  contended: 

L  That  an  account  current  bad  been  furnished  to  the  de- 
fendant, of  all  their  dealings  up  to  the  year  1838,  which  stated 
the  balance  then  due,  and  was  not  objected  to* 

2.  The  defendant  cannot  now  go  beyond  the  time  to  which 
the  account  was  rendered,  as  a  final  settlement  then  took 
place* 

3.  This  is  in  fact  an  action  of  mortgage  to  subject  mort- 
gaged property  to  the  payment  of  the  balance  of  an  account 
due  and  acknowledged. 
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y!^™"£5-      Am^  for  defendant,  audt 


MiLLAVDMi        1,  There  was  uBorioua  and  compound  iaterest  chai^ged  io 
AtwAoii.      the  account  of  the  plaintifi^  which  should  be  corrected. 

2.  The  defendant  does  not  deny  the  receipt  of  the  goods 
and  articks  charged  in  the  account,  but  there  are  diarges  of 
interest  upon  ittterest,  and  double  conuniHiofis,  ^diich  he  has 
aii^t  to  have  struck  out,  and  whidi  will  reduce  the acoooBt 
tokss^thfin  oae*balf« 

Boyce^  added  a  few  remarks  in  repl  j  for  die  plaintifl; 

PoBTUR,  J«,  deiiTered  the  opitti<te  of  th^  court. 

The  plaintif*«ues  die  defendant  to  vecotiter  the  balance  due 
an  accoimt,  and  he  has  pmyM  that  a  plantation  and  dotes 
which  were  mortgaged  to  iMWure  th^  payflhent  of  tiie  balaiice 
due  to  faiab,  may  l>e  «eiied  umI  sold  to  satisfy-  the  judgement. 

The  answer  of  the  disfefidant  ^hcLrges^diat  a  large  portion 
bf  the  balance  which  appears  against  him  oti  die  account 
curi^nt  of  the  plaintiff^  piioeeeds  frbni  UBurkms  Md  comipound 
ittterest  ^lacted  by  hltn  In  varlbUs  transacttons  irhid)  the 
parties  have  had  together. 

The  defendant,' on  the  trial,  iiitroddced  die  accoants  cur- 
rent which  the  plaintiff  had  furnished  to  him  from  the  year 
1822  up  to  1828.  We  have  not  found  it  necessary  to  exannne 
whether  they  establish  the  chdfge  6f  trsury,  because  it  appears 
that  in  the  year  last  mentioned,  the  principal  and  interest  of 
all  sums  due  to  the  plaintifiT  pretlous  diei^to,  were  paid  by  die 
defendant,  ^th  the  etcep^im  d£  thii^^^one  dolkrs  aod  ^ity- 
five  cents,  and  that  sum  was  novated  by  carrying  it  to  die 
debit  of  one  Lapeice. 

Where   the       ^  \ 

plaintiff    fnr-      The  counsel  lor  defendant  has  c6tit^llded,  fhe  MMductloii 

niflhes  to   the     /•  v  •  i 

defendant  an  of  this  account  current  on  his  part,  is  not  evidence  of  payv 
rent "  WcSn  °*^^5  bUt  we  fere  Unable  to  tiew  it  in  any  other  light  The 
them  up  to  a  plaintiff  considered  his  demand  as  setded,  and  the  document 

certain    time, 

and  striJung  a  would  bo  evidence  against  him  that  it  was  setd^.    If  die 
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defendant  did  not  regard  it  in  the  same  way,  it  was  bis  duty  ^"""55* 

•"  /   October,  1838. 

to  have  made  his  objections  to  the  plaintin  in  a  reasonable  — 

time;  and  the  act  of  receiving  the  account  current,  and  retain-    ^ik^^voon 
ing  it  for  so  long  a  period,  wittiout  observation  or  opposition,      aritauo. 
is  an  assent  to  the  application  which  the  plaintiff  made  of  the  ^l'^^^  ^^^^ 
funds  of  the  defendant.    If  indeed  the  account  current  showed  which  the  de- 
a  balance  then  due  to  the  plaintiff  equal  to  the  amount  of  in-  ceives  without 
tercst  debited,  the  assent  of  the  defendant  would  perhaps  only  ^;ioo^|^°;^^ 
exist  to  the  charire  of  usurious  interest,  and  this  assent  would  ^^*>    ^^f »  • 
be  no  stroi^er  than  a  promise  to  pay  illegal  interest,  and  balance    due, 
would  still  be  open  to  contestation.     But  here  the  account  ^ount     ^o 
showed  that  the  money  in  the  plaintiff's  hands  beloofidng  to  '^^^      ^^^^ 

o     o        charges,  enon 

the  defendant,  had  been  applied  to  the  discharge  of  the  in-  in  calculetine 
terest,  and  the  acquiescence  of  the  latter  is  not  limited  to  the  {j^^S^and^l- 
propriety  of  the  plaintiff's  debiting  him  with  usurious  interest,  }^L  ^"^^' 
it  extends  also  to  the  payment  of  it.  See  the  case  o(  FUmer  as  evidence  of 
et  cd.  vs.  Jones  et  cU.  6  Mar*  JV«  S.  14^-4*  and    acknow- 

It  was  decided  by  this  court  in  the  case  of  PernUat  vs.  Peuch,  JS^^Sie'!"' 
that  money  paid  on  an  usurious  contract,  could  not  be  recov-  And  although 

there  may  be 

ered  back.    2  Lotu  Rep.  429.  items  of  usnri- 

By  a  contract  entered  into  between  the  parties  in  April,  charged°in  the 

1829,  it  was  agreed  the  plaintiff  should  make  advances  of  ^^^""^'    v^} 

goods  and  money  to  the  defendant,  for  which  the  latter  was  shown  the  de- 

.  .  ,  fendant's   mo- 

to  pay  interest  at  ten  per  centum,  and  to  secure  the  payment  ney  was  ap- 
as  well  for  these  advances  as  for  any  endorsements  the  plain-  ^y^J^*  ^^ 
tiff  might  make  for  him,  he  mortgaged  his  plantation  and  >n  the  nature 
slaves.  In  the  account  current  furnished  by  the  plaintiff  of  pay  usurious 
the  transactions  between  the  parties  since  that  time,  the  de-  wh^^Midcai^ 
fendant  is  debited  with  two  and  one-half  per  centum  commis-  ^^^  ^  recov- 

ered  back* 

sion  on  acceptances  which  the  plaintiff  came  under  for  him.  The  laws  of 
It  is  contended  this  charge  is  usurious.  In  this  case  the  a ''penalty"  to 
inquiry  is  unnecessary.  The  laws  of  Spain  which  affixed  as  }j|*?J  ^^J'  ^ 
a  penalty  for  lending  money  at  a  rate  higher  than  that  per-  interest  than 
mitted  by  law,  the  loss  of  the  whole  of  the  interest  stipulated  law,  of  the  low 
for,  have  been  repealed,  and  the  decisions  of  this  court  under  elt^^st^puUted 
these  laws  can  have  no  application  to  a  case  arising  under  ^°'^»  ^^^^  ^«» 
the  provisions  of  our  code.    If,  therefore,  we  came  to  a  con- 

69 
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WctTxmffDB.  cluiion  the  diarse  in  Ae  account  current  of  two  and  one- 

L \  half  per  centum  lor  acceptance  was  u8urioa%  we  could  onlj 

■iLi^uDoa    reject  that  item*    The  agreement  to  pay  ten  per  centum  in- 

AmvAw.      terest  would  be  unaffected  by  it.    But  on  another  condde- 

ration  we  think  the  charges  for  acceptance  should  be  rejected. 

The  claim  must  depend  for  its  support  on  some  one  ef  the 

following  grounds:  positive  law,  custom,  contract  between 

the  parties,  or  the  Talue  of  the  sendee,  from  which  the  law 

will  imply  a  promise.    Now  no  law  has  been  shown  which 

The  oommit-  gives  two  and  a  half  per  centum  to  tiie  accepts  of  a  bill  of 

one-half    |Mr  exchange;  no  custom  having  the  force  of  law,  or  Indeed  any 

^*y "  f*  *  custom,  is  established  by  the  evidence.  The  contract  between 

cowrt  for  M)-  die  parties,  instead  of  supporting  the  demand,  rather  seems 

CS0ptftDO6t  Slid  A  «  C7 

the  iDtomt  opposed  to  it;  for  the  agreement  was  to  pay  ten  per  cmtom 
themiLe  m!-  ^^^terest  for  all  advances,  and  the  acceptance,  perhaps,  ought 
■upportod   by  to  be  considered  as  one  of  the  means  throueh  whkh  fiieae 

•ny    IsWy    or 

omtoni  haviB|  advances  were  paid.     Finally,  no  proof  has  been  adduced, 

law^ud  noflt  ^^  ^^  Value  of  an  acceptance  to  the  person  for  whose 
!i^eo  "i^i^^  accommodation  it  is  made,  is  two  and  a  half  per  centum;  the 
eooBt  b  MMd  charge  for  these  commissions,  therefore,  c^pears  to  us  wholly 

untenable. 
The  commiBsions  for  acceptance,  and  the  interest  charged 

cm  them,  must,  therefore,  be  deducted,  and  the  ^aintiff  have 

judgement  for  the  balance. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  ttiat  ttie 
judgement  of  the  District  Court  be  annulled,  avoided,  and 
reversed;  and  it  is  further  decreed  and  adjudged,  that  die 
plaintiff  do  recover  of  the  defendant,  the  sum  of  eight  thou* 
sand  seven  hundred  and  eighty-«ix  dollars  and  eleven  cents, 
with  interest  at  ten  per  centum  per  annum,  on  the  sum  of 
seven  thousand  four  hundred  and  thirty-seven  dollars  and 
thirty-seven  cents,  from  the  first  day  of  October,  1831^  until 
paid^  with  costs  of  the  court  below;  those  of  appeal  to  be 
borne  by  the  appellee  $  and  it  is  further  decreed,  that  an 
order  of  seizure  and  sale  issue  against  the  mortgaged  pnh 
perty  mentioned  in  the  petition,  and  act  of  mortgage  »M»nf^»f^ 
thereto,  and  that  it  be  sold  to  satisfy  the  judgement 


OF  THE  STATE  OF  LOUISIANA. 

WIDOW  AHD  HEIES  OF  HENRY  w.  WBLSH. 

ATFJUL  FBOM  TSK  OOUAT  OF  THC  SIXTH  DISTRICT,  T«X  JUIMI  OP  THX 

OISTAIGT    rRMIPfllO. 

The  act  of  a^udicaUon,  or  deciaioQ  of  the  regiiter  and  receiver,  acting  as 
land  Gommissionen,  in  favor  of  a  claimant  of  a  pre-emption  right  to  a  tract 
of  land,  passes  to  such  claimant  all  the  right  and  title  of  the  United  States 
to  the  land  claimed. 

In  a  contest  between  two  claimants  under  different  laws  for  a  pre-emption 
right,  the  decision  of  the  register  and  receiver,  acting  as  land  commission* 
ers,  is  final  between  the  parties,  and  the  Supreme  Court  has  no  right  to 
revise  or  annul  it. 

This  is  a  petitoiy  action,  to  recover  a  tract  of  one  hundred 
and  twenty-four  and  a  half  acres  of  land  in  the  possession, 
and  claimed  by  the  defendant*  The  plaintiffs  set  up  title  to 
the  premises  in  virtue  of  a  settlement  right  under  the  law  of 
April  12, 1814,  as  evidenced  by  the  register's  certificate,  dated 
October  13, 1830. 

The  defendant  avers,  that  neither  the  plaintiffs  nor  their 
ancestor,  ever  cultivated,  occupied,  or  improved  the  land, 
either  before  or  since  the  act  of  1814;  but  that  he  (the  defen- 
dant) was  in  the  actual  occupation  and  cultivation,  when  the 
act  of  1830  passed,  giving  preference  rights  to  actual  settlers; 
and  that  he  gave  notice,  was  proving  up  his  claim  under  this 
law,  intending  to  make  payment  according  to  its  terms,  when 
the  plaintiffs,  with  a  view  to  defraud  him,  entered  the  same 
land  with  the  register,  under  pretence  of  having  acquired 
a  settlement  right  under  the  law  of  1814,  and  procured  tfie 
certificate.  He  prays  that  the  title  thus  fraudulendy  acquired^ 
may  accrue  to  his  benefit,  on  his  paying  to  the  plaintiffi  the 
goveniment  price  of  the  land.  He  idleges  that  he  has  made 
valuable  improvements  on  fliis  land,  worth  one  dtousand  d<^ 
lars,  which  he  prays  the  plaintiffs  may  be  adjudged  to  aillow 
and  pay  him;  and  be  Airtbef  states^  that  if  the  plaintiA  ever 
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HKNIIT 
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WtsTBRir  Dm.  had  any  right  of  pre-emption  under  the  act  of  1814,  it  has 
-!■  been  forfeited  by  their  neglect  to  conform  to  the  reqaisitions 
of  the  act,  because  several  public  sales  in  the  same  district, 
have  intervened  between  (he  date  of  the  law  and  the  notice 
of  their  claim  at  the  land  office  in  Opelousas* 

The  register  testified,  that  Welsh  filed  his  notice  to  enter 
fhe  land  in  contest,  the  12th  of  July,  1830;  that  a  commis- 
sion issued  from  his  office  in  February,  1830,  to  take  testimony 
to  prove  up  plain tifis'  claim  under  the  act  of  1814;  the  testi- 
mony was  taken  and  filed  the  30th  April,  1830,  and  the  claim 
adjudicated  to  them  the  9th  July,  1830. 

On  the  trial,  the  evidence  did  not  support  the  plaintiffi' 
claims  to  a  settlement  right  under  either  of  the  laws  of  Con- 
gress, but  showed  the  defendant  had  settled,  cultivated,  and 
improved  the  land,  before  and  at  the  time  of  the  passage  of 
the  act  of  1830.  The  defendant  had  judgement,  quietuig 
him  in  the  possession  of  the  land*    The  plaintiffi  appealed. 


TTwmaSy  for  plaintifis,  contended: 

That  the  register  and  receiver  were  the  proper  tribunal  to 
adjudicate  on  inchoate  titles;  and  in  this  case,  their  decision 
between  the  parties  is  final,  unless  it  be  referred  to  the  com- 
missioner of  the  general  lai)d  office* 

Dunbar  and  Rigg^  for  defendant,  argued: 


1.  That  the  plaintifis  had  lost  their  settlement  right 
under  the  act  of  congress  of  1814,  as  there  had  been  public 
sales  of  land  in  the  district  wherein  the  premises  in  contest 
were  situated,  and  since  their  right  accrued.  See  IngenolTt 
Digest^  p.  477. 

2.  By  the  pre-emption  law  of  1830,  the  defendant  had  a 
right  to  enter  the  land,  being  a  settler  or  occupant  under 
tiie  provisions  of  that  law.  That  the  certificate  of  title  from 
the  land  comnaisaioners  ought  to  inure  to  the  benefit  of  die 
defendant.    9  Cranch  165.    5  Mar.  JVC  S.  346. 
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3.  The  adjudication  of  the  register  and  receiver,  if  made  WesTCRirDis. 
contrary  to  law,  coald  not  take  away  or  divest  the  rights  ^ 

acquired  by  the  defendant  ^"^^  ^"«* 

^  •'  BBIB8  OF 

HXHRT 

Marun ,  J.,  delivered  the  opinion  of  the  court.  wbloh. 

The  plaintifis  sue  for  a  tract  of  land  in  the  possession  of 
the  defendant,  to  which  they  allege  they  are  entitled  under 
the  adjudication  of  the  register  and  receiver  of  the  land  office, 
on  their  claim  to  aright  of  pre-emption  under  the  actof  con- 
gress, of  April  13,  1814. 

The  defendant  resists  the  claim  on  an  allegation,  that 
neither  the  plaintifis  nor  their  ancestor,  ever  cultivated  the 
premises,  and  so  neither  they  or  he  are  entitled  to  any  claim 
to  a  right  of  pre-emption  under  the  aforesaid  act  of  congress. 

Further,  that  he,  the  defendant,  occupied  and  cultivated 
the  premises  during  the  years  1838-9,  and  part  of  1830, 
and  so  he  acquired  a  right  of  pre-emption  under  the  act  of 
congress  of  May,  1830;  that  he  made  application  to  be 
allowed  to  enter  and  exercise  his  right  of  pre-emption  to  the 
premises,  but  was  not  permitted  to  do  so  by  the  register  of 
the  land  office,  the  plaintiffi  having,  in  fraud  of  his  rights, 
began  proceedings  to  obtain  the  adjudication  of  the  premises, 
and  having  finally  succeeded  in  procuring  it. 

There  was  a  verdict  and  judgement  for  the  defendant,  and 
the  plaintiffs  appealed,  after  an  unsuccessfiil  attempt  to  obtain 
a  new  trial. 

It  appears  the  plaintiffi  did  not  succeed  in  making  proof  at 
tiie  trial  of  any  cultivation  of  the  premises  by  their  ancestor 
or  themselves,  though  they  did  show  he  deadened  trees,  cut 
down  underwood,  and  had  some  grubbing  done  on  the  land. 
Although,  from  the  documents  in  the  land  c^ce,  it  appears 
'  the  register  and  receiver  had  evidence  of  cultivation. 

The  defendant  showed  occupancy  and  cultivation  so  as  to 
establish  his  right  of  pre-emption  under  the  last  act  of  Con- 
gress, if  no  other  individual  had  a  better  claim. 
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Wsmui  Dm.      It  is  clear  the  right  of  the  United  States  by  die  adjudication 
'  of  flie<rfken  of  the  land  office,  passed  to  tiie  fdaintifi.  Thej 


WIDOW  AMD    get  up  their  claim  to  the  rieht  of  pre-emption  befiure,  aad  had 

HUM  Of  *  o  r  r  » 

Hwmf       proceeded  in  their  attempt  to  establish  it  some  months  before 
WBLCH.      the  passage  of  the  act  of  Congress  under  which  the  defendant 

The  act  of  ad-  afterwards  set  up  a  claim.     It  is  tnie  the  adjudication  and 
judication    or 

decision  of  the  payment  of  the  price  of  the  land  was  posterior  to  the  last  act 
^f^'^^  of  Congress.  All  this  precludes  the  belief  of  any  fraud  in  the 
"w"^  ^^  plaintiflPs  attempt  to  resist  any  right  of  tiie  defendant, 
favor  of  a  dai-  The  last  act  of  Congress  may  have  given  to  the  defendant 
ei^on  ^r^  ^^  ^8^^  ^^  pre-emption;  but  this  right  gives  him  no  title  in 
T  d  ^Mi  to  ^  ^^^  Ao^  ^  ^^^  1^^^9  ^^^  b^  exhibits  the  necessary  proof 
such  claimant  and  procures  the  adjudication  of  the  register  and  receiver. 

11      4k  III  *  •'  ^ 

and  tiUe  ofSie  The  decision  of  these  officers  has  been  adverse  to  his  pieten- 
t^^^'^he  ^laod  ^<>>^  ^^  know  not  any  right  in  us  to  revise  or  annul  it,  or 
claimed .         substitute  our  own  thereto.    It  is  not  for  us  to  say  whether  be 

In  a  contest 

between  two  may  be  relieved  by  any  proceedings  in  the  nature  of  a  oooeetf, 
der'^^fferant  ^  prevent  the  plaintifis  from  finally  obtaining  a  patent  for 
laws  for  a  pre-  ^^  \and*    If  we  could  examine  the  decision  of  the  c^iceis  of 

emption  right, 

the  decision  of  the  land  office,  we  ought  to  have  before  us  the  evidence  which 

and  ttJSm,  ^  defendant  produced  to  them.    It  is^  not  pretended  ttks 

^^MjJ^<>  record  contains  a  tittle  of  it    Indeed,  tiie  decision  itself  ia 

en,  u  Anal  be-  kept  off*    Are  we  to  say  the  officers  erred  in  net  yielding  to 

ties^andtheSu-  proofs  promised  after  their  dedmn?    The  plaintiffi  show  a 

C'^o  ri^?to  ^^^  to  ^  premises  and  the  defendant  dbes  not  eihibit  any, 

revise  or  annul  but  seeks  to  avail  himself  of  tiiat  of  the  plaintiffi  as  obtained 

in  fraud*    We  have  already  said  no  fraud  appeara;  them  is 

no  privity,  no  contract  between  the  parties,  before  us.    lliis 

case  is  not  like  that  of  a  person  who  having  sold  his  ri^t  of 

pre-emption,  attempts  afterwards  to  avail  himself  of  it  to  die 

iiyury  of  his  vendee.    As  all  his  subsequ^it  proeeedinga  can 

be  considered  as  fair  and  honest  on  the  supposition  that  he 

acted  for  the  benefit  of  his  vendee,  the  latter  may  all^^  it^  * 

and  the  vendor  will  not  be  believed  if  he  attempt  to  gainsay 

it,  for  he  cannot  do  so  witiiout  alleging  his  own  turpitude. 
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It  is,  thet^ibre,  ordered,  M^ndged,  and  decreed,  diat  het  ^^JJ^^ 
judgement  of  the  District  Court  l»e  annulled,  ayoided,  and  re>       - 
versed,  and  tbat  the  plaintifls  recover  tiie  premises  firom  the        bow 
defendant,  with  the  costs  of  suit  in  both  courts*  mchakosok 

BT  AL. 


ROW  v$.  RICHARDSON  ET  AL. 

APPXAL  FROM  TRB  COURT  OF  THB  SRyENTH  DISTRICT,  THE  JUDGE  OF  THE 

DISTRICT  PRESIDUfO. 

In  a  suit  against  three  Joint  and  several  obligors  of  apromissoiy  note,1)irt  tHio 
sever  in  their  trials,  after  one  of  them  has  a  verdict  in  liiB  favor  he  is  a  com- 
petent witness  to  testify  on  behalf  of  his  co-defendants. 

Where  two  joint  and  eeveral  obHgors  to  a  note  liave  been  indoeed  to  aign  ft 
on  the  promise  tlmt  athird  person  was  to  sign  wiA  then,  their  obttgatioB  is 
conditional,  and  on  tibat  perion  refiiaiBg  to  sign,  they  will  be  discharged. 

This  suit  is  instituted  on  a  joint  and  several  note  for  three 
hundred  dollars,  signed  by  Wm.  Richardson,  John  McCop- 
mick,  and  Levi  Guice,  and  payable  to  the  plaintiff  in  good 
merchantable  cotton,  in  January,  1832. 

Guice  severed  in  his  answer,  admitted  his  oignatare,  and 
alleged  that  he  signed  the  note  on  the  condition  that  one  Liles 
was  also  to  sign,  but  who  declined;  therefore,  he  avers  that 
there  was  a  want  of  consideration  and  fraud  in  the  exeeutioii 
of  the  note,  and  prays  for  a  separate  trial  by  a  jury.  No 
objection  was  taken  to  tiiiB  coufse;  he  had  a  yer^t  in  his 
favor.  Afterwards,  the  plaintiff,  in  an  amended  petition, 
alleged  that  Richardson  and  McCormick  assumed  lo  pay  the 
amount  of  the  note  in  money^  and  that  MoConsick  acknow- 
ledged himself  bound  for  the  whole  debt,  but  wished  (he 
others  joined  with  him,  tfiat  all  might  be  sued  together. 


55Si  CASES  IN  THE  SUPREME  COURT 

yj^wraavDM.      The  remaining  parties  went  to  trial  on  the  amended  peti- 
~.  tioii  and  the  answer  of  Guice.    Tbere  was  a  verdict  for  Mc- 
■^^         Cormick,  and  against  Richardson,  for  three  hundred  dollars, 
MCHARDiov    which  was  confirmed  by  the  judgement  of  the  court. 

On  the  trial,  the  defendants  offered  Lien  Guice,  after  ver- 
dict in  his  favor,  as  a  witness  to  show  that  no  consideration 
was  given  for  the  note  sued  on.  A  bill  of  exception  was 
taken  to  the  opinion  of  the  court  admitting  the  witness. 

The  evidence  shows  that  the  note  was  executed  in  conse- 
quence  of  a  horse  race  made  between  Row  and  Richardson, 
which  was  run  and  won  bj  the  former.  It  was  shown  that 
when  McCormick  signed  the  note,  one  John  Lisles  was  to 
have  signed  with  the  others,  but  that  after  they  affixed  their 
names.  Row  remarked  he  had  enough,  and  Lbles  declined 
signing.  McCormick  was  very  angry  at  Lisles^s  not  signing, 
but  did  not  withdraw  his  name,  which  he  might  have  done. 
It  is  in  proof  that  when  the  note  was  presented  to  McCor- 
mick for  payment,  he  acknowledged  he  was  bound  for  the 
whole  amount  of  it,  as  Richardson  had  failed  to  deliver  the 
cotton;  and  said  he  was  willing  to  pay  his  proportion  of  it 
provided  the  others  would  pay  theirs.  He  proposed  to  leave 
notes  in  the  hands  of  a  friend  to  settle  his  part,  &c. 

The  plaintiff  moved  for  a  new  trial,  because  the  verdict 
was  contrary  to  the  evidence.  The  motion  was  overruled, 
and  the  plaintiff  appealed. 

Barry^  for  plaintiff,  submitted  this  case  on  points. 

Dunbar  and  Wilson^  for  defendants,  submitted  the  case 
without  argument. 

Mathbws,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  on  an  instrument  of  writing  wherein 
the  defendants  promised  jointly  and  severally  to  pay  to  the 
plaintiff  three  hundred  dollars,  payable  in  good,  merclmn  table 
cotton,  to  be  delivered  at  Monroe  at  the  market  price. 
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This  instrument  was  signed  by  Win.  Richardson,  Levi  Wcbtesii  Du. 

October    1832 

Guice,  and  John  McConnick,  who  severed  in  their  answers,  ' 

and  Guice  claimed  and  obtained  a  separate  trial.  The  jury  ^^ 
to  whom  his  case  was  submitted,  found  a  verdict  in  his  favor,  RicHA&oflov 
and  judgement  was  rendered  in  pusiiance  of  said  verdict.  ^^^  ^.^  ^ 
The  case,  as  between  the  plaintiff  and  Richardson  and  gainst  three  ob- 
McCormick,  was  submitted  to  another  jury  who  found  a  imLoiy^^note 
verdict  against  the  former,  and  in  favor  of  the  latter,  and  ^"^^^  ^^^^ 
judgements  were  rendered  according  to  the  verdict.    From  ver  in  their  tri- 

_      ,     '  als,    after  one 

the  judgements  thus  rendered  the  plaintiff  appealed.  of  them  has  a 

The  defence  set  up  by  Guice  and  McCormick  rests  on  fovor*^he"i8  a 


allegations  in  their  answers  which,  if  true,  show  that  although  competentwit- 

°  °     ness  to  testifv 

they  signed  the  note  in  question,  they  only  consented  to  as-  on  behalf  of  his 
sume  tiie  situation  of  sureties  in  relation  to  Richardson,  and  °  ^  ^"  ^^' 
that  they  agreed  to  take  on  themselves  this  obligation  only 
on  condition  that  one  Liles  should  sign  the  note  with  them, 
which  be  refused  to  do;  alt  of  which  circumstances  being 
known  to  the  plaintiff.  The  Instrument,  executed  as  above 
stated,  was  staked  by  Richardson  on  a  horse  race  with  the 
plaintiff,  and  won  by  the  latter.  After  Guice  was  discharged 
by  the  verdict  and  judgement  pronounced  in  his  separate 
trial,  he  was  offered  as  a  witness  for  McCormick^  and  was 
admitted  to  testify,  to  which  a  bill  of  exceptions  was  taken* 
We  are  of  opinion  that  after  acquittal  the  witness  was  com- 
petent, and  that  the  circumstances  in  which  he  appeared 
could  only  affect  his  credibility. 

The  testimony  adduced  on  the  part  of  the  defendants,  who  Where  two 
succeeded  in  the  court  below,  seems  to  have  convinced  two  rarobUgon^to 
juries  of  the  truth  of  the  facts  alleged  in  avoidance  of  their  been^*?nduced 
apparent  promise  and  obligation,  and  we  are  unable  to  find  ^^  sign  it  on 

,1  111  !.«.  ,  ^«      promise 

any  thing  in  the  record,  to  lead  us  to  a  different  conclusion  that  a  third 
on  the  facts  of  the  case;  if  they  be  true,  the  obligation  of  these  Sgnwith^them 
defendants,  resulting  from  their  promise,  was  conditional,  t.  e.  thcirobl^tion 
to  take  effect  only  after  the  signature  of  Liles  to  be  affixed  to  and  on    that 

^,  ,         , .  ,  J  person    refus- 

the  note,  which  never  was  done.  {Jig   to    sign, 

they   will    l)e 

It  is,  therefore,  ordered,  adjudged,  and  decveed,  that  the  <^is<^bv6c<^- 
judgement  of  the  District  Court  be  affirmed,  with  costs. 

70 
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WkstcmiDm. 

CABUB 
COB  BT  AL. 


CABLE  w.  COE  ET  AL. 


▲rPBAL  FMH  TBB  COOBT  OV  TBS  IIITM  MBTBMT,  WS  JDIMB  OV 

FRBMDllltf. 


A  donation  ftvpUr  m^tUis,  made  by  the  husband  in  the  marriage  contract,  o« 
the  eve  of  the  celebration  of  the  nuptials,  does  not  have  the  effect  of  a  mort- 
gage on  the  husband's  property  against  third  persons,  onless  the  state  of  the 
husband's  affairs  at  the  time  of  the  donation,  anthoiised  it. 

This  18  an  hypothecarj  action  instituted  by  Mrs*  Cable,  to 
enforce  her  legal  mortgage  for  the  restoration  of  her  dotal 
and  paraphernal  property,  against  a  house  and  lot  in  the  town 
of  Natchitoches,  in  the  possession,  and  claimed  by  Aaron 
Coe;  and  against  a  negro  man  in  the  possession  of  Samuel 
Davenport^s  heirs;  also,  a  negro  man  in  the  possession  of  L. 
S.  Hazleton,  and  a  negro  man  in  the  possession  of  P.  Bossier, 
all  of  which  property  was  alienated  by  her  husband  since  their 
marriage. 

The  plaintiff  obtained  a  judgement  for  the  sum  of  eighteen 
thousand  dollars  against  her  husband,  and  a  separation  of 
property.  Not  finding  property  sufficient  to  satisfy  this  Judge- 
ment, she  is  now  pursuing  the  third  possessors  of  property 
sold  by  her  husband  during  marriage. 

Aaron  Coe  was  the  partner  of  Cable,  the  husband,  and  half 
owner  of  the  house  and  lot.  He  also  averred,  that  Cable 
owed  Bullit,  from  whom  the  house  was  first  purchased,  one 
thousand  one  hundred  dollars,  for  which  the  house  was  mort- 
gaged, and  which  he  had  paid  and  was  subrogated  to  Bullitt's 
rights  against  Cable.  He  also  denied  the  plaintiff^s  right 
under  her  mortgage,  and  that  her  judgement  was  obtained 
through  firaud  and  collusion;  he  prayed  that  she  be  required 
to  discuss  several  slaves  sold  to  Davenport,  Hazleton,  and 
Bossier,  before  coming  on  him. 
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Darenport's  heirs  aver,  that  the  slave  sold  to  their  ancestor  Wsstbrm  Du 

October,  188S 

was  not  in  their  possession  at  the  time  of  the  service  of  the  :=_:--_: 
citation  in  this  suit,  but  that  he  was  sold  to  another,  and  they       ^^^' 
were  not  liable.    Hacleton  having  died,  the  suit  as  relates  to    cob  st  41. 
him,  was  sent  to  the  Probate  Court. 

Bossier  alleged  fraud  and  collusion  between  the  husband 
and  wife,  and  averred,  that  any  property  sold  by  her  husband 
previous  to  the  alienation  of  her  paraphernal  effects,  is  not 
liable  to  her  mortgage;  and  that  he  purchased  the  slave  from 
Cable  &  Coe,  who  were  partners  in  trade,  the  former  only 
owning  one-half  of  the  title  to  said  slave. 

The  plaintiff  claims  a  legal  mortgage  for  the  restitution  of 
her  dof,  amounting  to  two  thousand  dollars,  as  settled  in  the 
marriage  contract,  dating  from  the  17th  day  of  August,  1818; 
and  for  five  thousand  five  hundred  and' twenty-eight  dollars, 
the  amount  of  her  paraphernal  estate,  dating  from  the  7th 
of  August,  1819,  as  set  out  in  the  following  receipt: 

^I,  Jared  Cable,  and  Caroline  Cable,  acknowledge  to  have 
received  of  Josiah  S.  Johnston,  a  note  of  the  corporation  of 
the  city  of  New-Orleans,  for  five  thousand  five  hundred  and 
twenty-eight  dollars,  in  favor  of  Jared  Cable  and  for  his  wife's 
portion  of  the  money  due  from  the  city  by  act  of  compromise 
of  the  7th  of  August,  1819,"  &c.  Dated  ^Natchitoches,  De- 
cember 17th,  1820." 

The  district  judge  decided  that  no  mortgage  attached 
either  under  our  code,  or  the  Spanish  law,  to  a  donation 
propUr  nupHas^  such  as  the  plaintiff  claims  for  the  two  thousand 
dollars  stipulated  in  the  marriage  contract.  There  was 
judgement  for  Coe,  with  costs;  against  Bossier  for  half  the 
price  of  the  slave  he  had  purchased;  and  against  Davenport's 
heirs  for  the  price  of  the  slave  purchased  by  their  ancestor; 
all  in  virtue  of  the  plaintiff's  legal  mortgage  resulting  firom 
the  receipt  of  her  paraphernal  eflfects  by  her  husband. 

IZosl,  of  counsel  for  the  plaintiff,  moved  for  a  rehearing,  on 
the  following  grounds: 
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WKBTKiurDrs.      1.  The  GOQrt  erred  in  decreeing  die  propertr  Isut  0oid,  to 
^^'  be  first  discmeed  by  the  plaintiff  under  her  legal  mortage 

CAB1.E  against  her  hnsband. 
coc  ET  AL.  3.  That  however  the  law  might  stand  before  the  adopti<m 
of  the  Code  of  Practice,  it  U  pr6trlded  in  that  wotk,  under  flie 
title  of  J^/poAeeary  Actidnij  art.  7ft,  that  the  mortgage  creditor 
diaU  in  no  case  be  bonnd  to  discuflB  property  out  of  flie  pos- 
session of  the  original  debtor  before  seising  that  in  the  hands 
of  the  third  possessor. 

3.  The  court,  by  oTerlooking  this  provision  of  law,  have 
worked  an  irreparable  injorj  to  the  plaintiff. 

And  now,  at  October  term,  1833,  these  causes  coming  on 
for  final  hearing,  were  argued  by 

Ro8ij  for  plaintitf.     Bfyce,  for  defendants. 

Mahtin,  J.,  deUvered  the  opinion  of  the  court. 

The  plaintiff  is  appellant  of  a  judgement  bj  which  she  was 
A  donation  denied  the  right  of  having  a  judgement  against  her  husband 
^^^^  for  the  restitution  of  her  dot  and  paraphernal  estate  satisfied 
husband  in  the  by  the  sale  of  a  house  and  lot  sold  by  him  to  the  defendatit. 

roamage  con-     "^  "^ 

tract   on  the      We  thought  that  she  had  a  tacit  mortgage  for  what  she 
ebration  of  the  cMs  her  dot^  but  which  is  nothing  but  a  donation  propter  nup- 

USt  ^hire  *^the  *'^'  ^^^  ***  ^^^  ^^  ^^^^  ^  '^cvtss  property  disposed  of  by 
effect    of    a  her  fausbaud  before  the  sale  to  Coe. 

the  Ensband's      Upon  a  rehearing,  and  after  an  examination  of  tills  point 
CTin^'^  third  ^^  New-Orleans,  where  we  had  accelto  to  num^roud  aUthc^tieS) 
th"tat'"f  th*  ^*  ^^  ^^^  appeared  to  us  perfectly  clear.    But  thete  calmot 
husband's  af-  be  any  doubt  that  according  to  the  decition  in  the  ca^  df 
time  of  the  do-  Mercier  vs.  Andrews^  3  LoU.  Rep.  .')^,  such  a  donation  cannot 
rized^t  *"***^  ^^^^  ^®^*  against  third  persons  unlesd  the  state  of  the  hus- 
band's affairs,  at  the  time  of  the  donation,  authorized  it;  and 
that  the  burthen  of  proof  is  on  the  wife.    No  evidence  on  this 
head  appears  in  the  record  in  this  case,  and  the  pretelisidns 
of  the  plaintiff  on  this  score  cannot  be  sustained. 
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The  sale  of  the  house  and  lot  took  fiace  in  1818,  and  it  y^'f^^B" 

.  ...  Octoftcr,  1838. 

does  not  appear  that  any  part  of  the  paraphernal  estate  had  — 

come  to  the  husband^s  hands  at  that  time.  cable 

V9. 


It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  affirmed^  with  costs.  . 


DATBlrPOKT*^ 
HEIRS. 


CABLE  V8.  DAVENPORT'S  HEIRS. 

▲PPBAL  FROX  THE  COUBT  OF  THE  SBITH  DISTRICT,  THE  JUDGE  OF  THE  SBTEITTB 

PRKSIDOVO. 

Where  mortgaged  property  is  sold  and  tfamferrtid  by  the  third  possessor  on 
the  day  of  the  service  of  the  citation,  at  the  suit  of  the  mortgagee  for  the 
enforcement  of  the  mortgage,  such  transfer  and  disposition  will  not  affect 
the  mortgagee's  rights  against  the  third  possessor. 

MARTHf ,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  seeks  to  enforce  her  tacit  mortgage  on  a  slave 
sold  by  her  husband  to  the  defendants'  ancestor,  and  render 
the  same  liable  to  satisfy  a  judgement  which  she  obtained 
against  her  said  husband  for  the  restitutiob  of  her  dotal  and 
paraphernal  property. 

The  defendants  pleaded  the  general  issue,  and  that  they 
were  not  at  the  time  of  the  answer  in  possession  of  the  slave, 
nor  were  they  at  the  time  of  the  service  of  citation,  nor  at 
any  time  since;  and  that  they  are  not  owners  of  said  slave,  J^^'^^'j! 
nor  were  they  at  the  time  of  said  service^  nor  at  any  time  ^  "  '^^  ^^ 

transferred  by 
since.  the  third  pos- 

There  was  a  judgement  for  the  plaintiff,  and  the  defen-  S^ofSe^ 
dants  {4ppealed.  ^««  ^^^  ^ 


Where  mort- 
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WsMrswDii.      The  eridence  shows  diat  the  daye  was  aM  to  the  brother 

Oeioher    1830. 

'  of  one  of  the  hein  of  the  httsband  od  the  day  of  the  senrice 

CABLE  of  the  citation,  and  the  vendee  believes,  with  the  intentioa  of 
MMiBB  running  him  from  the  operation  of  the  present  suit, 
tation  at  the  The  ckdm  of  the  plaintiff  as  against  her  husband,  her  tacit 
mortgii^Be  for  mortgage,and  ins  sale  of  the  slave  to  die  defendants  ancestor, 
ment  ^of  ^"iSm  ^®  proved,  and  the  disposition  they  have  made  of  it,  cannot 
moiua«6,tueh  affect  her  rights. 

truuler      ind  ° 

dkpodtkmwiU 

"^^rttt^e'i***  '*  *^'  therefore,  ordered,  adjudged,  and  decreed,  that  the 
righti  ^inft  judgement  of  the  District  Court,  so  far  as  it  relates  to  the 
M^r.  heirs  of  Davenport,  be  affirmed  with  costs. 


CABLE  «t.  BOSSIER. 

▲PPBAL  PBOM  TBI  COURT  OP  THX  SlITB  DliTBlOT,  THB  JUDOS  OP  TBB  SCmiTH 

PRXSIDIiro. 

Where  the  wife  has  e  mortgage  on  the  whole  of  her  husband's  properly,  for 
the  restitation  of  her  penphennl  effects,  she  can  enforce  it  against  the  andi- 
vided  half  or  part  of  the  estate,  which  her  husband  holds  jointly  with 
another. 


So  if  a  slave  held  in  partnership  between  the  wife's  husband  and  aaolher,  ii 
alienated,  her  mortgage  attaches  to  one-had  the  siaye  in  the  hands  of  the 
thhrd  possessor. 

Martin,  J.,  delivered  the  opinion  of  the  court.* 

The  plaintiff  seeks  to  enforce  her  tacit  mortgage  on  a  slave, 
which  she  alleges  to  have  been  sold  hj  her  husband,  and 
which  is  now  in  the  defendant's  possession.  She  sets  up  her 
claim  in  virtue  of  a  judgement  which  she  has  obtained  against 

"^This  is  the  same  opinion  pronounced  in  1839,  and  now  made  paUk. 
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her  husband,  for  the  restitutioii  of  her  dotal  and  paraphernal  ^^*"^^ 
estate.    There  was  judgement  in  her  favor,  and  the  defen-  ' 

dant  appealed.  ®^" 

Her  pretensions  were  resisted  on  the  ground:  BOflsim. 

1.  That  she  had  alleged  a  sale  of  a  slave  by  her  husband, 
and  the  evidence  was  of  a  sale  by  Coe  and  Cable,  of  which 
firm,  her  husband  was  a  member. 

2.  The  wife  has  no  mortgage  on  partnership  property. 

3.  There  is  no  evidence  of  the  money  receipted  for  by  the  .  Where  the 
husband  and  wife,  having  been  alienated  or  disposed  of  by  mortgage  on 
him,  before  the  sale  of  the  slave.  ^  h^lSlLd^ 

4.  That  she  has  no  mortgage  for  the  donation  propter  property    for 

^^  ^   ^       the  restitntion 

nigfhas.  of    her    para- 

On  the  first  question,  we  think  that  the  sale  of  a  slave  by  ^Jf  ™^  •^ 

Coe  and  Cable,  is  evidence  of  Cable's  sale  of  his  undivided  ^2^^  it  against 

the  undivided 
part.  half  or  pert  of 

On  the  second,  we, think  that  as  the  wife  has  a  mortgage  ^^ieh  he?hv^ 
on  the  whole  of  the  husband's  property,  she  must  have  one  on  ^^,     hoidi 

^     '^      ^  jointly      with 

his  undivided  part  of  any  estate  he  holds  jointly  with  others,  another. 

4.  We  have  just  decided  in  the  case  of  Cable  vs.  Coe,  that  \^^i^  i^  ^^ 
the  wife  has  no  mortgage  for  the  donation  jDrop/er  nuptias.        nership      be- 

^^  iwreen         me 

3.  This  renders  it  unnecessary  to  examine  the  third  point,  wife's  husband 
as  the  donation  was  for  two  thousand  dollars,  and  the  property  alienated,  her 
mortgaged  is  the  undivided  half  of  a  slave  only.  uchwto     ** 

half  the  slave 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the  the  third  pos- 
judgement  of  the  District  Court  be  affirmed,  with  costs.  sessor. 
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CABLE  «.  SYNPXC  OF  H^lETQfi'S  ESTATC 

APPEAL  PROM  THE  COURT  OP  PROBATES  FOR  TBB  PARISH  OF  VATCHITOCUsi 


In  Rn  hypothecary  action  of  the  wife  against  property  in  the  hands  of  a  tfai 
possessor,  on  which  she  claims  to  have  a  tacit  mortgage  for  the  restitutl 
of  her  paraphernal  effects,  it  is  incumbent  upon  her  to  prove  that  her  pa^ 
phernal  property  was  actually  received  by  her  husband  before  the  alienatii 
Qf  the  object  of  her  syit,  or  she  will  be  Qonsuited.  I 

This  suit  was  originally  commenced  bj  the  hjpotbecaiH 
action  in  the  District  Court,  against  L.  S.  Hazleton,  the  thi«f 
possessor  of  mortgaged  property.  During  the  pendency  ol 
the  suit,  Hazleton  died,  and  it  was  transferred  to  the  Court  o| 
Probates  and  continued  against  Ambrose  Sompeyrac,  syndic 
of  Hazleton's  creditors.  He  put  in  an  answer,  reiterating  the 
charge  of  fraud  and  collusion  in  obtaining  the  wife's  judge- 
ment, and  th9.t  it  could  have  no  effect  against  Hazleton's 
estate.  He  denied  that  the  plaintiff  brought  any  dower  or 
paraphernal  efiects  into  marriage,  or  that  any  such  was  received 
by  the  husband  before  the  sale  of  the  slave  NorvaU.  He 
pleaded  discussion  of  sundry  property,  which  he  alleged  was 
sold  subsequent  to  Hazleton's  purchase,  &c. 

On  the  trial,  the  record  of  the  wife^s  judgement  against  iier 
husband  was  offered  in  evidence,  as  also  one  of  Corh>  vs.  CobU^ 
which  were  objected  to  by  the  defendant's  counsel,  as  res  inter 
nKoa  actoj  but  were  admitted  by  the  probate  judge,  and  a  bill 
of  exceptions  taken. 

The  plaintiff  had  judgement  for  eight  hundred  and  one 
dollars,  the  price  for  which  Norval  sold  at  the  syndic's  sale  of 
Hazleton's  succession,  with  the  rank  of  a  privileged  creditor 
on  the  tableau  of  distribution  filed  by  the  syndic.  The  syndic 
appealed. 

The  plaintiff  claimed  her  tacit  or  legal  mortgage  on  two 
thousand  dollars,  as  her  dot  from  the  17th  April,  1818,  and 
for  paraphernal  effects  firom  the  seventh  day  of  August,  181 9, 
on  five  thousand  five  hundred  and  twenty-eight  dollars,  as 
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mentioned  in  a  receipt  to  J.  S.  Johnston,  dated  December  17^  Wcstssr  Dn. 
1«31.    {Heec(ue0fCkMeys.CoeetaLanU56i.]  ^^'*^'  ^^ 


Roaij  for  plaintiff. 

Bmee^  for  defendant,  argued: 

I.  That  bj  ibe  act  of  1817,  if  the  wife  has  a  legal  mort- 
gage on  the  property  alienated  bj  her  husband,  she  is  bound 
to  proceed  against  that  last  sold,  before  coming  on  the  present 
purchaser.  Session  AcU  1817,  e&qp.  — ,  §  31.  Gxfe  of  Prac 
Hce,  715. 

3»  The  donation  by  the  husband  to  the  wife  is  bad,  because 
by  the  Spanish  laws  Aen  in  ferce,  the  fcrmer  could  not  give 
more  than  one^tentfa  of  his  property.  JVeu  &ap.  6. 5,  Hi*  3, 
lam  1-2. 

3.  The  legal  mortga^  accorded  by  law  to  the  wife  for  her 
paraphernal  estate,  takes  place  only  from  the  time  ihe  money 
or  property  came  into  his  hands.  She  is  expressly  bound  to 
prove  the  receipt  of  it,  and  the  tittie  when  received  by  the 
husband.    L.  Gxfe,3367. 

4.  That  in  this  case,  although  the  note  states  on  its  face 
that  the  money  was  received  as  parajdiemal,  from  the  corpo- 
ration of  New-Orleans,  in  pursuance  of  a  compromise  made  in 
August,  1819;  yet  it  appears  the  money  was  not  recdved 
until  afterwards,  and  after  the  sale  of  the  slave  NorvaL 

5.  If  both  husband  and  wife  gave  the  receipt  jointly,  it  is 
only  evidence  that  the  husband  recriv«d  bat  one  moiety  of  it. 
Planters'  Bank  vs.  Lamtssej  13  Martin^  JVC  S.  166. 

MAnTor,  J.,  delivered  the  opinion  of  the  court. 

The  defendants  are  appellants  of  a  judgement  by  which  a 
sum  of  eight  hundred  and  one  dollars  was  allowed  to  the 
plaintiff^  as  the  proceeds  of  a  negro  slave  sold  by  her  husband 
to  Hazleton,  on  the  ground  that  she  had  a  mortgage  on  her 
said  husband's  property  for  the  sum  of  two  thousand  dollars, 
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WssTBRir^.  tiie  amount  of  her  dower,  and  that  of  five  thousand  five  han- 


dred  and  twenty-eight  dollars,  for  the  amount  of  her  para^ 
OABLK        phernal  estate,  disposed  of  bj  her  said  husband. 
SAzi^KToir         Her  claim  is  resisted  on  the  ground  that  what  she  calk  her 
*^  ^^'       dower,  is  nothing  but  a  donation  propter  nvptias  from  her  hus- 
band, which  gave  her  no  mortgage;  and  tibat  the  sale  to 
Hazleton  was  made  in  October,  1819,  at  which  period  it  is 
not  proven  that  any  part  of  the  paraphernal  property  had 
come  into  the  hands  of  her  husband. 

We  think  the  judge  of  the  Probate  Court  erred  in  giving 
judgement  against  the  defendant.  The  plaintifi^s  counsel  in 
this  court  has  abandoned  her  claim  as  to  the  dower;  and  it  is 
not  in  evidence  that  any  part  of  the  paraphernal  property 
had  come  to  the  husband's  hands  at  the  time  of  the  sale  to 
Hazleton.  The  only  piece  of  evidence  on  which  her  counsei- 
relies  to  show  that  her  husband  had  received  the  paraphernal 
property  for  which  she  claims  a  mortgage,  before  he  sold  the 
slave,  is  a  receipt  of  his  for  a  note  of  the  corporation  of  the 
city  of  New-Orleans,  given  on  the  compromise  of  some  rights 
of  hers.  This  compromise  is  stated  in  the  receipt  to  have 
taken  place  in  August,  1819.  The  sale  of  the  slave  was 
In  an  hypo-  made  in  November  following.  But  the  receipt  of  the  hus- 
5^  th7^cT  ^^^  ^eeLTs  date  of  December,  1820,  upwards  of  a  year  after 

^nit  property  the  sale. 

in  the  nands  of .      • .  .%  ,  -  ,  i   .     • «» 

a  third  posses-  1*  ^^  the  province  of  the  plaintiff  to  prove  that  her  pro- 
Ihe  cfaimi^*  to  P^''^^  ^^  received  by  the  husband  before  the  sale.  It  cannot 
haye    a  tacit  be  assumed  without  any  evidence  that  the  note  was  given  on 

mortgage    for    .      j  /»  i 

the  restitution  the  day  of  the  compromise;  and  that  Johnston  to  whom  the 
phernal  e£cto,  husband  gave  this  receipt,  was  his  agent,  and  actually 
It  is  incumbent  received  it  on  the  day  the  compromise  bears  date. 

upon    her    to  ^  r 

prove  that  her  The  judge  below,  in  our  opinion,  erred  in  concluding  that 
pvperTy"  was  ^^^  mortgage  of  the  plaintiff  attached  on  the  slave. 

actually       re- 
husband     be-      It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
tio"  ?f^Ai*ob-  judgement  of  the  Court  of  Probates  be  annulled,  avoided,  and 
jectofhersiut,  reversed;  and  that  there  be  judgement  for  the  defendants  as 

or  she  will  be  .  ^      o 

nonsuited.       in  case  of  a  nonsuit,  with  costs  in  both  courts. 


•  <K% 
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Wbstksh  Dn. 
October^   1832. 

Mcpherson  (f.  m.  c.)  w.  robinson  et  al.  ===, 

m'fhbrsov 
et. 

BOBINSOM 
APPEAL  FROM  THE  COURT  OF  THE  SIXTH  DISTRICT,  THE  JUDGE  OF  THE  SEVENTH  ^^T  AL. 

FRK8IDINO. 


Where  the  defendant  has  been  cited  about  four  months  before  court,  is  absent 
when  the  suit  is  called  for  trial,  and  has  taken  no  preparatory  steps  for  his 
defence,  but  has  only  spoken  to  his  counsel  to  attend  to  any  business  of  his 
which  might  arise  in  court;  although  his  counsel  makes  affidavit  that  he  hss 
a  good  defence  and  believes  his  rights  will  be  much  injured  if  the  cause  is 
tried  without  an  opportunity  of  consulting  him,  but  is  not  aware  of  any  proof 
in  his  favor,  it  will  not  be  good  ground  for  a  continuance  of  the  cause. 

The  plaintiff  sues  for  his  freedom,  alleging  that  he  is  a 
free  man  of  color,  horn  free  in  the  island  of  St.  Domingo,  from 
whence  he  removed  to  the  United  States  with  his  mother,  a 
free  woman,  and  settled  in  Alexandria,  District  of  Columhia* 
From  thence  he  was  taken  and  held  as  a  slave,  and  sold  in 
New-Orleans  to  Ahner  Robinson,  and  now  claimed  by  M.  & 
T.  J.  Wells.  The  Wells's  plead  a  general  denial,  aver  that 
the  plaintiff  is  still  a  slave,  and  call  Robinson  in  warranty. 
Robinson  made  default.  About  eighteen  months  after  the 
suit  was  filed,  it  came  on  for  final  trial.  Mr.  Flinty  of  counsel 
for  Robinson,  made  affidavit  for  further  time  to  answer;  that 
he  could  not  go  to  trial  until  he  could  see  his  client,  who  was 
absent  from  the  state;  and  that  he  expected  his  client  had  a 
good  defence,  but  did  not  know  what  land  of  proof  he  had, 
&c.  He  moved  to  continue  the  cause  on  this  affidavit,  which 
motion  was  overruled,  and  a  bill  of  exceptions  taken. 

There  was  verdict  and  judgement,  giving  the  plaintiff  his 
freedom  and  two  hundred  dollars  for  his  services;  allowing 
M.  &  T.  J.  Wells  one  thousand  two  hundred  and  fifty  dollars 
on  their  warranty  against  A.  Robinson.   The  latter  appealed. 

The  only  question  was  on  the  bill  of  exception,  ruling  the 
defendant  Robinson  to  trial,  and  refusing  his  motion  for  a 
continuance. 


SOi  CASEB  IN  THE  SUFREaiE  CXIURT. 

WamniDif.      Mabtot,  J.,  deUvered  the  opinion  of  the  court. 


■TAL. 


u'9m%mmn  This  case  is  placed  before  us  on  a  bill  of  exceptions,  taken 
to  the  opinion  of  the  court  refusing  the  defendant  further  time 
to  answer.  The  application  was  grounded  on  the  affidavit 
of  Flint,  that  in  the  summer  the  defendant,  Robinson,  was  in 
the  parish,  and  requested  Flint  and  Thomas  to  attend  to  any 
business  of  his  which  might  arise  in  court  j  that  Robinson  is 
now,  as  the  affiant  belicFes,  out  of  the  state,  but  is  short!  j  to 
return;  that  Flint  and  Thomas  are,  by  the  consent  of  all  the 
Where  the  defendants,  to  attend  to  Robinson's  interest,  as  well  as  to 

aefeaoant  hai  '  ' 

been  cited  a-  those  of  his  co-defendants,  but  will  not  be  able  to  do  so  with 
months  before  justice  to  Robinson,  unless  they  have  the  opportunity  of  con- 
*^7^' Uie^t  ^'^^^'^S  ^^9  *■**  without  being  furnished  by  him  with  infor- 
b  called  for  mation  and  testimony  to  establish  his  rights;  tibat  at  this  term 
taken  no  pre-  a  judgement  by  default  was  taken,  four  or  five  days  ago  only; 
£^bZfe'!^c^  that  the  affiant  expects  that  Robinson  would  be  able  to  make 
but  has  only  out  a  good  defence,  but  is  not  aware  of  any  proof  in  Robin- 
counsel  to  at-  son's  favor.  He  believes  Robinson's  rights  will  be  much 
sSSms**^^  hU  injured  if  the  cause  be  tried  without  his  counsel  having  the 
which    might  opportunity  of  consulting  him. 

arise  m  court;     '^'L^  ^  ,  «    i  . 

although  his  The  citation  was  served  on  Robinson  personally,  abont 
aAckrdt°*^Bt  f^ui*  months  before  the  date  of  the  affidavit  He  does  not 
he  has  a  good  appear  to  have  taken  the  least  trouble  as  to  any  preparations 
believes  his  for  his  defence.  Nothing  is  shown  to  authorize  the  belief 
mwsb  iigurad  that  he  intends  to  make  any  defence,  except  the  opinion  ex- 
^*cd  *iSX>ut  pressed  by  the  affiant,  that  he  has  a  good  one.  Nothing  ren- 
an  opportunity  ders  it  probable  that  it  is  not  owing  to  great  neglect  and  care- 
him,  but  is  not  lessness  that  his  counsel  are  not  enabled  to  defend  him«  The 
proof  in^^hiTfi^  judg^»  i^  ^^^  opinion  did  not  err  in  refusing  further  time. 

vor,  it  will  not 

^^tlffill  It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
anee   of  the  fudeement  be  affirmed,  with  costs. 


cause. 


Rigg^  for  defendant    i?tn/,  for  plaintiff. 
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HOOK  t».  RICHARDSON. 

APPEAL  FROM  THE  COURT  OF  PROBATES  FOR  THE  PARISH  OF  OUACHITA. 

Where  heirs  come  In  and  contest  the  right  to  accept  the  succession  of  the 
deceased  husband  with  his  wife,  who  is  administering  it  as  curatriz,  and 
claims  to  be  continued  to  the  end  of  the  year,  if  she  takes  a  suspensive 
appeal  from  the  decision  of  the  court  allowing  the  claim  of  the  heirs,  they 
cannot,  while  thb  appeal  is  pending,  apply  and  obtain  the  administration 
of  the  succession. 

The  580di  article  of  the  Code  of  Practice,  applies  to  cases  where  a  contest 
eiists  in  the  first  instance  in  relation  to  aa  appointmeBt,  ao  that  a  vacant 
estate  is  not  to  be  without  a  curator,  a  minor  without  a  tutor,  and  the  bank- 
mpC'a  estate  witboQt  a  syndaop  and  not  to  oases  wfaate  an  appoiatnent  has 
been  ahaa^y  mada  and  is  eiiiioMd  by  aiMthar. 

The  plaintiff  claims,  as  the  mother  and  in  behalf  of  the 
other  collateral  heirs  (all  recognised  as  the  heirs  of  the  late 
Charles  F.  Morehouse,  deceased),  the  administration  of  his 
succession,  which  she  alleges  has  been  accepted  by  all  the 
heirs,  with  the  benefit  of  inventory* 

The  defendant  is  the  wife  of  C.  F.  Morehouse,  and  is  in 
possession  of  the  estate,  and  was  so  left  at  the  death  of  her 
husband.  She  has  accepted  the  communitj  of  acquests  and 
gains  with  the  benefit  of  inventory.  She  opposes  the  appli- 
cation of  Mrs*  Hook,  the  mother,  on  the  ground  that  the  lat- 
ter has  not  established  herself  as  beneficiary  heir;  that  she  is 
herself  entitled  to  the  administration  of  her  husband's  suc- 
cession in  preference  to  any  other  person*  She  prays  to  be 
appointed  administratrix.  The  plaintiff  obtained  the  admin- 
istration and  the  defendant  appealed. 

Boj/cej  for  plaintiff: 

The  defendant  was  improperly  put  in  possession  of  the 
estate  of  her  deceased  husband  as  curatrix,  when  all  the  heirs 
were  present,  claiming  the  succession. 


WaanmiDis. 
October,  1833. 


RieHAnosoir. 


see  CASES  in  the  supreme  court 

WmtcmDh.       ^iifi«  for  defendant: 

OettUr,  1838. 

1.  There  are  other  fisicts  in  this  case.  The  defendant  is 
the  widow  of  Morehouse  and  had  an  interest  in  the  succession. 
She  is  entitled  to  half  the  community  of  acquests  and  gains, 
and  to  that  part  of  the  capital  which  she  put  in.  Code  of 
Practice^  1001—3. 

2.  The  defendant  is  further  entitled  to  the  administration, 
because  she  is  in  possession  and  has  an  interest  in  the  crop 
that  is  growing,  and  the  care  of  the  estate  of  which  she  is  a 
part  owner. 

R.  C.  ScoU^  on  same  side,  contended: 

That  the  Probate  Court  further  erred  in  decreeing  po88e»- 
sion  to  the  heirs  at  the  defendant's  costs.  It  should  have  been 
done  at  the  costs  of  the  succession. 

Boyce^  in  reply: 

1.  The  defendant  was  called  upon  to  render  an  account  for 
the  short  time  she  had  been  in  possession  as  curatrix,  which 
she  refused.  It  had  to  be  done  contradictorily,  and  at  her 
cost. 

2.  The  heirs  haye  the  preference  over  the  widow  in  the 
administration  of  estates;  the  widow  oyer  creditors,  &c. 
L.  Code,  1114, 1035. 

[N.  B.  This  and  the  two  following  cases  were  argued 
together  and  submitted  at  the  same  time  to  the  court.] 

Porter,  J.,  delivered  the  opinion  of  the  court. 

After  the  decision  of  the  Probate  Court  in  the  case  of  Hook 
and  others  etgainst  the  defendant,  by  which  the  heirs  of  the 
husband  were  allowed  to  accept  his  succession,  with  the 
benefit  of  an  inventory,  and  the  defendant  ordered  to  account 
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with  them,  the  plaintiff  applied  to  the  Court  of  Probates  to  ^^mm  Dm. 
be  appointed  administratrix  of  the  estate.  This  demand  was  ==^ 
resisted  by  the  defendant,  who  claimed  the  right  to  be  con-  "^^ 
tinned  in  the  administration  nntil  the  end  of  the  year.  The  w«hab0«ow. 
court  sustained  the  application,  and  the  defendant  appealed,  come  in  and 
A  suspensive  appeal  had  been  taken  from  the  judgement  ^^^  accSS 
in  the  case  admitting  the  heirs.  The  defendant  giving  bond  the  succession 
In  the  penal  sum  of  thirty  thousand  dollars.  Whilst  that  husband  with 
appeal  was  pending  and  undecided  the  court  erred  in  ap-  **j^d^^wiiiir 
pointing  the  plaintiff  as  administratrix:  its  effect  was  to  open  '*  J»  curatrix, 

,  and  claims  to 

the  judgement  from  which  it  was  taken,  and  to  leave  the  be  continued 
party  against  whom  it  was  rendered,  duratrix  of  the  estate  theyean'ifshe 
with  the  same  rights  she  had  before  it  was  pronounced,  takes  a  suspen- 

^  *  sive       appeal 

Consequently,  while  she  was  curatrix  no  new  administrator  from  the  deci- 

ij  ,  •   X   J  >^oi>     of     the 

could  be  appomted.  court  allowing 

It  has  been  contended  that  this  case  comes  within  the  580th  {J^  heiJTthe 
article  of  the  Code  of  Practice,  which  provides  for  the  pro-  cannot,  while 
visional  execution  of  certain  judgements,  though  appeal  be  pending,  apply 
taken  and  surety  given.      The  cases  contemplated  by  that  J^mlnisSati^n 

article  we  understand  to  be  those  where  a  contest  exists  in  of  the  succes- 
sion. 
the  first  instance  in  relation  to  an  appointment.     If  the  judge-   —^  ^^ 

ment  were  not  provisionally  executed  the  succession  would  tide  of  the 
be  without  a  curator,  the  minor  without  a  tutor,  and  the  tice  applies  to 
bankrupt's  estate  without  a  syndic.  The  law  supposes  injury  ^JJIJ^^'eiLte 
to  result  from  the  want  of  a  representative  to  persons  or  >"  the  first  in- 

stance  in  rela- 
estates  so  situated,  while  the  appeal  is  pending,  and  has,  tion  to  an  ap- 

therefore,  made  an  exception  to  the  general  rule  in  relation  Sa?*" ^vacaS 
to  them.     But  the  reasons  on  which  these  exceptions  were  f ■****  *f  "^^  ^ 

be  without   a 

introduced  into  our  practice,  do  not  apply  where  the  suit  is  curator,  a  mi- 
not  alone  in  relation  to  the  appointment,  but  to  the  renewal  tator^amd  "tiie 
of  one  of  these  officers  already  appointed.  The  estate  is  not  j*^*"^}?'"  *'' 
without  a  representative,  and  the  bond  suspending  the  execu-  syndic, aadnot 
tion,  indemnifies  the  estate  from  any  loss  it  may  sustain;  the  an  appoint- 
language  of  the  article  already  cited,  supports  this  construe-  S^dy  made 

tion,  and  is  in  accordance  with  what  we  conceive  to  be  its  fnd  is  claimed 

by  aoother. 

Spirit  and  intention.      It  speaks  of,  and  provides  for  cases, 
where  the  nomination  of  tutors  and  curators,  and  appoint- 
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KICBAmMOH 


WBnmrOiB  ment of  sjndics, if  in  contest     An  ennctnent  so' worded, 
,  cannot^  on  the  true  principles  of  com  traction,  be  ezteaded 
to  cases,  where,  tboagh  there  be  a  nominaticvi,  there  Is  abo  a 
roiewal,  more  particularly  where  the  latter  is  withooi  the 
nuachief  the  leg^lature  intended  to  gnard  against. 

It  is,  therefiNne^  ordered,  adjudged,  and  decreed,  that  tfie 
jodgement  of  tiie  Probate  Covrt  be  rerened^  the  phsntiff 
paying  costs  in  botfacoarts. 


RICHARDSON  m.  HOOK. 

APPEAL  ntOlf  THK  COURT  OP  PBOBATB8  FOR  THB  PARISH  OF  OUACHITA. 

The  wtfs  of  tiie  dseested  faasbtiid  esnaot  be  «|ipoiated  «uttrix  of  the 
cesaon,  aad  be  mUoiwed  to  adnuBifter  it,  when  the  moUier  end  miem  ^the 
huiwnd,  present  theoMehres  m  hein,  aid  ckba  the  edwiniilrsitiea  sad 
soeeptaace  of  the  eetate,  with  beseftt  of  iaTantoiy. 

The  plaintiff  applied  to  the  Court  of  Probates  to  be 
appointed  administratrix  of  her  deceased  husband's  estate^ 
alleging  there  is  a  large  crop  of  cotton  and  other  products 
growing  on  the  hereditary  lands  belonging  to  herself  and  her 
late  husband's  succession,  and  that  she  has  accepted  the  suc- 
cession with  benefit  of  inyentory,  and  that  it  is  not  practi- 
cable to  partition  out  the  community  of  acquests  and  gains 
at  present. 
Hm  wife  of  ^^  defendant  being  the  moflier  of  the  deceased,  opposed 
the   deoeeied  f^^j^  application,  which  was  sustained* 


noftbeappotet- 

ed  cwairix  of     Pqrter,  J.,  delivered  the  opinion  of  the  court. 

tlie  fliiGcesfioB  '     ^  ^ 

and  be  allowed 

H   when***the      S'lbsequent  to  the  application  of  the  defendant  to  be  ap- 
mother     and  pointed  administratrix  of  the  succession  of  Mordiouse,  tbc 
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plaiiitiff  filed  a  petitton,  in  which  she  prayed  that  the  oBS^e  ^^^^^^^^ 
mi^t  he  conferred  on  her;  this,  the  defendant  opposed,  and  — 

the  judge  sustaining  the  opposition,  directed  the  application        book 
to  be  set  aside  at  tiie  cost  of  the  apphcant.  sichardsoit. 

The  court  did  not  err  for  the  reasons  just  giren  in  the  case  f  ^^^n  pf  the 

i»  rr    I  n.  1       1  ^       o  husband    prc- 

Of  Hook  TB.  ntchardam*  sent        them- 

selves as  heirs 
and  claim  the 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the  administration 
judgement  of  the  Probate  Court  be  affirmed,  with  costs.  timceofthee^ 

tate  with  ben- 
efit of  inven- 

SooU  and  Wirmj  for  plaintiff.    Boyce^  for  defendant  toiy. 


HOOK  «t.  RICHARDSON. 

APPXAL  raOM  THX  COURT  OV  PBOBATXS  lOR  THX  PABItH  OV  OUACHITA. 

The  hein  of  a  socoesBion  who  are  present,  have  a  preference  in  the  adminis- 
tration of  it,  orer  any  other  person;  and  if  a  curator  be  unadyifledly 
qipointed,  his  powers  cease  wlien  the  heirs  present  themselves. 

The  heirs  of  the  husband,  both  ascendant  and  collateral,  have  a  preference 
over  the  surviving  wife,  for  the  administration  of  the  common  property; 
because  all  the  husband's  estate,  and  that  which  he  may  have  acquired 
during  marriage,  are  responsible  for  the  whole  of  the  debts  contracted  pre- 
vious to  its  dissolution;  while  the  obligation  of  the  wife,  or  her  heirs,  depends 
on  the  contingency  of  their  acceptance  of  the  community. 

The  plaintiff,  in  behalf  of  herself  and  the  other  heirs  and 
legal  representatiyes  of  the  late  C.  F.  Morehouse,  claims  the 
administration  of  his  estate.  She  alleges,  it  is  now  adminis- 
tered as  a  vacant  saccession,  by  his  widow,  as  curatrix.  The 
plaintiff  asks  to  accept  the  succession,  with  benefit  of  an 

72 
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WkstckkDw.  inTeotonr,  and  hav«  the  admiBigtrattoB  of  it;  and  tint  4m 
=:=====  defendant  be  required  to  rander  an  aceount  of  her  admteii- 


tralioB,  M  cDratriz. 
nicBAROMN.  The  defendant  pleads  a  general  denial;  says  her  hasband 
died  tlie  4tii  of  April,  18S3)  leaTing  the  etop  growing,  and 
that  one-third  of  the  force  on  the  plantation,  was  fomiihed 
hj  her;  that  it  would  be  for  the  interest  of  the  commonitj  to 
carry  it  on  by  her  ibr  the  year,  when  she  is  wilKng  to  reKn- 
qnishit. 

She  claims  her  moaming  dresses,  one  yearns  residence  and 
sustenance;  also,  one-fourth  of  the  estate,  in  full  property  and 
absolute  right,  as  her  marital  portion,  and  prays  to  have  these 
objects  decreed  to  her. 

There  was  judgement,  giving  the  heirs  the  possession  and 
acceptance  of  the  succession,  with  the  benefit  of  inyentory; 
and  that  an  administrator  be  appointed,  and  the  curatrix 
required,  to  account  to  the  heirs. 

PoKTSR,  J«,  delivered  the  opinion  of  ttie  court. 

The  defendant  was  aj^inted  curatrix  of  die  estate  of  her 
husband,  deceased,  and  of  the  property  in  common  between 
them.  The  plaintiffi  who  state  themselves  to  be  heirs  at  law 
of  the  deceased,  and  residing,  widi  one  exception,  in  flie 
parish,  clahn  the  administration  and  require  an  account. 

The  quality  of  heir  is  not  put  at  issue  in  the  answer,  and 
the  Court  of  Probates  being  of  opinion  that  the  other  matters 
set  up  in  avoidance  of  the  petitioners'  demand  were  not  suf- 
ficient to  authorize  a  rejection  of  their  claim  to  administer 
the  estate,  gave  judgement  in  their  ikvor,  and  from  that 
judgement  the  defendant  appealed. 

A  bill  of  exceptions  appears  on  record,  which  has  not  been 
noticed  in  the  argument,  and  which  we  consider  as  aban- 
doned. 
The  heirs  of     I^  ^  quite  clear  the  bej^  who  are  present,  have  a  preference 
a    succession  jj^  ^^  administration pf  the  estate  over  any  other  person;  and 
sent   have   a  if  a  curator  be  unadvisedly  appointed,  his  powerscease  when 
SieadminisCra.-  they  present  themselves  and  demand  it.    L.  Codcy  1035, 1180. 
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B«t  it  is  oootended  thai  in  this  iutuioe  the  wife  ynm  in  y*^*"*",!!"- 

community  with  the  husband,  and  that  dikd  as  a  partner  in  the  = 

eommunity  had  a  right  to  administer  the  effiMsts  until  the  set-       ^^ 
tlemeat  and  liquidation  of  its  afitdrs  could  take  place.    This  rkbaadsor. 
poflition  has  been  attacked  by  the  opposite  party  by  a  re-  iS^y  other  ^^i^ 
ferance  to  the  lil4th  article  of  the  Louisiana  Code^  which  >on;  and  if  a 

'  curator  be  un- 

dedares  that  the  curatorship  is  to  be  given  to  the  lieir  present  advisedly  ap 
or  represented,  in  preference  to  the  suryiying  husband  or  p^wen'  cease 
wife,  if  the  deceased  was  married.    Without  stopping  to  ^**®"*|'*^*'" 
itt^ire  whether  this  provision  in  our  code  does  not  relate  to  selves. 
property  exclusively  belonging  to  the  deceased,  and  not  that  the    husband, 
which  is  common,  it  is  sufficient  for  the  decision  of  this  case  boA ascendant 

and  collateral, 

to  state,  lliat  in  our  opinion  the  heirs  of  the  husband  have  a  have  a  prefer- 

/•  xi_  ^   •       •/•     /•      j.i_       J     •    •  i     i»  /•  ence  over  the 

preference  over  the  surviving  wife,  for  the  admimstration  of  surviving  wife 
the  conmion  property;  an^^r  this  obvious  reason,  that  in  all  ^^on^oHhe 
cases  their  ancestor's  estate,  and  that  which  he  may  have  ac-  common  pro- 

Dertv*  because 

quired  during  coverture,  are  responsible  for  the  whole  of  the  ^  the  hus- 
debts  contracted  previous  to  its  dissolution.  While  the  obli-  ^^^t^^h 
gation  of  the  wife  or  her  heirs  depends  on  the  contingency  of  he  may  have 

i_    .  /•  1  •  CI       n   >^        «/•    rf    ^i»^i!r    acquired    dur- 

their  acceptance  of  the  community.    >See  o  Mar.  jV.  o.  475,  ing  marriage, 

Bradford's  Curator  vs.  Beauchamp.  ^  "STw^le 

Next,it  is  objected  the  petition  does  not  show  the  respective  ^^  ^^  d«*>*s 

•'  '^  *  contracted 

rights  of  each  heir  in  the  estate  of  the  deceased,  and  that  the  previous     to 

curatrix  cannot  know  how  she  is  to  render  an  account  to  whileth "obH- 

them.    There  is  no  difficulty  in  this.    The  curatrix  must  ^^^^  ^ 

render  her  account  of  the  estate  generally,  and  the  benefi-  ^^^  depends 

ciary  heirs  who  obtain  the  administration  are  entitled  to  gency  of  theii- 

receive  the  sum  which  may  be  in  her  hands.  Their  respective  fJfc^P**"*^*  ^^ 

•r  r  tne  communi!> 

rights  in  it  is  a  matter  for  subsequent  settlement  between  ^• 
themselves,  in  which  the  defendant  has  no  concern. 

It  was  further  urged,  the  law  requires  the  judge  ^  direct 
the  curator  to  render  his  account  in  a  reasonable  time,  and 
that  there  was  error  in  this  instance  in  his  decreeing  it  should 
be  furnished  forthwith.  We  have  no  evidence  before  us  this 
was  an  unreasonable  time,  and  we  do  not  understand  the 
order  to  preclude  the  curatrix  from  having  such  delay  as  she 
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WKiTBBaOn.  may  legally  show  is  neGcasair  to  produce  the  proof  neceaai; 

,^:^^;=^=^  to  support  that  account. 

BOOK  Finallj,  it  was  urged,  the  court  erred  in  ordering  the  der 

mcBARDfON.  fendant  to  pay  costs*  We  do  not  think  so.  The  curatrix, 
like  all  other  persons  who  are  sued  in  a  court  of  justice,  bad 
her  choice  to  comply  with  the  prayer  of  the  petition,  or  con- 
test it  at  the  hazard  of  paying  costs.  She  chose  the  latter, 
and  is  subject  to  the  penalty. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgeawnt  of  the  Court  of  Probates  be  affirmed,  witii  costs. 

Boyce,  for  plaintiff.     Scotland  ^nn,  for  defendant 
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UVDEX  OF  PRinrCIPAIi  HATTERS. 


ACT. 

1.  An  instrument  passed  before  a  Spanish  commandant,  in  the  fonn 
of  a  notarial  act,  purporting  to  be  an  act  of  adoption,  is  insufficient  to 
confer  ai|  the  rights  and  privileges  under  the  Spanish  laws,  on  the 
adopted  child.    JWetier vs.  Jifasssy, • 423 

ACTION. 

1.  Two  inconsistent  demands,  such  as  certain  specified  property  and  a 
note  given  for  the  price  of  that  property,  cannot  be  cumulated  in  the  same 
petition  or  action;  the  one  excludes  the  other.  Dt  VHommA  vs.  JDs 
KerUgand, • • • 353 

2.  In  such  a  case,  the  defendant  may  refuse  to  plead,  until  the  plaintiff 
selects  which  one  of  the  two  demands  he  intends  to  proceed  with;  but 
omitting  to  do  so,  and  joining  issue,  does  not  deprive  the  defendant  of  his 
right  to  object  to  the  cumulation  of  two  inconsistent  demands  at  any 
subsequent  stage  of  the  proceedings..... • ib. 

3.  It  Is  a  general  rule,  that  objections  to  the  form  of  actions  must  be 
made  m  Umim  bU8,  and  are  waived  by  a  joinder  in  issue;  but  when  they 
affect  the  substance  or  merits,  they  cannot  be  cured  by  this  course  of 
pleading • t6. 

4.  But  at  whatever  stage  of  the  proceeding  the  objection  is  taken,  the 
pluntiff  has  a  right  to  select  which  demand  he  will  pursue.  ....,•• ih. 

73 


578  INDEX  OF 

PAfiE. 

ADVERTISEMENT. 

1.  An  advertiBement  of  a  ade  at  thirty  days  notice  will  suffice,  if  pnb- 
liflhed  once  a  week  daring  that  time;  but  if  the  newspaper  is  omitted  to 
be  publinhed  a  week  or  two  during  thb  interval,  the  law  does  notreqnire 

the  adyertisement  to  be  made  anew  or  the  sale  to  stop.    EHe  vs.  Code, .  •  383 

2.  In  sales  at  ten  or  thirty  days  notice,  it  is  sufficient  if  the  advertise- 
ment Im  iilftced  on  either  Hie  comtphoiwe  «r  church  dooi;  both  is  ooi 
required ..•••..•.•..•.. *- 

ADOPTION. 

].  But  though  an  act  of  adoption  be  invalid  as  snch  yet  tiie  donation 
contained  in  it,  by  making  the  child  the  universal  heir  of  the  donors  to 
their  property  after  death,  gives  the  donee  capacity  to  receive,  Indepen- 
dent of  the  adoption.    FMMJtsr vs.  Mossy...... 424 

8.  Adoption,  by  the  Spanish  laws,  could  only  take  place  by  the  authority 
of  the  king;  or  by  a  judicial  decree,  rendered  on  a  petition  presented  to 
the  judge.. ib. 

ABSENTEE. 

1.  A  curator  ad  hoe  may  be  appointed  to  an  absentee;  nor  Will  an  at- 
tempt to  bring  such  absentee  into  court,  while  transiently  within  Its  juris- 
diction, weaken  the  right  to  proceed  against  his  representative.  Zadhone 
vs.Bl4iudin 154 

2.  A  curator  ad  hoe  may  be  appointed  to  represent  a  defendant  who  is 
absent  from  the  atate  at  the  mstitution  of  the  suit;  and  such  appointment 
supplies  the  place  of  citation.    Biwok'j  Sffndica  vs.  Fergmtamf, 867 

AGENT. 

1.  An  agent,  who  has  disregarded  his  principal's  instnietioos,  cannot 
repel  his  claim  for  damages  by  showing  his  agency  was  gratuitous.  Pa$- 
80/00  vs.  ifosete,... 86 

2.  A  power  executed  by  the  agent  in  his  own  name,  binds  the  princi- 
pal when  he  acts  in  the  business  entrusted  to  him,  and  according  to  the 
power  Gonfeited.  The  liability  of  the  principal  depends  on  the  act  done, 
not  on  the  form  in  which  it  has  been  executed.  Hopkku  vs.  Loeomtun, . .    64 

3.  Where  the  agent  buys  in  his  own  name,  but  for  the  benefit  of  the 
principal,  the  principal,  when  discovered,  is  bound,  as  well  as  the  agent, 
unless  it  appear  that  the  vendor,  with  a  knowledge  of  the  circumstances, 
elected  to  make  the  agent  his  debtor;  or,  after  the  sale,  the  prinelpal  w«p 
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induced  to  setti^  with  the  agent,  hi  eonseqnence  of  a  reeeipt,  or  other 
documents,  famished  by  the  teller.     BfieY%.  Wclf, 234 

4.  The  power  of  an  a^nt  to  acknowledge  a  debt,  must  be  more  spe- 
cific than  that  which  enables  him  to  contract  one.    Ridutrd  vs.  BM,, ...  905 

5.  An  agent  with  a  naked  power  to  eoUect,  cannot  transfer  to  a  third 
person  with  notice,  a  power  ccMpled  with  an  interest,  which  will  rest 
such  right  and  title  in  the  instrument,  as  enables  the  agent  to  nse  it  not 

for  collection,  bat  for  the  payment  of  his  own  debts.    EMef  vs.  Skmrf, . .  335 

6.  An  attorney  or  mnndafeory,  cannot  take  his  own  paper  in  payment 

of  a  debt  due  to  his  principal ....•• t^. 

AMENDMENT. 

1.  On  a  plea  which  objects  to  the  legality  of  the  action,  because  all 
persons  having  an  interest  are  not  parties,  the  court  may  permit  an 
amendment,  which  will  briug  all  the  parties  before  it  Zaeharie  vs. 
Bkmdin, 154 

2.  Where  the  facts  set  forth  in  a  supplemental  petition,  are  not  estab- 
lished by  proof,  the  bare  filing  of  it  can  have  no  legal  eiTect  on  the  rights 
oftheparties.     Oramtrvs.  PerrUatf., • ••  208 

3.  Whether  amendments  after  issue  joined,  shall  be  permitted,  depends 
on  the  exercise  of  the  sound  and  legal  ^scretion  of  the  court;  but  from 
the  exercise  of  that  discretion,  an  appeal  may  be  taken.  l\iehar  vs. 
Lities 997 

4.  It  is  a  general  principle,  which  may  be  safely  resorted  to,  that 
amendments  should  be  permitted,  when  they  tend  to  the  furtherance  of 
justice • ib. 

5.  In  a  suit  for  the  price  of  a  tract  of  land,  where  the  defendant  set  up 
the  judgement  of  a  third  party,  evicting  him  of  the  land,  and  praying  for 
the  rescission  of  the  sale,  and  cancelment  of  his  obligation  to  pay  the 
price,  the  plaintiff  may  amend  his  petition,  and  allege  facts  in  avoidance 
of  the  causes  of  rescission  and  nullity  of  the  sale  set  forth  by  the  defen- 
dant.   Ifeiaiieon'sAsirsvs.  DttAnim/, •••...•  362 

6.  Amendments  are  admissible  at  any  stage  of  the  case  previous  to 
trial,  and  will  always  be  admitted  when  they  promote  justice.    EasHm 

vs.  Dmgvtf. • • 307 

7.  After  the  defendant  has  answered,  if  he  becomes  the  owner  of  the 
claims  on  which  suit  is  pending  against  him,  he  may  amend  his  answer, 
and  plead  eonfnion  of  claims;  and  if  he  had  pleaded  any  otiier  matter 


580  INDEX  OF 

FAfiE. 

iBconnftent  wHh  the  general  iMue,  it  would  have  been  a  waiver  of  that 
plea  only 

APPEAL. 

1.  A  certificate  which  states  a  want  of  recollection  in  the  judge,  in  re- 
lation to  matters  given  in  evidence,  or  that  he  does  not  recollect  any 
thing  having  been  adduced  except  what  the  record  contains,  is  too  nega- 
tive in  its  terms  to  induce  a  positive  belief  that  such  record  contains  all 

the  evidence  adduced  by  tiie  parties.    Hodgt  vs.  kU  Credkon, 8 

2.  Witiiout  such  a  certificate  as  is  required  by  law,  the  Supreme  Court 
cannot  investigate  tiie  merits  of  a  case • • *^' 

3.  If  there  be  no  co^lsseotio  Uta$,  the  case  willbe  remanded.  AUaim  vs. 
PruUmttol l^ 

4.  Although  the  case  presents  but  a  question  of  fact,  which  was  cor- 
rectly determined  below,  damages  will  not  necessarily  be  given  as  for  a 
frivolous  appeal.     HmUemyt,  Canolgetal,..,. 18 

5.  The  appeal  will  be  dismissed,  where  the  appellant  fails  to  prosecute 

a  (Hrevious  one  taken  in  the  same  suit.    Daxar  vs.  Seargemtt ••••    41 

6.  The  appellant  must  take  care  to  bring  up  the  case  in  such  a  manner 
as  to  enable  the  Supreme  Court  to  review  the  judgement  complained  of. 
Pda^frin  vs.  ITtnter 46 

7.  An  answer  to  the  meitts  which  follows  an  exception  on  the  same 
paper  to  the  manner  in  which  the  appeal  is  brought  up,  cannot  be  consid- 
ered as  a  waiver  of  the  objection.     Cka$uUar  vs.  Wkhenpoon, 67 

ft 

8.  The  time  days  given  to  the  appellant  after  the  time  allowed  him  to 
file  the  record,  are  days  of  grace,  within  which  he  is  entitied  to  the  ben- 
efit of  his  appeal • ,    jft. 

9.  When  the  Supreme  Court  are  of  opinion  that  the  testimony  does 
not  support  a  fact  assumed  by  the  judge  uqw,  the  judgement  of  the  latter 
will  be  reversed.     Chewya.KfiMA, 145 

10.  After  a  cause  is  sent  to  the  Supreme  Court,  by  regular  appeal  from 
any  of  the  inferior  tribunals  of  the  state,  the  court  of  the  first  instance  can 
no  longer  legally  take  any  steps  therein,  except  such  as  maybe  necessary 

to  transmit  the  record  to  the  court  above.    Pemberton  vs.  Zacharief 905 

11.  The  appellee  must  be  cited  to  appear  before  the  court  of  appeal  at 

its  next  term,  if  there  be  sufficient  time.    Smith  vs.  Nolandf S80 

12.  Where  the  original  petition  does  not  specify  the  sum  claimed,  and 
the  record  affords  no  evidence  of  that  fact,  except  the  petition  of  appeal, 
the  appeal  will  be  dismissed.    JfeKeAef  vs.  JBoneco^e...... 296 
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13.  Where  the  record  is  imperfect,  the  appeal  will  be  remanded  at  the 
cost  of  the  appellant.     SmiCA  vs.  Leake, 296 

14.  An  objection  which  should  have  been  made  in  the  court  below, 
cannot  be  noticed  in  the  appellate  court.    Marckand  vs.  Caulitr, 299 

1&.  If  the  inferior  court  reject  testimony-  which  the  Supreme  Court 
consider  admissible,  but  superfluous,  the  cause  will  not  be  remanded. 
Richard  ys.  Bird, 905 

16.  An  appeal  returnable  on  a  day  when  the  court  does  not  sit,  is  null.     '^ 
Rains  vs.  Kemp, 316 

17.  It  is  not  sufficient  ground  to  dismiss  an  appeal,  because  the  bond  is 
signed  by  another  person  for  the  appellant,  as  attorney  in  fact,  without 
producing  his  authooty.  The  appellant  is  bound  by  law  to  comply  with 
the  judgement  of  the  court,  and  the  surety  furnishes  to  the  appellee  all 
the  security  he  can  require.     SvngUUm  vs.  Smiihf 430 

18.  The  appellee  must  allege  the  injury  done  him  by  the  judgement, 
and  pray  that  it  be  amended,  in  his  answer,  or  he  will  not  be  relieved  on 
theappeal.    Lwum  y^.  Moon, 434 

19.  Where  a  case  rests  entirely  on  matters  of  fact,  and  a  verdict  and 
judgement  rendered  for  the  defendant  in  the  inferior  court,  and  a  motion 
for  a  new  trial  overruled,  the  judgement  below  will  not  be  touched,  espe- 
cially when  the  evidence  shows  no  apparent  error  in  the  first  decision. 
SUwoarivs,  Berard, 454 

20.  Where  the  error  in  the  record  is  patent,  and  shown  by  the  clerk's 
certificate,  and  after  the  cause  has  stood  over  one  term,  a  oeriiofari  will 
not  be  granted  on  the  motion  of  the  appellant,  unless  he  accounts  by  affi- 
davit or  otherwise,  for  his  apparent  neglect  to  move  for  it  sooner.  The 
appeal  will  be  dismissed  at  his  costs.    BeUvs.BeU,. 470 

21.  Where  a  case  involves  nothing  but  facts,  and  the  testimony  is  va- 
rious and  contradictory,  and  where  fraud  and  collusion  are  found  by  the 
court  of  the  first  instance,  between  the  plaintiffs  and  defendants  against 
the  intervenors,  although  it  is  doubtful,  from  the  evidence,  whether  the 
whole  of  the  plaintiff's  claim  is  fraudulent,  yet  the  judgement  of  the  infe- 
rior court  will  not  be  reversed.    Prewni  vs  SimM^ •••••••.  473 

BAIL. 

1.  Where  the  debtor  has  no  property  in  the  state,  an  order  of  bail  will 
not  be  set  aside,  on  the  ground  that  he  had  engaged  his  services  for  two 
years^  as  clerk  to  a  mercantile  house.     jl6a<  vs. /to6stotfo,, ,..,••..•«.,.  226 
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BROKER. 

1.  A  broker  who  ondertakM  to  sell  ilaves  for  a  certain  commissioii  on 
the  aggregate  amount  of  aalea,  can  claim  none  on  the  valae  of  slaves 
which  remain  unsold,  and  are  retorned.   '  G^urgom  vs.  CmcMlUf 115 

BUILDING. 

1  Where  a  change  it  made  hi  the  ootutmction  of  a  bniMiBg,  if  the 
materials  be  furnished  by  the  owner,  the  change  will  be  presumed  to  have 
been  made  with  his  consent.    AndrmuvB.Meoh, «.  101 

BOUNDARY. 

1.  In  an  action  of  boundary,  when  the  true  position  of  several  dividing 
lines  depends  on  the  true  course  of  a  base  line,  which  calls  to  ran  "north 
forty  degrees  east,  without  attending  to  the  variation  of  the  compass, 
which  was  eight  degrees  to  the  east  of  north,  as  ascertained  for  the  pur- 
pose of  showing  the  north  forty  degrees  east  of  the  true  meridian  on  the 
globe;"  such  line  will  be  taken  and  construed  to  run  "north  forty  degrees 
east,  as  shown  by  the  needle,  without  attention  to  or  allowing  first  vari- 
ation.''    HidkniMi  vs.  Hudson, 590 

9.  An  action  of  boundary  to  adjust  the  Kmits  between  two  or  more 
plantations,  b  not  a  sufficient  disturbance  of  possession  or  title  to  autho- 
rise the  purchaser  to  maintain  an,  injunction  to  stay  the  payment  of  the 
price.    Oidtonrs.  PimUsgi 5M 

CITATION  AND  PETITION. 

1.  Service  of  both  citation  and  petition,  is  necessary  to  bring  a  defen-  * 
dant  into  court  to  answer;  the  provisions  of  the  Code  of  Practice  on  this 
subject,  are  not  repealed  by  the  act  of  I8S8.     Zaekarie  vs.  BUmdm, 154 

2.  The  provisions  of  the  Code  of  Practice  on  the  subject  of  citations, 

do  not  apply  to  persons  residing  out  of  the  stale.     WeU  vs.  fPUsom, 219 

3.  The  judgement  of  the  court  must  be  in  conformity  with  the  prayer 

of  the  petition.    Orarisr  vs.  Berron, , 239 

4.  If  the  appellee  reside  in  another  state,  citation  is  to  be  made  on  the 
advocate,  not  the  agent  or  attorney  in  fact.    Sharp  vs.  Martm, • .  317 

CITY  COUNCIL. 

1.  Where  an  act  of  adjudication  is  made  in  reference  to  and  in  con- 
formity with  an  ordinance  of  the  City  Council,  it  imposes  all  the  obli- 
gations and  confers  all  the  rights  created  hy  the  ordinance,  although  no 
mention  be  made  of  them  in  the  act  of  adjudication.  La  Rom  vs.  1%b 
Moffor 26 
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2.  The  ordinance  of  the  Corpomtion  of  New-Orieant,  whkh  autho- 
rif  es  a  sale,  under  the  orders  of  the  Mayor,  of  property  which  is  suffered 
to  remam  on  the  levee  for  a  longer  time  than  the  police  regulations  of 
the  city  permit,  is  not  within  the  powers  vested  in  the  corporation,  nor 
could  such  power  be  constitutionally  conferred.   Lmafear  vs.  Tibe  JKsyor,    97 

3.  The  corporation  have  a  right  to  remove  encumbrances  on  the 
levee  at  the  expense  of  the  proprietor, •••••.     ib. 

CONTRACT. 

1.  Until  a  writing  be  perfected  by  the  signature  of  the  parties,  it  is  but 
an  inchoate  one,  and  either  party  has  the  right  of  recanting.  Bloeker  vs. 
TVOnum, 77 

8.  It  is  not  an  objection  to  a  t^naiagmatie  contract,  that  it  is  not  made 
in  as  many  originals  asthere  are  parties.     Weis  vs.  MaMtmi, 121 

a  In  commutative  or  reetprocal  contracts,  where  the  agreement  re- 
quires the  performance  of  aevend  acts,  a  partial  performance  authorises 
a  recovery  to  the  amount  which  the  other  party  is  benefitted,  but  subject 
to  a  deduction  of  such  damages  asmay  be  sustained  by  the  failure  to  dis- 
charge the  other  parts  of  the  agreement.    EtU  Ys.  SparkSf 463 

4.  And  although  the  court  can  look  beyond  tiie  form  in  wliich  the  pai^ 
ties  clothe  their  contracts,  yet  without  an  express  agreement  to  die  con- 
trary, it  will  be  presumed  to  be  thefa*  intention  to  te  governed  by  the 
rulestowhichthefonnofthe  obligation  is  subjected.    Knox  vt,  Dixon,,.  406 

COUNTER  LETTER.  ' 

1.  Where  a  sale  is  made  for  other  purposes  than  those  eiprossed  in  the 
act,  it  is  in  the  power  of  the  vendor  to  take  a  counter  letter;  and  by 
faUing  to  do  so,  he  praoludea  himself  from  all  possibility  to  annul,  or  in 
any  mannerchaage  the  contract.    JVMJ^iHm  vs.  OWfSi, 4 

CONSIGNEE. 

1.  The  objection  that  a  judgement  cannot  be  given  agamst  the  con- 
signee unless  he  receives  the  goods,  cannot  be  urged  where  the  latter  has 
sued  for  damages  for  the  nondeliveiy  of  the  goods.    Cox  vs.  BatUeU, ....  130 

2.  The  captain  has  a  right  to  dMM&d  of  the  consignee  that  he  sign  an 
aiverage  bond  before  delivery  of  the  goods, ..••••..,,,  .      A 

3.  Where  biUs  are  aeeq>ted  on  thefaith  of  a  eonsigament  and  the  pay- 
ment  of  them  guarantied  by  the  consignor,  the  latter  is  responsible  for 
any  deficit  which  may  ramahi  in  payment  of  the  bUls  after  deducting  the 
nett  proceeds  of  the  consignment;  bnt  he  is  not  chargeable  with  costs 
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which  die  consignee  may  have  incoired  in  resisting  a  soit  in  relation  to 
charges  and  expenses  upon  the  consignment.     WkUe  vs.  Wood^ 170 

4.  A  consignee  called  in  as  a  garnishee  has  a  right  to  retain  the  money 
which  he  has  paid  for  freight,  insurance,  Ac...  •• 187 

CONSTRUCTION  OF  LAWS. 

1.  In  interpreting  a  statute  the  preamble  must  be  looked  to  as  making 
a  part  of  the  law  or  legislative  will;  but  if  it  contain  any  expressions  con- 
tradictoiy  and  irreconcilable  with  the  enacting  parts  of  the  statute,  the 
latter  will  prevail.    MamUtqmeu  ei  at.  vs.  Hal, 51 

CONTINUANCE. 

1.  Where  a  judgement  by  default  is  set  aside,  and  an  answer  put  in  after 
the  cause  is  fixed  for  trial,  the  defendant  will  not  be  entitled  to  a  contin- 
uance, if  it  appear  that  the  delay  of  filing  the  answer,  was  caused  by  his 
own  negligence.    Reed  vs.  PtJfnn 161 

2.  A  continuance  improperly  granted,  forms  no  ground  to  reverse  the 
judgement  of  the  inferior  court.    SJUnp  vs.  JWsftis ^7 

3.  A  defendant  is  not  entitled  to  a  continuance  on  the  score  of  surprise^ 
when  by  the  proceedings  on  a  former  trial  of  the  same  cause,  he  u 
apprised  of  the  grounds  assumed  by  the  plaintiff,  and  the  nature  of  the 
proof  in  support  of  them.    J^ekg  vs.  Skarp, 335 

4.  Where  the  defendant  has  been  cited  about  four  months  before  court, 
is  absent  when  the  suit  is  called  for  trial,  and  has  taken  no  preparatory 
steps  for  his  defence,  but  has  only  spoken  to  his  counsel  to  attend  to  any 
business  of  his  which  might  arise  in  court;  although  his  couwel  makes 
affidavit  that  he  has  a  good  defence,  and  believes  his  rights  will  be  much 
injured  if  the  cause  is  tried  without  an  opportunity  of  consulting  him,  but 
is  not  aware  of  any  proof  in  his  favor,  it  will  not  be  good  ground  for  a 
eontinuance  of  the  cause.    McPkenon  vs.  RobiiMon, 563 

COMPENSATION. 

1.  Tlie  payment  of  a  specific  sum  does  not  liquidate  an  nnsetded 
account,  and  cannot  be  pleaded  in  compensation.  McShmgtA  vs.  MtUr 
hmg 909 

2.  A  surety  who  is  sued  for  the  price  of  slaves  purchased  at  a  probate 
sale  by  the  wife  of  the  deceased  partner,  cannot  set  up  a  claim  in  com> 
pensation,  for  the  usufruct  interest  allowed  to  her  for  her  marital  portion 
aftersheisdead.    Curtis* b heks y».  Ytnmg, • ••••.. 540 


PRINCIPAL  BIATTERS.  585 

PAGE 

COUNSEL  FOR  ABSENT  HEIRS. 

1.  The  law  allows  remoneratioii  for  the  counsel  of  absent  heirs^  for  ser- 
vices rendered,  Imt  no  compensation  for  the  loss  of  the  opportunity  of 
being  employed  against  the  estate  claimed  by  the  heirs  he  represents. 
Lhaon  vs.  Meart, , • 434 

CLERKS  OF  COURT  (REMOVAL.) 

1.  The  act  of  February  17th,  16Si,  prescribing  the  manner  in  which 
clerks  of  courts  may  be  removed  from  office,  only  permits  prosecutions  to 
be  carried  on  by  private  individuals,  for  malfeasance  or  misfeasance  in 
the  discharge  of  the  duties  of  their  offices.    Stale  vs.  Kdham, 494 

3.  Caies  may  occur  where,  although  there  may  be  no  breach  of  official 
duty,  the  court  on  information  given,  will  direct  a  prosecution  by  the  dia- 
trict  attorney.  But  they  must  be  strong  cases;  such  as  render  it  unsafe  to 
the  public,  that  the  clerk  be  allowed  to  discharge  the  duties  of  his  office 
any  longer* • • ib. 

CURATOR 

1.  Where  a  suit  is  commenced  by  the  curator  of  a  vacant  estate,  on  his 
predecessor's  bond,  and  the  penalty  is  not  claimed,  the  action  will  be  con- 
sidered as  one  to  compel  the  previous  administrator  to  account  and  pay 
over  such  sums,  as  he  may  be  responsible  for  in  relation  to  his  adminis- 
tration,   nuavs.  WeU$, 537 

DEMAND. 

1.  The  want  of  an  amicable  demand  must  be  specially  pleaded  m  Hmme 
iUes.    Fncvs.  BeAee, • « 106 

2.  There  most  be  an  amicable  demand  prior  lo  the  Institution  of  the 
suit  in  order  to  charge  the  defendant  with  costs.    Jforrif  vs.  Crocker,  •  •  •  147 


3.  It  is  not  necessary  to  prove  an  amicable  demand  where  the  debtor 
conceals  hlmseif  to  avoid  citation,  or  has  left  the  state  and  his  resldenoe  u 
notknown.    Ibrfs vs.  MesasfMy, « • 203 

4.  In  cases  of  attachment,  where  both  plaintiff  and  defendant  redde 
out  of  the  state,  If  the  residence  of  the  latter  be  known  the  plaintiff  must 
prove  an  amicable  demand.  ••••••••• ,».    ik. 

DEBTOR  AND  CREDITOtl  (im  $oiido). 

1.  A  creditor  of  several  debtors  w  toHdo,  who  has  received  a  dividend 
from  the  estate  of  one  of  them,  can  only  ehdm  from  the  estate  of  the 
othera  te  ameont  due,  after  dedueting  the  paynest  made.    €A«mm»  vi. 
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CgUNSEL  FOR  ABSENT  HEIRS. 

I.  The  law  ■llowsremnncntionforthe  coudwI  of  absent  hein,  for  ser- 
vice! rendered,  liat  no  c«mpennlioD  for  Ihe  lou  of  the  opportunity  of 
being  employed  eguiut  Ihe  eitate  claimed  by  Ihe  hein  he  repreMnts. 
Lialoii  yi.  Mean 431 

CLERKS  OF  COURT  (REMOVAL.) 

1.  The  act  of  February  17tb,  1621,  preaeriblng  the  manaer  In  which 
alcHo  of  courts  may  be  removed  (rom  office,  only  permitiprosec  Jtious  to 
be  carried  on  by  private  individual!,  for  maUeasanca  or  miifeBaance  ia 
the  diicba^eofthedutiei  of  their  office!.     SUttevt.  KeOam, 494 

3.Ca*eimayocotv  where,  altbou^  there  may  be  no  breach  of  official 
daty,the  conrtoDinfonnationgiveD,  willdit«et  aprowcntion  by  the  dis- 
trict attorney.  But  they  mmt  be  strong  cases;  such  as  render  it  uniafe  to 
the  public,  that  the  clerfc  be  allowed  to  discbarge  the  duties  of  his  office 
any  longer ib. 

CURATOR 

1.  Wbereasuiti!  eommeneedby  the  curator  of  avaeant  estate,  on  bw 
predecessor'!  bond,  and  the  penalty  ii  not  claimed,  the  aelioti  will  be  eon- 
■idered  b!  one  to  compel  Ibe  previous  admiaiitrator  to  acconnt  and  pay 
over  such  sums,  as  he  may  be  responsible  for  hi  relation  to  bli  admlab- 
tratloD.    FtMvt.  Wills, 63T 

DEMAND. 

1.  The  want  of  an  amleable  demand  mn!t  be  q«cUIIy  pleaded  •■  linMM 


S.  These  most  be  an  amieable  deaund  prior  to  the  Instilntion  of  (ha 
salt  in  order  to  cliarge  Ihe  defendant  with  costs.    Shrritvi.  Ctvcier, ...  U 

3.  It  is  not  necessary  to  prove  an  amicable  demand  where  the  iMer 
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2.  The  rig^t  of  the  eredHor  to  lateifere  with  the  eMtncti  which  his 
debtor  may  enter  into  with  third  persooB,  ii  wholly  founded  on  the  injuy 
tjiey  may  oecesion  him.    Gefoio  vs.  X.M0W, • 989 

DISCRETION. 

1.  Caaes  rabmitted  to  the  discretion  of  e  Jndge  or  court,  are  lubmitted 
to  his  legal  discretion,  and  from  his  exercise  thereof  an  appeal  may  be 
taken.    St0UrB,Jmdg€Uwi$,*:.4 Ill 

DISCUSSION. 

1.  It  is  a  clear  principle  of  law,  that  the  right  to  claim  discussion,  on 
the  part  of  the  surety,  ceases  Immediately  on  the  insolTency  of  the  princi- 
pal debtor.    Jler^ati  sC  al.  vs.  libsir  Craditofs, 7 

DONATION. 

1.  An  acceptance  is  not  required  by  the  Spanish  laws,  to  give  effect  to 
a  donation,  martii  ea«sa;  and  in  donations  Mfsr  tmot,  H  was  only 
required  to  deprive  the  donor  of  the  power  of  revocation,  when  deliveiy 
did  not  accompany  the  gift.    iWi^ter  vs.  Ifasscf , 4S4 


S.  Subsequent  changes  of  disposition  of  property,  in  a  will  which  is 
Invalid,  show  a  sufficient  intention  of  a  change  of  mind,  as  will  revoke  a 
former  donation • • • ik- 

DOMICILE. 

1.  So  long  as  a  person  retains  an  office  which  he  holds  during  good 
behaviour,  the  law  implies  the  continuance  of  his  domicile  in  the  place 
where  he  is  to  exercise  his fimctlons.    Odbsf  vs.  EosImi,.  ..••••..• 69 

EVIDENCE. 

1.  The  rules  relating  to  a  commencement  of  proof  in  writing,  contained 
h|  the  old  Civil  Code,  have  not  been  re-enacted  in  the  Louisiana  Code; 
conaequently,  our  laws  are  now  silent  on  the  subject  of  a  beginning  of 
written  proof  by  oral  testimony.    AMj^mh  vs.  CMaisss, 1 

2.  Where  third  persons  have  an  interest  to  set  aside  a  contract,  and 
allege  fraud  against  its  validity,  parole  evidence  is,  from  necessity,  admis- 
sible     d. 

3.  He  who  claims  property  sold  under  an  execution,  must  produce  the 
judgement  of  a  court  having  jurisdiction  of  the  matter  in  dispute* 
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4.  Where  the  parties  to  a  written  contract,  by  mutual  consent,  enter 
Into  a  nevr  a|;reement  as  regards  some  part  of  it,  proof  of  the  latter  agree- 
ment may  be  made  by  parole.    Bamlign^  vt.  Urquhart,* 90 

5.  A  simulated  sale  and  consignment  of  property  to  B,  for  the  benefit 
of  C,  cannot  be  taken  into  consideration  in  a  contest  between  C  and  an 
attadiing  creditor.     FriceYu,  Bradford,,., 35 

6.  Where  the  parties  acknowledge  a  parole  agreement  for  immoveable 
property,  or  consent  to  admit  parole  evidence  to  establbh  it,  the  court 
will  carry  their  agreement  into  effect  as  proved.    Bopkiiu  vs  LocMrftifis,    M 

7.  If  the  plaintiff  give  evidence  inconsistent  with  or  contrary  to  the 
right  of  action  set  out  by  him  in  the  petition,  he  cannot  recover.  Bat  if 
the  defendant,  not  satisfied  with  this  proof,  will  introduce  evidence 
which,  instead  of  corroborating,  raises  doubts  of  the  verity  of  that  which 
his  adversary  has  offered,  the  case  must  be  examined  on  all  the  prooL 
Hodman  vs.  Clapiar  etai 76 

8.  An  agreement  for  the  price  of  services  does  not  preclude  proof  of 
their  value.     Gintrjonya,  CueuUu, 115 

9.  Where  the  instrument  is  executed  out  of  the  state,  the  presumption 
is,  that  the  witnesses  reside  there,  and  in  such  a  ease,  the  handwriting  of 
the  party  may  be  proved     Barfidd  vb,  HewleU, 118 

10.  Irrelevant  evidence  can  do  no  injury,  and  the  admission  of  it  will 
not  entitle  a  party  to  have  the  cause  remanded.  But  if  a  party  be  de- 
ceived by  an  unexpected  piece  of  evidence  which  he  could  have  contra- 
dicted had  he  been  aware  of  its  intended  introduction,  he  will  be  entitled 

to  a  new  trial  on  the  score  of  surprise.     Wns  vs.  Mamkairt, 121 

11.  In  an  action  for  work  and  labor,  where  the  parties  are  at  issue  on 
the  question,  whether  the  plaintiff  has  been  fully  paid  according  to  con- 
tract,-or  the  value  of  hb  work,  the  defendant  may  give  in  evidence  the 
award  of  arbttrators,  to  show  the  value  of  the  work,  although  it  be  neither 
pleaded  in  the  answer  nor  notified  to  the  plaintiff. ^    A. 

12.  The  endorsements  made  by  a  party  in  possession  of  a  document  are 
evidence  against  him,  unless  he  shows  them  to  have  been  made  with  the 
consent  of  the  party  against  whom  he  wishes  to  use  them*. .« ib. 

13.  Testimony  taken  in  a  cause  may  be  used  by  either  party.     Godfrtif 

vs.  £M, 158 

14.  Testimonial  proof  cannot  be  admitted  to  establish  a  contract  of 
a^ncy  which  has  relation  to  sales  and  purchases  of  real  estate.    Badtm 

^.  ANi0i»,... le^ 
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15.  Oral  tetttmony  to  inadmittlble  to  pfOT«  a  contract  ralating  to  tke 
sale  of  real  estate  or  slaves,  and  no  means  an  lift  to  a  vendee  of  Mek 
things  to  enforce  a  verbal  agreement  to  sell,  except  the  privilege  of  resort- 
ing to  the  oath  of  the  vendor % tl. 

16.  When  thfrd  persons  attack  contracts  on  the  ground  of  fraud,  testi- 
monial proof  b  of  necesnty  admissible;  but  where  the  allegation  of  fraud 
comes  from  one  of  the  parties  to  a  contract,  he  is  bound  to  establish  it  by 
some  written  evidence,  such  as  a  counter  letter,  Ae *• 

17.  Evidence  may  be  received  to  show  that  a  woman  of  color,  who 
claims  under  a  will,  is  the  adulterous  bastard  of  the  testator.  Jmg  vs. 
Dorioeourt, ^'S 

18.  Article  31  of  the  Civil  Code,  which  points  out  the  mode  for  6ie 
proof  of  natural  paternal  descent,  relates  only  to  illegitimate  children  sus- 
ceptible of  being  legally  acknowledged,  and  not  to  adulterous  bastards.    * 

la  An  agent  is  a  competent  witness,  and  a  demand  made  by  him  in 
the  presence  of  another  witness,  is  one  made  in  the  presence  of  two  wit- 
nesses.    Godfifrai  vs.  AUenon,.*.. • • 

30.  The  deposition  of  a  witness  who  was  originally  one  of  the  phiintiffii 
in  a  cause,  may  be  received  in  evidence,  when  be  swears  he  has  no  in- 
terest in  the  event  of  the  suit.    SCroN^vs.  ComreeUe, 


21.  TesHmony  whkh  has  a  bearing  on  the  caMe,  though  It  benotim- 
portant,  cannot  be  rejected  on  the  ground  of  iirelevaney.  Amdnu  vs. 
mikmu, 

32.  In  an  action  by  the  creditors  of  the  vendor,  to  annul  a  sale,  on  the 
ground  of  fraud,  the  vendee  U  a  competent  witness,  although  he  may  have 
transfemd  the  property.    Breim  vs.  Fsfynson,. 267 

23.  An  alteration  In  a  baptismal  registry,  by  erasing  the  word  '*nalu- 
T^,"  and  writing  over  it  the  word  "legitimate/'  has  no  effect  in  prevent- 
ing the  registry  from  being  used  to  establish  the  period  of  birth,  although 
the  aiieration  bn  not  accounted  for.  It  would  be  otherwise  if  the  docu- 
ment were  offered  to  establish  the  legitimacy  of  the  parties.    Fktek$r  vs. 


24.  Where  the  objeot  is  to  establish  timt  certain  psoperty  made  part  of 
the  estate,  an  extract  fsom  the  inventoiy  is  proper  evidenoe,  and  the 
whole  need  not  be  produced ..••• •.•••    tl. 

25.  Ancient  titles  are  proper  evidence  when  not  opposed  to  a  grant 
fromtheUnited  States ,. •..«. 9. 
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96.  Anactef  mortgage  of  land,  made  by  a  duly  aothorimd  agent  of 
the  partiien»ic  evidence  of  a  debt  agaiBft  the  firm.    RiehardyB.Biirdf»  906 

87.  In  a  petitory  aetion,  if  the  plaintiff  alleges  that  he  derives  his  title 
by  virtue  of  certain  acts  of  Congress,  and  as  asngnee  of  another  to  whom 
a  certifieate  had  been  given,,  the  pluntiff  may  offer  in  evidence  a  certifi- 
cate to  him,  in  virtue  of  a  purchase  of  his  assignor.    Boatner  vs.  WtiBur,  313 

28.  The  mortgagor  of  slaves,  for  a  certain  sum,  may  by  parole  evidence 
prove  usurious  interest,  although  la  his  answer  he  has  not  specified  the 
amount  of  such  a  claim.    Anaf  vs.  JJTsiiqi,.....* •••• «••  318 

29.  All  matters  which  may  be  specially  pleaded  in  defence,  are  open 
to  the  admission  of  evidence  of  eveiy  fact  which  might  be  legally  op- 
posed to  them  in  pleading.    Jitdfcsy  VB.  fiftetp, 835 

30.  Where  a  purchaser  of  a  tract  of  land,  when  sued  for  the  price, 
alleges  fraud  and  error  of  fact  and  law,  in  the  contract  of  sale,  by  stating 
his  sole  motive  in  the  purchase  was  to  benefit  the  vendor,  by  enabling 
him  to  set  up  a  good  and  legal  title  against  a  claim  in  warranty,  on  a^ 
count  of  an  eviction  firom  the  same  land,  and  that  the  vendor  knew  at 
the  time  such  purchase  could  not  subserve  his  purpose,  not  being  the 
land  from  which  the  eviction  Xooik  place :  under  these  pleadings  parole 
evidence  will  be  admitted,  to  prove  tlie  error  and  fraud  alleged  in  avoid* 
ance  of  the  contract    Brmutmrdvn,  Smiriqmj ••••••••  317 

31.  The  records  of  the  nit  evicting  the  defendant,  and  the  act  of  re- 
nunoiation  of  the  party  evicting  him,  leBonncing  all  advantage  under 
such  Judgement,  are  admissible  evidence  on  the  part  of  the  plaintiff,  to 
show  the  eviction  was  procured  through  frand  and  collueioa  on  the  part 
of  the  defendant;  and  that  all  advantage  gained  by  it  was  renounced. 
JMsloiieoii'sllWrtvs.DiiAamcl...... 962 

32.  In  a  contract  for  the  alienation  of  lands  and  improvements,  on 
failure  of  the  vendee  to  comply,  parole  evidence  is  inadmissible  to  prove 
the  noncompliance  and  damages  resulting  therefrom  to  the  vendor.  Pat- 
fefMiiVB.  BtoffsCoJ 374 

33.  He  who  claims  damages  for  the  inexecution  of  a  contract,  must 
prove  that  it  was  actually  enterod  into,  in  the  same  manner  and  by  as 
high  evidence  as  if  it  required  a  specific  performance •••••    ib. 

Mm  Pturole  evidence,  in  a  claim  for  damages  on  failure  of  the  vendee  to 
comply  with  a  contract  for  real  property,  is  inadmissible  even  as  a  begin- 
ning of  proof. ..••.•••.« ...•• ib. 

35.  Where  parole  evidence  discloses  the  fact  that  the  rate  of  Interest  In 
a  dster  state  is  fixed  by  statute,  the  statute  itself  must  be  prodo^d,  as  the 
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beat  evidenoe  to  prove  Um  rmte  of  iBtentl  io  saeh  atele.    Mkm't  Bun 
▼•.  Hardimg, ••••••••« • ••••  378 

36.  Wbere  a  receipt  is  given  by  tbe  agent  of  the  plaintiff  in  exeeotion 
for  a  certain  fwn,  "in  foil  of  the  within  eieeatioB/'  parole  evidence  will 
be  received  to  show  there  is  error  in  the  written  receipt,  end  tliat  it  was 
only  intended  to  be  given  in  full  for  all  the  money  then  made  on  the  exe- 
cution.   SmgUtmrB,  SmUk, • 430 

37.  WhMi  two  written  docnmentSi  each  equally  entitled  to  credit,  are 
apparently  inconsistent  with  each  other,  they  maybe  explained  and  recon- 
ciled by  evidence,  deAors  the  instrment t& 

36k  in  an  action  of  partition  and  settiement  between  the  heirs  and  sor- 
vMig  partner  of  a  cotftmuntty ,  and  payment  is  a  principal  ground  of  de- 
.fence,  although  the  evid(ence  is  not  conclusive,  in  consequence  of  the  lapse 
<^  time  since  the  transaction,  which  was  among  relations,  whose  confi- 
dence tends  io  dispense  with  the  formalities  usually  attending  transactions 
between  strangers,  and  the  judgement  b  in  favor  of  the  defendant,  it  wiO 
not  be  reversed,    ohdryrs.  Qmidfjf,, 437 

39.  Where  parole  evidence  is  introduced  to  prove  a  demand,  and  it 
discloses  the  fact  of  a  written  demand  having  been  made;  the  written 
notice  must  be  produced,  as  the  best  evidence,  or  its  loss  or  absence  ac- 
countedfor.    ,£Me  vs.  fi^rAcs • 46S 

40.  Wliere  the  plaintiffs  offer  evidence  of  the  credibility  of  one  of  their 
witnesses,  the  defendants  may  be  pennitled  to  question  another  witness 
sworn  in  the  cause,  if  the  witness,  whose  cliaracter  is  sought  to  be  sop 
ported  by  testimony,  lias  not  been  guilty  of  larceny?    PrevoM  vs.  gswssa,  478 

41.  In  this  instance  the  testimony  on  both  sides  is  illegal,  but  as  the 
plaintiffs  resorted  to  that  mode  of  supporting  the  credibility  of  their  wit- 
ness, they  cannot  complain  that  it  is  rebutted  by  the  same  means.  •••.••    ik. 

42.  The  declarations  of  the  plaintiff  cannot  be  given  in  evidence  on  his 
behalf,  when  it  does  not  appear  they  made  a  part  of  the  m  guta i6. 

43.  In  a  suit  by  an  heir  to  recover  of  the  executor  a  debt  alleged  to  be 
due  to  him  by  his  ancestor's  estate,  the  executor  may  introduce  evidence 
to  show  that  the  heir  has  lost  all  right  of  recovery  by  attempting  to  em- 
becsle  or  clandestinely  carry  away  property  of  the  succession.  HaU  vs. 
MMoUa/nd, 485 

44.  An  attorney  at  law,  or  agent  employed  in  the  collection  of  money, 
is  a  competent  witness  to  testify  on  behalf  of  the  principal  in  a  suit  con- 
testing the  foct  of  payment  Io  such  agent  by  the  origmai  debtor.  JfcOwn- 
ifim  vs.  3tsis«rf.. ..,•.,... ■••.•».. • «...«.•...« 500 
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45.  Wkere  the  evidence  to  contntfctory,  and  the  case  so  equiUy  ba- 
lanced that  a  verdict  found  either  way  would  not  be  distuibed,  the  judge- 
ment of  the  court  thereon  will  be  affirmed,  with  costs • ifr. 

46.  Where  the  plaintiff  fnmuhes  to  the  defendant  an  account  current 
between  them  up  to  a  certain  time,  and  striking  a  balance  to  be  then  due, 
which  the  defendant  receives  without  objection,  he  cannot  afterwards, 
when  sued  for  the  balance  due,  produce  the  account  to  show  overcharges, 
errors  in  calculating  interest,  and  usurious'and  illegal  charges.  It  will  be 
taken  as  evidence  of  a  settlement  and  acknowledged  balance  at  that  time. 
Jllt^(aaM2o»  vs.  Amaud « 542 

47.  In  a  suit  against  three  joint  and  several  obligors  of  a  promissory 
note,  but  who  sever  in  their  trials,  after  one  of  them  has  a  verdict  in  hiif 
favor  he  b  a  competent  witness  to  testify  on  behalf  of  his  codefendants. 
Jioto  vs.  BiekardBont 661 

48.  In  an  hypothecary  action  of  the  wife  against  property  in  the  hands 
of  a  third  possessor,  on  which  she  claims  to  have  a  tacit  mortgage  for  the 
restitution  of  her  paraphernal  effects,  it  is  incumbent  upon  her  to  prove 
that  her  pan|)henial  property  was  actually  received  by  her  husband  be- 
fore the  alienation  of  the  object  of  her  suit,  or  she  will  be  nonsuited. 
CaWsvs.  HaxleUm*8  etiate, 660 

ERROR. 

1.  Where  the  enror  of  the  judge  may  have  inflneneed  the  jury,  the 
cause  will  be  sent  back  for  a  new  trial ;  not  so  when  it  clearly  appears 
that  the  error  did  not  influence  them.    Lmosvs.  l[oni«re(a<., •«..••••••    77 

EXCEPTIONS. 

1.  The  party  who  intends  to  except  ought  to  state  cleariy,  at  the  time 
of  trial,  his  intention  to  do  so.     dins  vs.  CaMiceg, 20 

3.  Where  trial  is  gone  into  on  the  merits,  without  asking  for  a  decision 
on  an  exception,  the  exception  is  considered  as  waived.  RmoUu  vs. 
SHtj^psrdf  ••••••••••••••••■■••■«•••••■••••••••••••••••••••••••.,,,     87 

3.  An  exception  to  the  form  of  action  will  be  considered  as  waived, 

by  filing  an  answer  to  the  merits.    Smgietan  vs.  Smith, 430 

4.  Where  exceptions  to  the  form  of  action  are  pleaded  but  not  decided 
on,  and  the  parties  proceed  on  the  merits  to  judgement,  the  exceptions 
will  be  considered  as  waived  on  the  appeal.    Ktmpe  vs.  Htmt, 477 

EXECUTOR. 

1.  Whatever  may  have  been  the  rig^t  of  the  heir  to  claim  from  the  tes- 
tamentary exeonior  the  balance  in  his  hands,  if  it  was  sofceptibte  of 
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BROKER. 

1.  A  broker  who  onderUkes  to  lell  slaves  for  a  certain  commission  on 
the  aggregate  amount  of  sales,  can  claim  none  on  the  Talae  of  slaves 
which  remain  unsold,  and  are  returned.   '  Gmtrgtm  vs.  CmciiBk, 115 

BUILDING. 

1  Where  a  change  is  made  In  the  oonstmetion  of  a  bnikttng,  if  the 
materials  be  famished  by  the  owner,  the  change  will  be  presomed  to  have 
been  made  with  his  consent,    ilndretos  vs. /seoftf , 101 

BOUNDARY. 

1.  In  an  action  of  boondary,  when  the  tnie  position  of  several  dividing 
lines  depends  on  the  true  coarse  of  a  base  Une,  which  calls  to  ran  "north 
forty  degrees  east,  without  attending  to  the  variation  of' the  compass, 
which  was  eight  degrees  to  the  east  of  north,  as  ascertained  for  the  par- 
pose  of  showing  the  north  forty  degrees  east  of  the  true  meridian  on  the 
globe;"  such  line  will  be  taken  and  construed  to  run  ''north  forty  degrees 
east,  as  shown  by  the  needle,  without  attention  to  or  allowing  first  vari- 
ation."     ISekmamvn.  Hmiton, 530 

2.  An  action  of  boundary  to  adjust  the  Kmits  between  two  or  more 
plantations,  is  not  a  sufflcient  disturbance  of  possession  or  titie  to  autho- 
rise the  purchaser  to  maintain  an^  injunction  to  stay  the  payment  of  the 
price.    HmdgQH  Ts.  Phmket 6M 

CITATION  AND  PETITION. 

1.  Service  of  both  citation  and  petition,  is  necessary  to  bring  a  defen-  ' 
dant  into  court  to  answer;  the  provisions  of  the  Code  of  Practice  on  this 
subject,  are  not  repealed  by  the  act  of  1828.     Zadiane  vs.  Blanim, 154 

3.  The  provisions  of  the  Code  of  Practice  on  the  subject  of  citations, 

do  not  apply  to  persons  residing  out  of  the  stale.     Westvs,  WiUtm^, , , . , ,  219 

3.  The  judgement  of  the  court  must  be  in  conformity  with  the  prayer 

of  the  petition.    Gfrmsrvs.  BemM,... 239 

4.  If  the  appellee  reside  in  another  state,  citation  is  to  be  made  on  the 
advocate,  not  the  agent  or  attorney  in  fact.    Skarp  vs.  Martmt •  •  •  317 

CITY  COUNCIL. 

1.  Where  an  act  of  adjudication  is  made  in  reference  to  and  in  con- 
formity with  an  ordinance  of  the  City  Council,  it  imposes  all  the  obli- 
gations and  eonfers  all  the  rights  created  by  the  ordinance,  although  no 
mention  be  made  of  them  in  the  act  of  adjudication.  La  Ra$a  vs.  The 
Maifory 2t> 
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2.  Hie  ordinance  of  the  Corpontion  of  New-Orieem,  which  antho- 
riies  a  sale,  under  the  orden  of  the  Mayor,  of  property  wliich  is  mffered 
to  remain  on  the  levee  for  a  longer  time  than  the  police  regulations  of 
the  city  permK,  is  not  within  the  powers  vested  in  the  corporation,  nor 
could  such  power  be  constitntiottally  conferred.   Ltuiftar  vs.  Tlbe  M^nfotj    97 

3.  The  corporation  have  a  right  to  remove  encumbrances  on  the 
levee  at  the  expense  of  the  proprietor,.... •  ..•• ih. 

CONTRACT. 

1.  Until  a  writing  be  perfected  by  the  signature  of  the  parties,  it  is  but 
an  inchoate  one,  and  either  party  has  the  right  of  recanting.  BloeJeer  vs. 
TUhum, , 77 

2.  It  is  not  an  objection  to  a  tf/naiagmoHc  contract,  that  it  is  not  made 

in  as  many  originals  as  there  are  parties.     IFsts  vs.  JHamJbntf, 121 

3.  In  commuUtive  or  re^procal  contracts,  where  the  agreement  re- 
quires the  performance  of  several  acts,  a  partial  performance  antlioriBes 
a  recovery  to  the  amount  which  the  other  party  is  benefitted,  but  subject 
to  a  deduction  of  such  damages  as  may  be  sustained  by  the  failuro  to  dis- 
charge the  other  parts  of  the  agreement.    EHa Y8,  Spaiits, 463 

4.  And  although  the  court  can  look  beyond  the  form  hi  which  the  par- 
ties clothe  their  contracts,  yet  without  an  express  agreement  to  the  con- 
trary, it  will  be  presumed  to  be  their  intention  to  te  governed  by  the 
rulestowhiehtheformofthe  obligation  is  subjected.    Knozyn,  Dixon  f,  466 

COUNTER  LETTER.  ' 

1.  Where  a  sale  is  made  for  otfaerpurposes  than  those  exprossed  in  the 
act,  it  is  in  the  power  of  the  vendor  to  take  a  counter  letten  and  by 
failing  to  do  so,  he  precludes  himself  from  all  possibility  to  annul,  or  in 
any  manner  change  the  contract    Maigmmv,  Oimttg, ..,.,      4 

CONSIGNEE. 

1.  The  objection  that  a  judgement  cannot  be  given  against  the  con- 
signee unless  he  receives  the  goods,  cannot  be  urged  where  the  latter  has 
sued  for  damages  for  the  nondelivery  of  the  goods.    Cox  vs.  BartUUf ....  130 

2.  The  c^itain  has  a  right  to  demand  of  the  consignee  that  he  sign  an 
•verage  bond  before  delivery  of  the  goods, , ^ 

3.  Where  bills  are  accepted  on  thefaith  of  a  consignment  and  the  pay- 
ment of  them  guarantied  by  the  consignor,  the  latter  is  responsible  for 
any  deficit  which  may  remain  in  payment  of  the  bills  after  deducting  the 
nett  proceeds  of  the  consignment;  b«t  he  is  not  chargeable  with  costs 
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which  the  consignee  may  have  inclined  in  resitting  a  soit  in  relation  to 
chains  and  expenses  upon  the  consignment,     ffkiu  vs.  Woodf 170 

4.  A  consignee  called  in  as  a  gamLshee  has  a  right  to  retain  the  money 
which  he  has  paid  for  freight,  insurance,  dtc 187 

CONSTRUCTION  OF  LAWS. 

1.  In  interpreting  a  statute  the  preamble  must  be  looked  to  as  making 
a  part  of  the  law  or  legislative  will;  but  if  it  contain  any  expressions  con- 
tradictory and  irreconcilable  with  the  enacting  parts  of  the  statute,  the 
latter  will  prevail.    M4mU$qitieu  el  tU,  vs.  Heilf, •  • 51 


CONTINUANCE. 

1.  Where  a  judgement  by  default  is  set  aside,  and  an  answer  put  in  after 
the  cause  is  fixed  for  trial,  the  defendant  will  not  be  entitled  to  a  contin- 
uance, if  it  appear  that  the  delay  of  filing  the  answer,  was  caused  by  his 
own  negligence.    Bud  vs.  Pm^ny, 163. 

2.  A  continuance  improperly  granted,  forms  no  ground  to  reverse  the 
judgement  of  the  inferior  court.    Shmp  vs.  Mwtm,»  > 317 

3.  A  defendant  is  not  entitled  to  a  continuance  on  the  score  of  sniprise, 
when  by  the  proceedings  on  a  former  trial  of  the  same  cause^  he  is 
apprised  of  the  grounds  assumed  by  the  plaintiff,  and  the  nature  of  the 
proof  in  support  of  them.    Htc^r  vs.  Skarpf 335 

4.  Where  the  defendant  has  been  cited  about  four  months  before  court, 
is  absent  when  the  suit  is  called  for  trial,  and  has  taken  no  preparatory 
steps  for  his  defence,  but  has  only  spoken  to  his  counsel  to  attend  to  any 
business  of  his  which  might  arise  in  court;  although  his  counsel  makes 
affidavit  that  he  has  a  good  defence,  and  believes  his  rights  will  be  much 
injured  if  the  cause  is  tried  without  an  opportunity  of  consulting  him,  bnt 
is  not  aware  of  any  proof  in  his  favor,  it  will  not  be  good  ground  for  a 
continuance  of  the  cause.    McPktrmm  vs.  Rabinaont ■ •  •  563 

COMPENSATION. 

1.  The  payment  of  a  specific  sum  does  not  liquidate  an  unsettled 
account,  and  cannot  be  pleaded  in  compensation.  MclkmgdL  vs.  Jfol- 
iMy, S09 

3.  A  surety  who  is  sued  for  the  price  of  slaves  purchased  at  a  probate 
sale  by  the  wife  of  the  deceased  partner,  cannot  set  up  a  claim  in  com- 
pensation, for  the  usufruct  interest  allowed  to  her  for  her  marital  portion 
after  she  is  dead.    Curtis'sAetrs  vs.  Foim^,.. ...••.•,.  .«•••....•......  540 
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COUNSEL  FOR  ABSENT  HEIRS. 

1.  The  law  allows  remuneration  for  the  counsel  of  absent  heirs,  for  ser- 
vices rendered,  hut  no  compensation  for  the  loss  of  the  opportunity  of 
being  employed  against  the  estate  claimed  by  the  heirs  he  represents. 
LvnUm  vs.  Mooftf 434 

CLERKS  OF  COURT  (REMOVAL.) 

1.  The  act  of  February  17th,  1821,  prescribing  the  manner  in  which 
elerfcs  of  courts  may  be  removed  from  office,  only  permits  prosecutions  to 
be  carried  on  by  private  individuals,  for  malfeasance  or  misfeasance  in 

the  discharge  of  the  duties  of  their  offices.    StaU  vs.  Kdham, 494 

2.  Cases  may  occur  where,  although  there  may  be  no  breach  of  official 
duty,  the  court  on  information  given,  will  direct  a  prosecution  by  the  dis- 
trict attorney.  But  they  must  be  strong  cases;  such  as  render  it  unsafe  to 
the  public,  that  the  clerk  be  allowed  to  discharge  the  duties  of  his  office 
any  longer • • &. 

CURATOR 

1.  Where  a  suit  is  commenced  by  the  curator  of  avaeant  estate,  on  his 
predecessor's  bond,  and  the  penalty  is  not  claimed,  the  action  will  be  con- 
sidered as  one  to  compel  the  previous  administrator  to  account  and  pay 
over  such  sums,  as  he  may  be  responsible  for  in  relation  to  his  adminis- 
tration.   FKirtvs.  WeUiy 537 

DEMAND. 

1.  The  want  of  an  amicable  demand  must  be  specially  pleaded  m  Umme 
Utet.    IVs  vs.  Beefos, • • «•••• .••.«••••  106 

2.  There  most  be  an  amicable  demand  prior  to  tiie  inst&tatioQ  of  the 
suit  in  order  to  charge  the  defendant  with  costs.    MorriB  vs.  Croeker,  •  • .  147 

3.  It  is  not  necessary  to  prove  an  amicable  demand  where  the  debtor 
conceals  himself  to  avoid  citation,  or  has  left  the  state  and  hb  residenee  is 
notknown.    Tbrrs vs.  Jlfetsefvsy, • 903 

4.  In  cases  of  attachment,  where  both  plaintiff  and  defendant  rende 
oat  of  the  state,  if  the  residence  of  the  latter  be  known  the  plaintiff  must 
prove  an  amicable  demand,  ••••t ••••••••• •• ik. 

DEBTOR  AND  CREDITOtt  (m$oluUf). 

1.  A  creditor  of  several  debtors  tn  aaUdo,  who  has  received  a  dividend 
from  the  estate  of  one  of  them,  can  only  claim  from  the  estate  of  the 
othen  ikut  mnount  dse,  after  dednetingthe payment  made.    ChuMtua  vs. 

BKgm, • 285 

74 
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2.  The  right  of  the  erector  to  interfere  widi  the  eeotiects  which  his 
debtor  uulj  enter  into  with  third  persons,  is  whoUy  foonded  on  tlie  injury 
tfiey  may  oecesion  him.    OoifOfo  vs.  Letm, •• 339 

DISCRETION. 

1.  Caaes  sabmitted  to  the  discretion  of  a  judge  or  court,  are  submitted 
to  his  legai  discretion,  and  from  iiis  exercise  thereof  an  appeal  may  be 
taken.    Siawn. Judg€ JawU, lU 

DISCUSSION. 

1.  It  is  a  clear  principle  of  law,  that  the  right  to  claim  discussion,  on 
the  part  of  the  surety,  ceases  immediately  on  the  insolvency  of  the  princi- 
pal debtor.    JforyoK cC «l« vs.  tMr  Craditofs, ..•••••.       7 

DONATION. 

1.  An  acceptance  is  not  required  by  the  Spanish  laws,  to  give  effect  to 
a  donation,  mortU  eam§a;  and  in  donations  imUr  v¥fo§,  it  was  only 
required  to  deprive  the  donor  of  the  power  of  revocation,  wlien  delivery 
did  not  accompany  the  gift.    lVifi(ier  vs.  Jfassqf........ • 424 


2.  Subsequent  changes  of  disposition  of  property,  in  a  will  which  is 
Invalid,  show  a  suficient  intention  of  a  change  of  mind,  as  will  revoke  a 
former  donation.  •••• •••.•••••.• tl. 

DOMICILE. 

1.  So  long  as  a  person  retains  an  office  which  he  holds  during  good 
behaviour,  the  law  implies  the  continuance  of  his  domicile  In  the  place 
where  he  is  to  exercise  his  funetions.    Oakegv;Etutm, • 09 

EVIDENCE. 

1.  The  rules  relating  to  «  commencement  <^  proof  in  writing,  contsined 
h|  the  old  Civil  Code,  have  not  been  re-enacted  in  the  Iiffujiitne  Code; 
consequently,  our  laws  are  now  silent  on  the  subject  of  a  beginning  of 
written  proof  by  oral  testimony.    Maignan  yn,  QUmt, i 

8.  Where  third  persons  have  an  interest  to  set  aside  a  contract,  and 
allege  fraud  against  its  validity,  parole  evidence  Is,  from  necessity,  admis- 
sible     «. 

3.  He  who  claims  property  sold  under  an  execution,  must  produce  the 
judgement  of  a  court  having  jurisdiction  of  the  matter  in  dispute* 
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4.  Whefe  the  partiis  to  a  written  eon^racti  by  mutual  consent,  enter 
hio  a  new  agreement  as  regards  some  part  of  it,  proof  of  the  latter  agree- 
ment may  be  made  by  parole.    BomUgmg  vs.  Urquhart,* 90 

5.  A  simulated  sale  and  consignment  of  property  to  B,  for  the  benefit 
of  C,  cannot  be  taken  into  consideration  in  a  contest  between  C  and  an 
attaching  creditor.     Price  vb.  Bnulfard, 35 

6.  Where  the  parties  acknowledge  a  parole  agreement  for  immoveable 
property,  or  consent  to  admit  parole  evidence  to  establish  it,  the  court 
will  carry  their  agreement  into  effect  as  proved.    Hcpknu  vs  Laamiure,    M 

7.  If  the  plaintiff  give  evidence  inconsistent  with  or  contrary  to  the 
right  of  action  set  out  by  him  in  the  petition,  he  cannot  recover.  But  if 
the  defendant,  not  satisfied  with  this  proof,  will  introduce  evidence 
which,  instead  of  corroborating,  raises  doubts  of  the  verity  of  that  which 
his  adversary  has  offered,  the  case  must  be  examined  on  all  the  proof, 
flb/tfianvs.  C^pisr  Hai 76 

8.  An  agreement  for  the  price  of  services  does  not  preclude  proof  of 
their  value.     Gimtjanvs.  Cmetdhi, 115 

9.  Where  the  instrument  b  executed  out  of  the  state,  the  presumption 
is,  that  the  witnesses  reside  there,  and  in  such  a  case,  the  handwriting  of 
the  party  may  be  proved     Ba/tjidd  vb.  HewUtt, 118 

10.  Irrelevant  evidence  can  do  no  injury,  and  the  admission  of  it  will 
not  entitle  a  party  to  have  the  cause  remanded.  But  if  a  party  be  de- 
ceived by  an  unexpected  piece  of  evidence  which  he  could  have  contra- 
dicted had  he  been  aware  of  its  intended  introduction,  he  will  be  entitled 

to  a  new  trial  on  the  seore  of  surprise.     WeU  vs,  Mamkart, 121 

11.  In  an  action  for  work  and  labor,  where  the  parties  aie  at  issue  on 
the  question,  whether  the  plaintiff  has  been  fully  paid  according  to  eon- 
tract,-or  the  value  of  his  work,  the  defendant  may  give  in  evidence  the 
award  of  arbitrators,  to  show  the  value  of  the  work,  although  H  be  neither 
pleaded  in  the  answer  nor  notified  to  the  plaintiff. ^    a 

12.  The  endorsements  made  by  a  party  in  possession  of  a  document  are 
evidence  against  him,  unless  he  shows  them  to  have  been  made  with  the 
consent  of  the  party  against  whom  he  wishes  to  use  them..  .>i ib, 

13.  Testimony  taken  in  a  cause  may  be  used  by  either  party.     Godfrey 

vs.  HOI, 159 

14.  Testimonial  proof  cannot  be  admitted  to  establish  a  contract  of 
agency  which  has  relation  to  sales  and  purchases  of  real  estate.    Badon 

w<  ANf9n,«««» ••••••••••§••••••••...«,,.,,,, ,,    ,      lofL 
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15.  Ord  iMtimony  h  inadmiitlble  to  proT«  a  contract  relatiDg  to  the 
sale  of  real  ertatc  or  slaves,  and  no  means  are  left  to  a  vendee  of  flMh 
things  to  enforce  a  verbal  agreement  to  sell,  except  the  privilege  of  resort- 
ing to  the  oath  of  the  vendor. *•  •  • *■ 

16.  When  third  penons  attack  contracts  on  the  ground  of  fraud,  testi- 
monial proof  is  of  necessity  admissible;  bat  where  the  aUegation  of  fraud 
comes  from  one  of  the  parties  to  a  contract,  he  is  bound  to  establish  it  by 
some  written  evidence,  such  as  a  counter  letter,  &c *- 

17.  Evidence  may  be  received  to  show  that  a  woman  of  color,  who 
claims  under  a  will.  Is  the  adulterous  bastard  of  the  testator.  Jmmg  vs. 
Darioeottti,. • ••• ••••• ••••  *  ^ 

18.  Article  31  of  the  Civil  Code,  which  points  out  the  mode  for  the 
Iffoof  of  natural  paternal  descent,  relates  only  to  illegitimate  children  sua- 
cepUble  of  being  legally  acknowledged,  and  not  to  adulterous  bastards.    * 

la  An  agent  is  a  competent  witness,  and  a  demand  made  by  him  in 
the  presence  of  another  witness,  U  one  made  in  the  presence  of  two  wit- 
nesses.    GodefrvivB.  Aldenon, 229 

30.  The  deposition  of  a  witness  who  was  originally  one  of  the  plaintifis 
in  a  cause,  may  be  received  in  evidence,  when  be  swears  he  has  no  in- 
terest in  the  event  o/ the  suit.    Sirongvt.  CouredU, 338 

21.  Testimony  which  has  a  bearing  on  the  canse,  though  it  be  not  im- 
portant, cannot  be  rejected  on  the  ground  of  inelevaa^.  .^n^w  vs. 
mikm$, »57 

22.  In  an  action  by  the  creditors  of  the  vendor,  to  annul  a  sale,  on  the 
ground  of  fruud,  the  vendee  is  a  competent  witness,  although  he  may  have 
transfemd  the  property.    BrsiM  vs.  f  aiynson, 9S7 

23.  An  alteration  in  a  baptismal  registry,  by  erasing  the  word  '^natu- 
T|l,"  and  writing  over  it  the  word  "legitimate,"  has  no  offset  in  prevent- 
ing the  registry  from  being  used  to  establish  the  period  of  birth,  although 
the  alteration  be  not  accounted  for.    It  would  be  otherwise  if  the  doeu- 

•  ment  were  offered  to  establish  the  legitimacy  of  tlie  parties.    Fhieker  vs. 
CaviOkr, 267 

24.  Where  the  object  is  U>  establish  that  certain  psoperty  made  part  of 
the  estate,  an  extract  fi»m  the  inventory  is  proper  evidence,  and  the 
whole  need  not  be  produced.......... •.•■• ••••••.    s6. 

25.  Aneient  tides  are  proper  evidence  when  not  opposed  to  a  grant 
from  the  United  States .•••.•...... "9. 
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90.  Ab  aet  of  moftgage  of  land,  made  by  a  duly  aothoriMd  agent  of 
the  paftnafSyueTideneeofa  debt  agaiaft  the  firm.    RiehardYB,Birdf»  906 

S7.  In  a  petitoty  action,  if  the  plaintiff  alleges  that  he  derives  his  title 
by  virtne  of  certain  acts  of  Congress,  and  as  assignee  of  another  to  whom 
a  certifieale  had  been  given,,  the  plaintiff  may  offer  in  evidence  a  certifi- 
cate to  him,  in  virtne  of  a  purchase  of  hu  assignor.    Boatner  vs.  WdUcar,  313 

88.  The  mortgagor  of  slaves,  for  a  certain  snm,  may  by  parole  evidence 
prove  usurious  interest,  although  in  his  answer  he  has  not  specified  the 
amount  ofsuch  a  claim.    Huhuva.Ken^, • •••••«••  31B 

89.  All  matters  which  may  be  specially  pleaded  in  defence,  are  open 
to  the  admission  of  evidence  of  eveiy  (act  wliich  might  be  legally  op* 
posed  to  them  in  pleading.    Hiekeif  V5.  Sharp •••.••... 335 

90.  Where  a  purchaser  of  a  tract  of  land,  when  sued  for  the  price, 
alleges  fraud  and  eiror  of  fact  and  law,  in  the  contract  of  sale,  by  stating 
his  sole  motive  in  the  purchase  was  to  benefit  the  vendor,  by  enabling 
him  to  set  up  a  good  and  legal  title  against  a  claim  in  warranty,  on  ao* 
count  of  an  eviction  from  the  same  land,  and  that  the  vendor  knew  at 
the  time  such  purchase  could  not  subsMve  his  purpose,  not  being  the 
land  from  which  the  eviction  took  place :  under  these  pleadings  parola 
evidence  will  be  admitted,  to  prove  the  error  and  iiaiid  alleged  in  avoid* 
ance  of  the  contract.    BromasmrdvB,  Sttdri^m, ••••••  847 

31.  The  records  of  the  suit  evicting  the  defendant,  and  the  act  of  re* 
nunoiatioB  of  the  party  evkting  hni,  renonnctng  all  advantage  under 
such  judgemoit,  are  admissibie  evidence  on  the  part  of  the  plaintiff,  to 
show  the  eviction  was  procured  through  fraud  and  ooliueion  on  the  part 
of  the  defendant;  and  that  all  advantage  gained  by  it  was  renounced. 
MdoHom's  Bwn  V9.  DwhameL 908 


38.  In  a  contract  for  the  alienation  of  lands  and  improvements,  on 
failure  of  the  vendee  to  comply,  parole  evidence  is  inadmissible  to  prove 
the  noncompliance  and  damages  resulting  therefrom  to  the  vendor.  Pat- 
tsrsMVS.  BfoMeeof • 374 

33.  He  who  claims  damages  for  the  inexecution  of  a  contract,  must 
prove  that  it  was  actually  entered  into,  in  the  same  manner  and  by  as 
high  evidence  as  if  it  required  a  specific  performance ••••••• •    ib. 

34.  Parole  evidence,  in  a  claim  for  damages  on  failure  of  the  vendee  to 
comply  with  a  contract  for  real  property,  is  inadmissible  even  as  a  begin- 
ning of  proof. •• •    »*• 

36.  Where  parole  evidence  disclosesthe  fact  that  theraCe  of  interest  in 
a  sister  state  is  filed  by  statute,  the  statute  itself  must  be  prodaCM,  as  the 
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belt  eyidenoe  to  provtt  the  nta  of  iatamt  ia  inch  itale.    Mkmf*»  lUn 
▼s.  Hardimg, • • •• 378 

36.  WhMtt  a  receipt  it  given  by  the  e^nt  of  the  plaintiff  in  execation 
for  a  eertain  tmm,  "in  full  of  tlie  within  exeention,"  parole  evidence  will 
be  received  to  ihow  there  is  error  in  the  written  receipt,  and  that  it  was 
only  intended  to  be  given  in  full  for  all  the  money  then  made  on  the  exe- 
cution*   Sinfto—  vs.  Smiik,, • • 430 


37.  Wh^n  two  written  documents,  each  equally  entitled  to  credit,  are 
apparently  inconsistent  with  each  other,  they  maybe  explained  and  recon- 
ciled by  evidence,  Mers  the  instmment... «... «..••    ib 

36l  In  an  action  of  partition  and  settlement  between  the  heln  ukd  sur- 
viving partner  of  a  coiftmunity,  and  payment  is  a  principal  ground  of  de- 
.fence,  although  the  evidence  is  not  conclusive,  in  consequence  of  the  lapse 
of  time  since  the  transaction,  which  was  among  relations,  whose  confi- 
dence tendsto  dispense  with  the  formalities  usually  attending  transactions 
between  strangers,  and  the  judgement  is  in  favor  of  the  defendant,  it  will 
not  be  reversed.    oiUfff  vs,  (hndrjft • • 437 

30.  Where  parole  evidence  is  introduced  to  prove  a  demand,  and  it 
discloses  the  fact  of  a  written  demand  having  been  made;  the  written 
notice  must  be  produced,  as  the  best  evidence,  or  its  loss  or  absence  ae- 
conntedfor.    .fMs vs.  ^perfcf • 463 

40.  Where  the  plaintiffs  offer  evidence  of  the  credibility  of  one  of  their 
witnesses,  the  defendants  may  be  permitted  to  question  another  witness 
sworn  in  the  cause,  if  the  witness,  whose  character  is  sought  to  be  sup* 
ported  by  testimony,  has  not  been  guilty  of  larceny?    Preoott  vs.  Skmom,  478 


41.  In  this  instance  the  testimony  on  both  sides  is  illegal,  but  as  the 
plaintiffs  resorted  to  that  mode  of  supporting  the  credibility  of  their  wit- 
ness, they  cannot  complain  that  it  is  rebutted  by  the  same  means.  ••••..    ih. 

43.  The  declarations  of  the  plaintiff  cannot  be  given  in  evidence  on  his 
behalf,  when  it  does  not  appear  they  made  a  part  of  the  re$  gtaU, ib. 

43.  In  a  suit  by  an  heir  to  recover  of  the  executor  a  debt  alleged  to  be 
due  to  him  by  his  ancestor's  estate,  the  executor  may  introduce  evidence 
to  show  that  the  heir  has  lost  all  right  of  recovery  by  attempting  to  em- 
benle  or  clandestinely  carry  away  property  of  the  succession.  HeU  vs. 
MidkOUmd, 485 

44.  An  attorney  at  law,  or  agent  employed  in  the  collection  of  money, 
is  a  competent  witness  to  testify  on  behalf  of  the  principal  in  a  suit  con- 
testing the  fisct  of  payment  to  such  agent  by  the  original  debtor.  MeCnmr 
man  vs.  ^i(«MNt.....« ..••.,...•. 500 
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45.  Where  the  evideoee  is  contradictoiy,  and  the  case  so  eqaallj  ba- 
lanced that  a  ▼erdiet  foond  either  way  would  not  be  distnrbedy  the  jndge- 
ment  of  the  court  thereon  will  be  affirmed,  with  cofts... ib. 

46.  Where  the  plaintiff  furnishes  to  the  defendant  an  account  cunent 
between  them  up  to  a  certain  time,  and  striking  a  balance  to  be  then  due, 
which  the  defendant  receives  without  objection,  he  cannot  afterwards, 
when  sued  for  the  balance  due,  produce  the  account  to  show  overcharges, 
errors  in  calculating  interest,  and  usurious'and  illegal  charges.  It  will  be 
taken  as  evidence  of  a  settlement  and  acknowledged  balance  at  that  time. 
MUlautUmYB.  Anuutd, • .•«.•.... 542 

47.  In  a  suit  against  three  joint  and  several  obligors  of  a  promissoiy 
note,  but  who  sever  in  their  trials,  after  one  of  them  has  a  verdict  in  his 
favor  be  b  a  competent  wHness  to  testify  on  behalf  of  his  codefendants. 
Jtoio  vs.  Richardson, 651 

48.  In  an  hypothecary  action  of  the  wife  against  property  in  the  hands 
of  a  third  possessor,  on  which  she  claims  to  have  a  tacit  mortgage  for  the 
restitotion  of  her  paraphernal  effects,  it  is  incumbent  upon  her  to  prove 
that  her  par^hemal  property  was  actually  received  by  her  husband  be- 
fore the  alienation  of  the  object  of  her  suit,  or  she  will  be  nonsuited. 
CaMs  vs.  JSRszteois's esfoto, •••  560 

ERROR. 

1.  Where  the  error  of  the  judge  may  have  influenced  the  jury,  the 
cause  will  be  sent  back  for  a  new  trial ;  not  so  when  it  clearly  appears 
that  the  error  did  not  influence  them.    Loios  vs.  JComereC  «<.,.•..  ••••••    77 

EXCEPTIONS. 

1.  The  party  who  intends  to  except  ought  to  state  clearly,  at  the  time 
of  trial,  his  intention  to  do  so.    GimeTB,  CaiAetU, 2(^ 


8.  Where  trial  is  gone  into  on  the  merits,  without  asldng  for  a  decision 
on  an  exception,  the  exception  is  considered  as  waived.  RmoUtt  vs. 
Skeppetd, • • 87 

3.  An  exception  to  the  form  of  action  will  be  considered  as  waived, 

by  filing  an  answer  to  the  merits.    SmgieUmya,  Smith,  ,,,», 490 

4.  Where  exceptions  to  the  form  of  action  are  pleaded  but  not  decided 
on,  and  the  parties  proceed  on  the  merits  to  judgement,  the  exceptions 
wQI  be  considered  as  waived  on  the  appeal.    Ktmfe  vs.  Hmni,*  ...••.••  477 

EXECUTOR. 

1.  Whatever  may  have  been  the  right  of  the  heir  to  olaim  from  the  tes- 
tamentary executor  the  balance  in  his  hands,  if  it  was  soaoefrtible  of 
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corapromiw,  and  aa  B^nMomA  wm  entevedl  ittto,  whM  reMired  the 
sanctioii  of  Uie  Cowt  of  IVotetM*  it  coold  Bot  tfftarwafds  Iw  recttited 
from.  Qo$$dm'$ Briny.  JlkM .*••• 34 

2.  ObJooUoM  to  aeeouiitB  of  execvton  BniBt  be  nude  in  writiiig  within 
three  deyi  after  die  aceoont  is  filed.    Jfefelbmdvt.  Claarlier, •••..  299 

FEMME  COUVERTE. 

1.  A  oontiaet SMde  by  a/emmecoiiMfteis ratiaed  by  aparlial  payment 
after ibe becomes a,/^iiMie «o(e.    7Mcsrvs.LisIf»  ••••*••••• 9S8 

FRAUD. 

1.  The  Loinsiana  Code  confers  privileges  on  a  plaintiff  seeking  to  set 
aside  contracts  made  in  fraud  of  his  rights,  which  he  did  not  previoasly 
possess.     Gflfoiso vs.  Lsiois, • ••••.•  3S9 

2.  In  an  action  to  set  aside  a  contract  made  in  fraud,  defendant  may 
demand  a  discussion  of  the  property  belonging  to  the  original  debtor; 
and  on  pointing  out  the  property,  as  i^iecified  in  tlie  Louisiana  Code,  tiie 
suit  will  Im  stayed  until  such  property  be  discussed •....    tl. 

3.  Where  the  vendor  of  property  keeps  possession,  it  constitntas  an 
imdkimm  or  badge  of  fraud  in  relation  to  third  persons;  but  whether  pro- 
perty thus  situated  can  be  legally  seised  by  the  creditors  of  the  vendor 
without  compelling  them  to  resort  to  an  action  of  nnHity-^^QHsief  Jfoii- 
dMjf  VS.  WU$ou,  ■••••••••••••••••••*»««*«k*«.»>*>««t«** •««•••••«•••  396 

GOOD  FAITH. 

1.  Reference  to  a  title  deposited  in  the  office  of  another  notary,  ia  not 
equal  in  law  to  a  eonumtnieation  of  that  title  to  the  vendee ;  nor  is  ^e 
means  afforded  by  the  refermea  equlvulent  to  actual  knowle^,  which 
will  alone  destroy  good  faith.    FUttktr  vs.  C4t9alitr, ••••••••••••  874 

2.  Good  faith  is  always  presumed  until  the  contrary  be  shown,  and  that 
presnlAption  is  not  destroyed  by  ph>vlng  that  the  vendee  had  the  means 

of  obtalnug  knowledge  of  the  drfect  in  his  title..  •••••• ••• d. 

GENERAL  PRINCIPLES. 

1.  A  party  is  not  effected  by  a  contract  to  which  be  was  a  stranger. 
BtMnghamvB.  HWeaif...... •••« 62 

HEIR. 

I  Where  a  plaintiff  sues  as  heir,  she  is  not  compelled  to  prove  her 
ciq^ty,  unless  it  be  specially  denied.    2WfftsrV8.Liils,....  .•••.•••..  308 
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2.  Where  the  pbintiff  met  es  daughter,  aadthe  petition  ibows  that  she 
claims  DOthiag  except  by  inheritance  iipom  lier  deceased  iather,  it  isa  suf* 
ftoient  averment  of  her  capacity  of  heir.     Tmker  vs.  lAaU 3S6 

3.  One  of  the  hein  has  no  right  to  demand  a  debt  dne  to  all  the  hein; 
nor  will  the  naked  possession  of  the  evidence  of  the  debt,  increase  the 
right     Aidkyvs.  sUrf, 335 

4.  The  declaration  of  an  administrator,  that  he  believes  an  account  to 
be  just,  and  his  promise  to  pay  it  on  its  attestation  by  the  judge,  when  he 
is  in  funds,  do  not  bind  the  heir  who  accepts  or  inherits  the  estate.  Mir 
tun's  hein  vs.  Harding , 378 

5.  So  if  an  heir  clandestinely  carries  property  of  bis  ancestor's  suc- 
cession out  of  the  state,  or  attempts  to  do  so,  he  becomes  responsible  for 
all  the  debts  of  the  succession,  and  any  rights  which  he  previously  had 

as  a  creditor,  are  extinguished  by  confusion.    Hall  vs.  MtdhoUand, 486 

6  In  a  suit  by  the  heirs  to  compel  the  executor  of  their  ancestor's 
estate  to  account  both  as  executor  and  tutor  to  the  minor  heirs,  or  to 
compel  the  heirs  and  representatives  of  such  executor  and  tutor  to  settle 
and  render  an  account  of  his  administration,  the  settlement  of  the  indi- 
vidual accounts  of  each  heir  with  his  tutor  is  improperiy  admitted  by  the 
Court  of  Probates.  It  should  confine  the  settlement  to  the  general  admi- 
nistration of  the  estate,  and  give  judgement  for  the  balance  which  might 
appeardne.     WiaU§yn.  Cmmg, • 489 

7.  When  the  balance  is  ascertained  to  be  due  on  the  general  account 
of  the  administration,  the  succession  is  owner,  and  the  heirs  would  be  en- 
titled to  such  portions  of  it,  as  on  a  settlement  of  theu*  particular  accounts 
with  the  tntor  might  iq»pear  to  be  dne  to  each ••••••    t6. 

HUSBAND  AND  WIFE. 

1.  If  tlie  husband,  by  any  act  of  his,  give  a  tacit  mortgage  on  his  property 
to  the  heirs  of  his  wife,  it  cannot  attach  on  property  previously  disposed 
ofbyhim.    Ihufnmeetal,vs.Aime, 164 

2.  The  repeal  of  the  Spanish  law  regulating  the  community  of  ac- 
quests, is  not  supplied  by  a  statutory  provision  of  this  state.  Dixon  vs. 
Dixtm 168 

3.  Property  found  in  a  succession  is  regulated  by  the  law  in  force  at  the 
time  it  is  opened,  no  matter  how  different  or  contrary  thereto  the  rule 
may  have  been,  when  the  estate  was  acquired ib. 

4.  The  same  rule  does  not  apply,  in  regard  to  property  which  enters 

'  nto  the  community  of  acquests  and  gains ib. 

75 
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6.  If,  by  the  l«Wi  of  the  eoonkry  wken  the  »ttrfaig|»  takM  pbMr  & 

commaiiity  of  Mq<i<atg  and  gsias  be  created  by  tiM  meiriage,  e  eabee- 

quent  lew,  deciering  tbeie  sbovld  be  no  farther  oominmiUy  between  the 

penoDs  who  hed  entered  into  thb  engagement,  would  be  retrospective, 

end  a  violation  of  aghtiveetediUMlBrtlheeQiitraet.    DiamwB,  JXmm,..m  IBS 


6.  It  is  not  the  law  in  force  at  the  time  the  community  is  dissolved,  bat 
that  in  vigor  at  the  period  it  was  formed,  which  regulates  the  rights  of 
husband  and  wife  to  the  property  acquired  during  coverture ik. 

7.  The  wife  can  acquire  a  right  to  property  made  during  marriage, 
before  that  marriage  is  dissolved,  and  these  rights  eiist  to  the  same  extent, 
and  are  as  susceptible  of  being  enforced  when  the  community  ceases  by 
a  repeal  of  the  law,  as  they  are  when  it  terminates  by  a  separation  from 
bed  and  board A. 

8.  The  repeal  of  the  law  does  not  destroy  the  right  of  the  wife  to  the 
property  acquired  under  it 0. 

9.  It  Is  not  necessary  to  obtain  the  Judge's  order,  previous  to  the  com- 
mencement of  a  suit  against  a  married  woman,  for  a  cause  of  action  rela- 
tive to  her  separate  Interest.    Brawn  vt.  FiBTgusonf 257 

10.  DonatMHis  from  the  husband  to  the  wife,  when  opposed  to  the 
interest  of  creditors,  may  be  viewed  in  all  instmiees,  as  well  ealoulaled 
to  conceal  frand;  and  if  there  be  evidence  that  they  were  made  to  defraud 
creditors,  either  those  who  weresoeli  at  the  time  of  the  donation,  or  sulv 
sequently  became  so,  have  a  right  to  cause  them  to  be  rescinded. 
Broten  vs.  FergusoUf • 887 

11.  TYie  wife  ean  neither  alienate  nor  acquire  real  property,  withoot 
the  consent  of  the  hashand,  of  which  consent,  parole  evldanee  is  iaa^ 
missibie.     Auftortf  vs.  Btrrf, 305 


IS.  A  decree  of  a  competent  tribunal,  assigning  separate  property  to 
the  wife,  cannot  be  collaterally  attacked  for  fraud  and  simulation. 
Hiekjfvt.  Bt^^UmHeTf ...•....•.  314 

13.  A  judgement  obtained  by  the  wife  against  her  husband  on  his  con- 
fessiott,  although  ooncLusive  between  themselves,  is  liable  to  be  impeached 
on  the  grosmd  of  frand  and  coUusion  1^  third  persona,  agjBhMl  whom  it 
amy  operate.    DtBlaMCvs.DeBlanGf^, ...•••.••......«....  Ai9 

14.  So  in  a  suit  by  the  wife  (founded  on  a  previous  judgement  against 
her  husband),  to  recover  property  alleged  to  be  subject  to  her  legal  mort- 
gage, and  claimed  by  a  third  person  or  creditor  of  the  husband,  on  an 
allegation  of  fraud  and  collusion,  the  burthen  of  proof  will  be  throMna  on 
the  piainliff,  to  show  the  truth  and  genuineness  of  the  claim  on  whieh 
she  obtainedthe  judgement  against  bar  husbaad. %•«••••  ••».«• ••    «&- 
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15.  Where  the  wife  has  ehtained  judgemeat  egalnit  her  hiaalmid,  aet- 
tfaig  apeit  certain  property  as  hen  escliuiTely»  but  givee  bo  power  to  iasue 
execation  to  enforce  her  claim;  if  the  hustiand  afterwards  carries  off  the 
property  y  hb  creditors  cannot  charge  her  with  fraud  and  collusion  arising 
from  the  fact  that  the  property  was  suffered  te  remain  in  the  power  of  the 
husband,  and  compel  her  to  follow  the  property  out  of  the  jurisdiction  of 
the  United  States,  to  enforce  her  judgement  claim.  BlanchU  vs.  /feUe- 
brantf , 489 

16.  Husbands  may  collect  debts  due  to  their  wives,  and  curators  and 
tutors  those  due  to  their  wards,  and  give  valid  acquittances  therefor;  but 
to  legally  novate  and  release  a  debt,  the  novation  must  be  clearly  estab- 
lished to  give  yalidity  to  the  release.     Kempe  vs.  Huni, •  477 

17.  A  donation  propUt  lutptkUy  made  by  the  huftband  in  the  marriage 
contract,  on  the  eve  of  the  celebration  of  the  nuptlah,  does  not  have  the 
effect  of  a  mortgage  on  the  husband's  property  against  third  persons,  unless 
the  state  of  the  hnsbaiid'A  aflhirs  at  the  time  of  the  donation,  authorised  it. 
CtibU  vs.  Coe,* •  •••ii««««*ii«**tt««.«. 554 

18.  Where  the  wile  haa  a  mettglige  on  the  whole  of  her  husband's  prb- 
perty,  for  the  rostitiitkni  of  her  paraphernal  effeeti,  she  can  enforce  it 
agauHt  the  undivided  half  or  peit  of  the  estate,  which  her  husband  holds 
jointly  with  another.     CoUs  vs.  BosvUrf »»»»•«••*.  566 

19.  So  if  a  slave  held  in  partnership  between  the  wtfs'tf  hllf^iid  and 
another,  is  alienated,  her  nortgage  attaches  to  one-half  the  slave  in  the 
hands  of  the  third  possessor..  •  ••••.«••  i  «■<•«•«  1 1<  •»««»».  * ift. 

HYPOTHJBCARV  ACTION. 

1.  In  no  case  does  the  law  allow  the  hypothecary  action  to  he  brought 
against  a  third  possessor,  until  after  a  demand  on  the  original  debtor  has 
been  unsttecessftfUy  made.    iMUkamd  yb,  Wonhttm,  »<, 125 

2.  la  an  hypothecary  action,  the  denial  of  an  amtcaUe  demand  » 
equivalent  to  a  denial  of  the  ten  days  notice.     WiUianu  vs.  BeifetMy,.  • .  3S3 

3.  To  support  the  hypothecary  action,  the  law  rehires  a  demand  of 
payment  from  the  debtor  thirty  days  previous  to  notice  to  the  third  pos- 
sessor; and  no  proceedings  against  the  latter  or  the  mortgaged  property 
can  be  commenced  until  after  the  expiration  of  the  ten  days  notice 
required  by  law *^- 

INDORSEMENT. 

1.  The  party  who  puts  the  initials  of  bis  name,  gives  a  kind  of  appro' 
bation  to  the Inetrument  on  which  he  writes  them,     ffeia  vs.  MainkmUr'  121 
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2.  The  endonen  uw  boaiid  m  9tHi»  with  the  drawers  of  a  ptomiflsory 
note  when  the  neoeMuy  fltepe  have  been  taken  to  bind  them.    ABaim  ts. 

151 


3.  A  mortgage  may  be  given  and  received  as  secmltjrfor  endorsements 
previonslj  made.    Itewfac  vs.  ku  Crtdkartf 347 

4.  Where  the  holder  of  a  note  appears  at  the  amaarto  of  the  maker's 
creditors,  and  votes  that  property  which  is  mortgaged  to  secure  the  pay- 
ment of  the  note  shall  be  sold  on  time,  the  endorser  is  discharged.  La^ 
deU  vs.  NiphUr, 294 

5.  The  title  of  a  holder  of  a  note,  whether  transferred  by  blank  en- 
endorsement  or  by  delivery,  when  the  Instrument  Is  payable  to  bearer,  is 
in  both  instances  a  matter  tn  pmjf$f  if  unsupported  by  authentic  evidence, 
and  the  holder  without  the  aid  of  such  evidence,  cannot  legally  proceed 
in  the  via  exeaUioa  on  a  mortgage  given  to  secure  payment.  Las  vb. 
Deamumd, , 3M> 

6.  The  endorsee  of  a  draft  may  commence  an  action  in  his  own  name, 
although  he  be  but  the  agent  of  the  payee.    Tliis  will  not,  however,  de- 
eat  the  drawer's  right  to  any  equitable  defence  against  the  payees,  ffmt 

vs.  WiUon, 219 

7.  The  payee  or  first  endorser  on  a  bill  or  note,  is  responsible  to  all  the 
endorrers  or  parties  who  come  after  him,  according  to  the  lex  menatorim. 
KwHEvs.  Dixom, 406 

8  The  Ux  mereatoria  imposes  on  the  endorser  of  accommodation 
Kjper,  the  obligation  to  pay  every  subsequent  endorser  or  holder,  fn  the 
same  manner  as  In  business  paper t6. 

9.  The  bank,  as  the  holder  of  a  note  endorsed  in  blank,  having  the  legal 
interest  in  it,  may  sue  to  the  use  of  the  last  endorser  in  blank,  who  is  enti- 
tled to  the  equitable  interest,  and  recover  the  amount  from  the  payee  or 
any  of  the  previous  endorsers.    Lomtiama  Bank  vs.  Aokfts, 530 

10.  Payment  to  the  holder  of  a  note,  may  protect  the  endorser  and 
maker  from  the  claim  of  the  former;  though  it  may  extinguish  his  right 
against  them,  it  does  not  extingubh  that  of  the  endorser,  who  pays 
against  the  previous  endorser  and  maker i&. 

INSANITY. 

1.  The  term  ''notoriously  insane,"  means  that  the  insanity  was  gene- 
rally known  to  the  persons  who  saw  and  conversed  with  the  party.  When 
this  proof  is  given,  it  then  behooves  the  person  claiming  benefit  from  the 
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cotttmct,  to  show  that  it  was  made  during  a  lucid  interval.    Lahin  vs. 
iAeotU, 116 


INSOLVENCY. 

1.  A  creditor  is  bound  by  the  proceedings  on  the  concuraOf  when  he  is 
placed  on  the  kUoMf  and  represented  by  an  acknowledged  attorney  in 
fact.     Gokochitay^.  Ricaritt »••.     44 

2.  Where  a  debtor  makes  a  cession  of  his  goods,  his  anterior  creditors 
have  no  claim  on  him,  unless  he  has  a  sufficiency  of  goods  to  discharge 
debts  incurred  since  the  cession,  and  a  sufficiency  for  the  subsistence  of 
himself  and  family;  and  then  the  newly  acquired  property  must  be  aban- 
doned for  the  benefit  of  all  the  creditors,  and  ought  not  to  be  seised  for 
the  benefit  of  a  single  creditor,     (hneotkaavt  Ricant, ih. 

3.  Although  the  act  of  1806,  for  the  relief  of  insolvent  debtors,  specifies 
the  particular  acta  of  the  debtor,  which  shall  exclude  him  from  the 
benefit  accorded  by  the  law,  this  specification  of  frauds  does  not  pre- 
clude the  allegation  and  proof  of  others,  which  would  fix  upon  him  the 
character  ofa  firandulent  debtor,    jlfonles^iie  vs.  HstI, 51 

4.  An  insolvent  debtor,  who  became  indebted  to  the  opposing  creditor 
by  fraud  and  theft,  will  be  excluded  from  the  benefit  of  that  law  which 
purports  to  be  made  only  for  honest  and  unfortunate  debtors tfr. 

5.  On  an  allegation  of  fraud  made  against  an  insolvent  debtor,  such 
allegation  may  be  supported  by  evidence,  showing  fraudulent  conduct  in 
the  manner  in  which  he  contracted  the  debt • ik. 

6.  On  an  allegation  of  fraud  against  an  insolvent  debtor,  the  record  of 
a  suit  between  the  same  parties,  where  damages  were  recovered  for  a 
theft  committed  by  the  insolvent,  and  where  the  same  theft  is  alleged 
against  him,  to  deprive  him  of  the  benefit  of  the  act,  is  proper  evidence 

to  go  to  the  jury  who  try  the  allegation  of  fraud m,, 

7.  The  syndics  of  an  insolvent  may  bring  all  actions  which  relate  to 
the  property  ceded,  but  they  do  not  represent  him  for  matters  which  are 
exclusively  personal.    Morgan* $  Sffndics  vs.  Davi$, ]4l 

8.  The  judgement  of  homologation  on  the  tableau  of  distribution  filed 
by  the  syndics,  is,  in  law,  a  judgement  in  favor  of  each  creditor  to  whom 
a  dividend  is  assigned;  and  has,  in  relation  to  the  proceeds  in  the  hands 
of  the  syndics,  the  authority  of  the  thing  judged.  Morgan  et  al,  vs.  tkdr 
Crediiors, 174 

9.  Where  a  debtor  claims  the  benefit  of  laws  made  for  the  relief  of  In- 
solvent debtors,  all  his  creditors  should  be  considered  as  parties  to  the  suit, 
and  are,  consequently,  incompetent  to  testify.      Coquet  vs.  Aif  CndUorSf  196 
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10.  la  a  eoiiteai  between  tiM  oraditofs  aad  iMolveiit,  wkere  tlie  nle  of 
e  ileve  by  the  latter  is  alleged  to  be  &madaleat«  the  Tendee  is  aconpetent 
witness.     Ccqmet  vs.  hii  Cnditon Ij98 

11.  The  express  enactment  relative  to  firands  committed  within  the 
time  Umitedi  does  not  exclude  proof  of  prior  acts  committed  by  the  in- 
solvent, showing  him  to  be  dishonest  and  unworthy  of  the  benefits  ac- 
corded by  law  to  unfortunate  debtors.    Cogaet  vs.  Cndiion., .  •  • , 196 

13.  The  absoittte  nullity  of  contracti  made  by  a  debtor  as  fraudulent 
towards  his  creditors,  and  such  as  our  insolvent  laws  declare  to  be  void, 
are  those  contracts  alone  which  are  made  within  the  three  months  imme- 
diately preceding  his  actnal  failure  and  sunender  of  property.  As  to  all 
others,  in  order  to  avoid  them,  it  must  be  shown,  that  the  debtor  was  in 
insolvent  circumstances  when  he  executed  them,  and  that  the  perM>ns  who 
claim  the  benefit  of  saeh  eontraots  knew  him  to  be  insolvent  at  the  time 
of  contracting.     Bwmiwt  vs.  ku  Cwrfilsri, 947 

13.  Creditors  who  were  not  such  at  the  time  of  the  alienntion,  cannot 
claim  the  rescission  of  the  sale  on  the  ground  of  sioralaiioa  alone,  without 
consequent  fraud.    Brown  V9>  Fergutom,,**.^ • 257 

14.  It  is  a  general  rule,  that  acts  by  which  a  debtor  alienates  his  pro- 
perty, can  only  be  considered  as  fraudulent  against  creditors,  who  are 
such  at  the  time  of  the  alienation.  Yet  subsequent  creditors  may  be  con- 
sidered as  being  injured  by  such  alienations,  and  have  a  right  to  cause 
them  to  be  annulled,  if  they  were  made  with  the  intention  to  provide  the 
neansof  defrauding  such  creditors. •••• •«••••••••••«.••••••    ik, 

INJUNCTION. 

1.  The  regular  mode  for  the  defendant  in  execution,  to  procure  an 
injunction,  b  by  an  opposition  filed  in  court    Bmciett  vs.  Sh^herd, 86 

2.  If  he  reports  to  a  petition,  and  assumes  (he  character  of  plaintiff,  the 
trial  and  other  proceedings  must  be  governed  by  the  rules  which  would 
have  regulated  them,  had  the  opposition  been  regularly  filed ib, 

3.  Wheie  an  injunction  b  obtained  In  the  form  of  a  sepante  petxtion 
by  the  defendant  in  execution  against  the  plaintiff,  a  judgement  dissolving 
the  iigunction,  need  not  contain  the  reasons  upon  which  it  was  rendered. 
MtMmnvu.  Cantem, • 173 

4.  For  the  purpose  of  deciding  on  a  motion  to  dissolve  an  injunction, 
the  facts  alleged  in  the  petition  on  which  it  is  obtained,  are  taken  as  true, 
but  may  be  eontroverted  in  an  answer  on  the  merits,  if  such  motion  does 
notprovall.    John$Umr9.Bidtyf • fS3 
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5.  A  motion  to  diaiolTe,  aimmes  tbe  faeU  stated  as  tma,  and  if  these 
facts  present  a  just  gronnd  for  injiinetion»  it  ongiit  to  be  sustained.  Jckmr 
momvB.Hick^ ^ S92 

6.  Notwithstanding  the  implied  admission  of  the  truth  of  the  allegations 
contained  in  the  demand  for  an  injunction,  the  plaintiff  in  eiecntion  may 
pat  the  defendant  cm  proof  of  them ib. 

7.  The  suing  out  of  an  injunction  against  the  execution  of  a  judgement 
|s  not  such  a  breach  of  the  bond  as  renders  the  principal  and  his  surety 
responsible.     Cfaifogo  rs,  Wiktff, ..••.  SOS^ 

8.  An  injoMtion  reqnhring  the  sheriff  to  stay  proceedings  on  an  order 
for  proyisiooal  8eirare»  but  which  issoes  after  actual  seiiore  has  been 
made,  has  no  eflfect,  unless  the  sheriff  be  ordered  to  restore  the  property 
seised.     Bof  fey  vs.  JoAiuCcm, 332 

9.  !%€  defendant  has  two  remedies,  either  to  plead  concision  of  claims 
and  prcTent  judgement;  or  if  the  plaintiff  proceeds  to  judgement  and  sues 
out  execution,  it  may  be  perpetually  joined.    £asffR  vs.  Dugatf 397 

10.  An  injunction  will  not  be  dissolved  when  the  facts  of  the  case  show 
that  on  its  dissolution  the  party  will  immediately  be  entitled  to  another 

on  an  application  in  another  form ^ ib. 

11.  The  act  of  1831,  page  109,  annexhig  a  penalty  in  damages  on  the 
dissolution  of  aa  injunction,  does  not  apply  to  Injunctions  obtained 
before  its  passage.  A  statute  cannot  inflict  a  penalty  for  an  act  commit- 
ted anterior  to  its  promulgation.     Cram  VB.  IkUHOf 513 

12.  Where  a  party  fails  to  show  sufficient  ground  to  maintain  an 
Injunction,  it  is  to  be  taken  as  having  been  wrongfully  obtained,  and  sub- 
jects the  party  obtaining  it,  to  all  the  penalties  the  law  inflleti  on  persons 
who  improperly  stay  the  proceedings  of  justice  under  false  pretetuses. 
Hudtonvs.  PUmkett, .,  524 

INTEREOGATORIES. 

1.  Where  a  commission  was  directed  to  any  justice  of  the  peace,  and 
his  official  character  certified  by  the  clerk,  and  this  certificate  attested  by 
the  chairman  of  the  court  as  being  in  due  form,  the  deposition  was  held 

to  be  inadmissible.    Barfidd  vs,  HewhUf 116 

2.  The  private  seal  of  a  justice  is  only  reqnved  in  regard  to  depositions 
taken  in  the  state •.... ib 

• 

3.  The  answers  of  a  party  to  interrogatories  put  to  him  by  his  opponent 
cannot  be  divided,  and  the  latter  has  no  right  to  read  either  of  them  if  he 
object  to  the  others  being  read.    Go<yre$  vs.  Hail, 158 
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4.  A  deposition  taken  before  a  perish  jadge  etanot  be  reed  in  evidence 
if  the  private  seal  of  the  judge  be  wanting;  and  in  sneh  a  case  proof  of  the 
signature  of  the  judge  is  inadoiissible.    RoekdU  vs.  Abfoinz, 218 

5.  A  party  who  takes  out  a  commission  is  not  bound  to  have  it  execu- 
ted, nor  is  a  defendant  who  has  annexed  thereto  cross  interrogatories 
entitled  to  a  continuance,  on  the  ground  of  their  being  unanswered.  Si. 
Ja$^'8CaUegev3.  Lee, 2^ 

6.  It  is  too  late  to  propound  interrogatories  to  be  answered  by  the  ad- 
verse party,  when  the  cause  is  about  being  called  for  trial.  The  law 
requires  they  should  be  annexed  to  the  petition  or  answer,  or  they  may 
be  filed  afterwards  by  leave  of  court  on  a  proper  case  shown;  but  cannot 
be  presented  at  the  moment  of  trial,  without  good  reason  appearing  why 
they  were  not  offered  sooner,  supported  by  affidavit.     Coco  vs.  Lmmut,  •  •  507 

7.  The  inferior  court  is  not  bound  to  order  interrogatories  to  be  an- 
swered, when  it  appears  such  answers  cannot  aid  the  party  requiring 
them  in  his  defence.    Bsn&ofLommiMivs.  iZofterCs, • 590 


INTERVENTION. 

1.  In  a  suit  between  A  and  B,  wherein  C  intervenes,  if  the  plea  of  in- 
tervention be  dismissed  by  the  court  a  qua,  and  Its  judgement  affirmed  on 
appeal,  C  is  no  longer  a  party  to  the  suit;  nor  can  any  order  be  taken 
against  C,  although  it  issue  before  the  judgement  of  the  appellate  court  is 
recorded  in  the  court  below.     Cmttsvs.  Csitis, SIM 

INTEREST. 

1.  The  rights  of  the  buyer  to  resist  payment  of  interest,  depend  on  the 
law  in  force  at  the  time  of  the  contract.     RotcUtt  vs.  Skepperd, 67 

2.  An  unliquidated  demand  bears  no  interest,  either  before  or  after 
judgement.    PresMS  vs.  Mendebufn, 128 

3.  When  partial  payments  are  made  of  a  debt  bearing  interest,  the 
amount  paid  is  to  be  deducted  from  the  aggregate  of  principal  and  interest; 
and  if  the  balance  left  does  not  exceed  the  principal,  it  carries  interest. 
Crrtmer  vs.  Barofif 23(1 

4.  The  commissions  of  two  and  one-half  per  centum  in  a  merchant's 
account  for  acceptances,  and  the  interest  charged  on  them,  ere  unsup- 
ported by  any  law,  or  custom  having  the  force  of  law,  and  must  be  re- 
jected when  the  account  is  sued  on.    MiUaudon  vs.  Arnaud, 543 

INSURANCE. 

1.  A  policy  of  insurance  against  fire,  where  the  contract  states  the 
(Tompany  have  insured  eight  thousand  five  hundred  dollars  on  one  brick 
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boose  and  two  wooden  ones,  is  not  a  valued  policy.     WaUace  vs.  huu- 
ranee  CampaHiff,,m S89 

2.  The  rules  which  govern  the  interpretation  of  other  contracts,  regu- 
late those  of  insurance;  and  it  is  a  cardinal  rule  of  construction  to  give, 

if  possible,  eveiy  part  of  the  agreement  effect.. • ib, 

3.  The  written  parts  of  a  policy  control  those  which  are  printed;  but 
this  rule  is  only  applicable  where  they  are  iireconcUable tk 

4.  The  words  "valued  at,'*  are  invariably  used  where  the  intention  of 
the  parties  is  to  make  theestimate  conclusive •  • .     A, 

5.  The  underwriters  have  no  right  to  rebuild,  unless  the  right  b  ex- 
pressly conferred ib. 

IMPROVEMENTS. 

1.  The  possessor,  in  good  faith,  is  entitled  to  the  value  of  his  improve- 
ments.   Fkt^er  Y8,  Cavt^Uer, 268 

8.  In  a  suit  to  recover  compensation  for  improvements  put  on  property 
sold  under  a  mortgaged  claim  of  another  person,  proof  of  the  increased 
value  of  the  property  by  such  improvement  must  be  given,  to  authorise  a 
recovery.  This  proof  may  be  procured  by  calling  in  the  purchaser  of  the 
premises  at  the  sheriff's  sale.    Cram  vs.  BoKio, • 513 

IMMOVABLES. 

1.  The  act  of  1810,  which  provides  that  "notarial  acts  concerning  im- 
movable property  shall  be  recorded  in  the  parish  where  such  immovable 
is  ritnated,"  is  not  applicable  to  slaves.    JTonday  vs.  FFOsofi, 338 

IMPUTATION. 

1.  A  creditor  who  imputes  a  payment  to  a  particular  debt  in  the  lifethne 
of  the  debtor,  with  his  assent,  and  after  his  death  in  enforcing  hb  demand 
against  the  surety  for  the  remainder,  he  cannot  change  it  by  imputing  part 
of  it  to  another  debt.  If  the  debtor  wished  it,  or  both  parties  consented 
thereto,  the  imputation  was  correctly  made  and  must  stand.  FtUion^M 
Heirs  Ys.  Curtis, ...•  515 

JUDGEMENT. 

1.  Where  the  judgement  of  the  court  admits  of  two  constructions,  that 
will  be  adopted  which  the  court  should  have  rendered  on  the  facts  and 
lawofthe  case.     Trepagnier vs.  WtUiamSf • •••«.     99 

76 
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JUftlSmCTION. 

1.  The  United  States  oontt  have  no  right  to  iehn  ptoperty  alree^ 
transferred  by  state  Jaws  from  the  debtor  in  ezecvtioo,  ahhoagh  the  syn- 
dics may  not  hare  taken  possession  of  the  property  at  the  time  of  the 
seisofe.    BniueU  0§uik9  vs.  JWdtoiswt, Bl 

8.  Courts  of  Probates  are  ratiam  inaferia  without  jurisdiction  In  cases 
of  clfMDi  of  •»  etti^  aiaept  those  a^unst  MMhMr  estate,  or  a  pefMB  ex. 

pressly  suable  an  snch  coasts.    LMmkart  rs.  EHaum, 104 

3.  Claisfts  ayiaat  nuaofs  for  a  sum  of  money  is  e xdustvely  rogniT<We 
]||gr  the  Court  of  Proba^.    jZom^  vs. 


4.  No  law  authoriaes  the  transfer  of  a  cause  from  the  Dbtrict  to  the 
Probate  Court • t ••    i^. 

5.  The  Probate  Court  of  a  parish  does  not  lose  its  jurisdiction  of  a  succes- 
sion which  was  opened  therein  under  the  provisions  of  the  old  code  and 
while  it  was  in  force,  although  no  proceedings  were  had  until  after  the 
promulgation  of  the  new  code  which  repealed  the  provisions  of  the  old. 
FofitaiIvs./*orstaa, « 214 

6.  So,  if  such  a  suit  be  brought  in  tiie  District  Court,  it  wilt  be  db- 
for  want  of  jurisdiction,  at  the  plaintitrs  costs.    FHmi  vs.  Wetb.. .  53f 


7.  Tita.  Cowt  of  Probates  has  exdnsftwa  joHsdlcti—  to  eempel  a  cunt* 
l^r  or  MUniQistrator  of  a  vacant  estate,  to  aooount  and  payoper  suoli'  sme 
as  he  may  be  found  responsible  for • i(. 

JOINT  AND  SEVERAL. 

1.  Where  two  penoqa  are  aued  jointiji,  but  th«  petition  daas.wof  stata 
t]|Mn  to  be  jointly  r^fMinsible*,  it  eisthooaes  jndgemenik  ^gMoflt  tlbami  sen*- 
erally;  and  in  such  a  case,  a  plaintiff  declining  to  take  judgement  by  de^ 
fault  against  one,  amounts  to  a  dMcoptiiMifmce  as  to  him.    CoU  vs.  Baf(- 
Uu, 1» 

jy&Y. 

1.  A  delendant,  after  praying  for  a  jury  and  permitting  them  to  decide 
the  cause,  cannot  be  heard  to  offer  his  own  acts  as  an  irregularity  for 
which  the  procee<^gs  should  be  set  aside.    Maigtum  vs.  GMses,  .»••...    59 

LANDLORD  AfiJ)  TENANT. 

1.  Whether  there  be  an  usage  which  will  justify  a  jury  in  deciding  by 
wliom  the  repairs  of  a  house  are  to  be  made— Qaeryf*^  But  such  custom 
cannot  be  inferred  from  the  verdict;  it  must  be  established  by  the  evf^ 
dance.    iSbimk  Y§,FrMkMrd, •.••..••.••...•••«•• •  M^ 
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quit.    Mmgtww^Mmi^.. « ^ IM* 


3.  WhMi»p«opaii(^i9]bandMbtf»j«t%iHththeprivilageo#6xteiidfc^ 
if  fiir  a  tflrm  of  yM»  if  impiirod^  fk»  oifcoiiMtMoe  of  tiie  lertee'i  holdia^ 
over  for  piutof  the'term  and  paying  monthly,  is  no  evidence  of  his  inten- 
tion to  avail  liinuelf  of  tiie  clause  whk9bt  aathorised  him  to  require  an  ex- 
tension of  the  lease.    In  such  ease,  an  actual  requisition  must  be  made.    ih. 

LE6ACDEB. 

1.  A  legatee  does  not  forfeit  her  legacy  by  her  neglect  to  make  an  in- 
ventoiy  according  to  the  wilL    C atmis  vs>  fl^gi, »..••• M6 

MANDAMUS. 

1.  A  register  of  mortgages  cannot  be  made  liable  in  damages,  on  anile 
to  show  cause  why  a  mandamuft  should  not  issue.  Waisn  tit  td,  vs.  JIfer- 
eier, 17 

MiNoaa. 

1.  Where  some  of  the-  helrv  are  mhiors;  tfatf  soecfettion  cmnot  be  by 
them  or  for  them,  accepted,  without  the  benefit  of  an  inventory.  Romtm 
vs./2offuifi,.... • S0& 

2.  The  sate  of  minors'  property  by  private  contract^  is  absolutely  void. 
flflCetervs.  CatMllBT. 2^ 


S;  Minors  maybe  sued  in4he-I>istariet  Court.     OofowTs.  Iam^, 39^' 

4.  Thasais  swd  aiianatlon^  Aifton^  property  ahhougkfiAaifc  by^nots^ 
rial  aat,  even 'Whwii 'the  mtm«r  is*  —sfaladbyhig  oumtor,  IS  wlbudkUMf' 
void,  if  made  without  the  order  of  the  judge.  JMoAoassoye  vs.  Dwrnar- 
tmU, 31^ 

5.  So  the  sale  and  alienation  of  a  tract  of  land  under  mortgage,  in  favor 
of  a  minor,  even  where' the  minor  Is  assisled  by  his  curator  and  by  nota- 
rial act  teoouaees  hts  right  of  mortgage,  b  null  and  void;  and  such  minor, 
when  he  comes  of 'age,  may  annul  and  set  the  sale  aside,  and  subject  the 
property  to  h1«  legal  mortgage t6. 

6.  Since  the  adoption  of  the  Louisiana  Code,  the  presence  of  an  under 
tutor iattolraqtirait  by  law, at  theniaMng'of- an- i*v«BtDry< of  thesae* 
cesaioa  belofegfiagrto*  th«  minor  hetia-fae  ia  appsiinted  to-  reprefeent    Bim 

vs.  Ca4$f ^.•... * «*««.h.  a8fr 

7.  Thopurchaser  of  minor's  pioparty  by  primate  -oontmct^' willba  «o»*  * 
sidUred a  possessor  in  bad  faith.    fTsfcAsr  vs.  ClraalMrM** •••••••• SM 
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8.  Hie  cmtor  of  an  ettate  belon^og  to  a  minor  heir/ cannot  confefls 
jadgement  in  favor  of  a  creditor  of  tiie  estate,  and  allow  tbe  property  to 
be  sold  in  pormance  thereof.  The  curator  has  no  anthority  to  dischai^ge 
a  debt  by  the  saccession,  in  any  other  mode  than  by  a  sale  under  the 
authority  of  the  Court  of  Probates.    Askeraft  vb.  FlkU, 486 


MORTGAGE. 

1.  Neither  does  the  Judgement  of  an  individual  creditor,  recognising 
him  as  such,  give  him  a  mprtgage  on  the  land  or  slaves  of  the  succession. 
fFtUenti^.vs,  Merder  et  al,, 16 

9.  A  register  of  mortgages  cannot  cancel  a  judgement  recorded,  with- 
out the  privity  of  the  party  who  has  obtained  it,  and  he  is  improperiy 
madeapartyto  an  action  therefor ik. 

3.  A  purchaser  of  property  is  not  affected  by  a  mortgage  thereon,  exe- 
cuted  out  of  the  state,  unless  it  be  recorded  in  this.      Verdier  vs.  L^prete,    41 

4.  The  third  possessor  of  property  specially  affected  by  mortgage,  b 
disquieted  by  a  suit  against  the  debtor,  and  may  withhold  payment. 
JtMoistt  vs.  Shepperd 87 

5.  A  mortgage  creditor  may  proceed  either  in  the  place  where  the 
defendant  has  his  domicile,  or  in  that  where  the  mortgaged  property  is 
situated.  Where  the  former  mode  of  pursuit  is  adopted,  proceedings 
must  necessarily  be  in  the  via  arduutria;  and,  in  such  a  case,  the  oath  of 
the  creditor  is  not  required  as  a  preliminary  foundation  to  his  action. 
Ormoiftr  VB.  Banm, , 299 

6.  No  order  of  court  is  necessary  to  give  effect  to  the  reoofdiag  of  a 
Judicial  mortgage A. 

7.  Where  the  payment  of  a  note  is  secured  by  mortgage,  if  the  note 
become  prescribed,  the  mortgage  is  without  effect.    Skidds  vs.Bnau^f6,  386 

8.  By  the  old  Civil  Code,  the  plaintiff,  having  a  mortgage  on  certain 
property,  which  is  insufficient  to  satisfy  the  debt,  and  claiming  property 
from  a  third  person  on  the  ground  of  fraudulent  transfer,  ought  to  show 
Injury  sustained,  and  insufficiency  of  hu  debtor's  property.  Cki§oa9VB. 
Lewis, ZS» 

9.  Where  a  mortgaged  creditor  pursues  mortgaged  property  in  the 
hands  of  a  third  possessor,  he  cannot  pursue  another  portion  of  the  pro- 
perty subject  to  the  same  mortgage,  in  the  possession  of  another  pur- 
chaser, while  he  insists  on  his  right  to  have  the  property  in  the  hands  of 
the  fint  purchaser  sold,  or  until  it  is  discussed.  DeUikoussaife  vs.  Ddm- 
enm •• ••..........• 371 
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10.  The  sureties  of  a  sheriff  acquire  no  lien  or  mortgage  on  his  real 
property y  in  consequence  of  bis  surety  bond,  whether  it  be  recorded  or        ^ 
not.     Andrus  vs.  TreasureTf • 403 

*  11.  The  state  had  no  privilege  or  mortgage  on  the  property  of  its  col- 
lecting officers  during  the  years  1826-7;  or  from  the  adoption  of  the  Lou- 
isiana Code  in  1^5»  until  the  passage  of  the  act  of  1830 tft. 

13.  Where  a  slave  or  other  mortgaged  property,  passes  out  of  the 
hands  of  the  mortgagor,  and  is  sold  at  the  probate  sale  of  tlie  third  posses- 
sor's succession,  no  lien  or  mortgage  attaches  on  the  proceeds  of  such 
sale,  because  the  mortgagee  is  not  a  creditor.     Tkom]^»(m  vs.  JBsS,.  ••••••  447 

13.  The  mortgage  gives  to  the  mortgagee  a  real  right  upon  the  thing 
mortgaged,  which  he  may  eieroise  upon  the  property  or  thing  mort- 
gaged, into  whose  hands  soever  it  may  come •..    ft. 

14.  Where  mortgaged  property  is  sold  and  transferred  by  the  third 
possessor  on  the  day  of  the  service  of  the  citation,  at  the  suit  of  the  mort- 
gagee for  the  enforeement  of  the  mortgage,  such  transfer  and  disposition 
will  not  affect  the  mortgagee's  rights  against  the  third  possessor.    Cable 

vs.  Davenport*$  heirs, 567 

NOVATION. 

1.  Novation  is  never  presumed.  The  intention  to  make  it  most  result 
clearly  from  the  terms  of  the  agreement,  and  by  a  full  discharge  of  the 
original  debt,  or  by  substituting  a  new  debtor  in  place  of  the  old  one,  with 
the  consent  of  the  creditor.    Kempeys.  Htmtt .••..•....•• ••  47T 

NEW  TRIAL. 

1.  The  jury  are  the  proper  judges  of  the  amount  of  damages,  but  when 
it  appears  from  the  evidence,  that  a  party  is  really  aggrieved,  he  will  be 
afforded  the  opportunity  of  a  second  trial.    Pcteyetii  vs.  WkiUr,  ••••.•••    46 

NATUBAL  FATHER. 

1.  Under  the  laws  of  Spain,  natural  fathers  who  have  no  legitimate 
issue,  may  dispose  of  all  or  any  part  of  their  estate  in  favor  of  their  natu- 
ral children.    Fleteker  vs.  CaoaUer, •••..••••..  267 

NULLITY. 

1.  It  is  only  in  acts  which  cannot  subsist  but  by  the  validity  of  all  their 
parts,  that  the  nullity  of  one  portion  draws  with  it  the  nullity  of  the 
whole.    fVftfwr vs. ilisfs^ • , t... ..••••••  424 
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NQTCa  AMD  BILLS  Oi^  EXCHANfiE. 

1.  The  rales  of  law  which  govera  negotiable  bills  and  nates«  have  ro 
application  to  Instraments  which  are  not  in  that  form.    ChmniUr  vs.  IFicA- 

2.  If  the  maker  of  a  note  gives  the  holder  a  new  note,  with  another 
surety,  and  takes  up  the  old  one,  he  cannot,  when  called  on  for  payment, 
enter  into  the  original  consideration,  because  he  has,  by  his  act,  induced 
the  hoMer  to  surrender  the  right  which  he  had  against  the  endorser,  who 

.  was  responsMe  on  the  origfaial  faistrwnent.    The  snrrenderof  that  secu- 
rity is  a  good  cottsidersttion  for  the  new  obUgatton.    C^eo  vs.  Latamr, .  • .  507 

OYER. 

1.  Wh«De  oyer,  of  a.dociiment  iapicaj^,  the  puHaf  may  decUna  to  anp 
swer  until  it  is  produced,  or  he  m»y  amend  his  answer  if.  the  og^  was 
prayed  after  it  was  filed     HetoAer  vs.  C«Mli«r, S68 

OQUGATIONH. 

1.  Wtae  two  Joint  and  several  obUgors  to  a  note  have  been  induced  to 
sign  it  on  the  promise  that  a  third  person  was  to  sign  with  them,  their  ob- 
ligath>n  is  conditional,  and  on  that  person  refiksing  to  sign,  they  will  be 
dischaigeda    Jteise  vs.  iUcAorvboii, 551 

PARTITION. 

1.  Thff  |]|end.en.(y  «f  the  hypothecaiy  action  does  not  operate  aa  a  bar 
toadeipiMid  figtrffMlitiofi.    Jliw^fpMivsk  CfisMstr««»««« •»••.».  50. 

€l  la  <proeeedings4br-a  partition,  the  notaiy  is  the  agent  of  both*  parties 
and  the  return  made  by  him  is  such  prima  facie  evidence  of  the  fact  of 
notice  as  throws  the  burden  of  progf  on  tfaepa«ty  objecting  to  it ifr. 

PAYMEm*. 

1.  The  plea  of  payment  is  a  question  of  fact,  which  is  made  out  from 
doeuBMirtary  and  other  evidence;  and  when  it  appears  from  all  the  cir- 
cumstances and  presumptions  arising  out  of  the  evidence,  to  be  proved, 
the  judgement  of  the  inferior  court  in  £svor  of  the  defendant,  will  not  be 
disturbfti,,,  C4flUtt,ya. X#<w.4 ,.»... ♦ 46^ 

PARTNERS. 

1.  After  the  dissolution  of  a  partnership,  no  one  of  the  partners  is  at 
liberty  to  use  the  social  name  so  as  t»hind  the  others.     QfiiU  vs.  Breed- 

'^fy'M^P'M'ttf''*'**"^ ra.aa.a f  aaaa %•••••        ol 

3.  Tin  aat  oS^  one  memberof  a  eonmietieial  firm  wh»  ow»  a.st— mboat 
engaged  ineairyuig  geeds- on- freight,-  binds  the  othei^en  ssiMt^ler  any 
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contnot  IM  May  mke  IB  rtMon  to  «k«  bMi.  And  1fa«  oiKMNDHMMe  cf 
kit  contracting  in  his  sole  nana,  and  not  in  tliat  of  the  fim,  while  Hit  iKMl 
It  owned  and  navigated  by  the  finn,  binds  all  the  partners  in  the  same 
manner  u  iCtha  oontrAet  had  heen  dolhad  wMIl  the  fig«ift«ieef  the  llHn. 
Hfwesvt.  |[:Miimii^...«««<..<«...*4«<4«.«.w •«•••«••... •••••.    47 

3.  In  an  action  against  a  Arm,  When  it  to  pleaded  ts  an  ^xe^|ltion  fliat 
all  the  members  are  net  made  parties,  the  party  making  the  exception 
mastsetoatallthemeflihinwbo  oomikwit    Jkmidr9iSMdiU,4*..  106 

4.  Parties  trading  together  are  bound  by  the  character  in  which  their 
acts  present  them  to  the  world...  ••••••  ^^....^vc..^ ••«•••• ift- 

FJBiVILEGR. 

1.  He  who  pays  for  a  cargo  Is  subrogated  to  the  privilege  of  (liose  wEo 
furnished  ft;  but  the  privilege  is  extinguished  by  the  destruction  of  tde 
thing  on  which  it  exteCs.     thoifer  vs.  Cfoodahj SJS^l 

2.  Where  goods  are  Insured  and  lost  at  sea,  they  are  not  represented 

by  the  sum  Innired,  nor  is  the  vendee's  privilege  exfett^d*  €firereto. ib. 

PfiACVlCt,'. 

1.  It  is  no  bar  to  an  action  that  another  suit  Is  p^nJUig  botwtoitf  tht 
same  parties,  and  for  the  same  cause  of  action,  in  a  sister  or  foreign  state. 
CtotfreifVB.  Ha&f ^.••«.ii«.#.«tf*s*r.»...«N..^ 168 

2.  IVopefty  acqiiired  legally  out  of  Afeflltttfe,  WiMther  it  l»9iftt^ 
qualifted^l8«aMillcN»topniiecMlon'hi  thfal    AMmii%.  MMmmi.^4^.w.%^-  dM 

3r  Akdetedent  wiiO'  haa  recovered  jnd^Ment  over  againit  hitf>waiw 
nuitoESyXm  the  case  being,  remanded  to  assess  the  dama^as  ai^ajnet  the 
latter,  he  may  dismiss  his  suit,  as  he  then  assumes  the  situation  of  plain- 
tiff.   JWimiatw^VS*  HmMMsi, ••*•■••'•  •«»••.<••*  •>••«-«  ••  .'^^•■•v«v*v«www'«v'^«  366 

PIi«8€»Pl40N. 

1.  The  prescription  of  one  year  to  the  actien  of  workmen,  laboreia, 
and  servants,  for  their  wages,  is  not  applicable  to  the  ownen  of  cotton 

O^dsn  vs.  fVneisr,.  •••«•••••••••••••••• 112 


2.  A  continuity  of  services,  prevents  the  wages  of  the  first  year's  ser- 
vices from  beingt barred  by.  prescription.    Presaeg  vs.  MmulAmn,,,  ••••••  188 

3.  A'suit  agBimt'  one  «ndorfter  of  a  promfiMvy-  ime4tmMtphJpmiti'lp^ 
tion  with  regard  to  the  others.    AUam  vb.  Longer, • 151 

4.  TUe  article^  8444  of  the  Civil  Code, -doea  not  point  out  any  cause  by 
whiick.  pNiciiptiik»i«  intenupted^  but  ^staUisbes  two  distinct  periods  or 
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ternu  which  ahftll  affect  penons  in  diflerent  aitntttioBa,  id  relation  to  rights 
ofpropeitjr.    Jbrt «( of.  vs.  OmAofli,. ••&.... ...••  215 

5.  Where  a  debt  if  contncted  out  of  the  #tate»  if  after  pi^acripUoo  be- 
gins to  mn,  the  creditor  has  an  opportunity  of  prosecuting  liis  suit,  from 
the  circamstance  of  his  debtor  passing  every  ^mter  in  New-Orleans,  and 

he  neglected  to  do  so,  the  claim  b  baiTed....-.>iit t6. 

6.  The  plea  of  prescription  cannot  avail  a  purchaser  claiming  property 
under  a  defective  title,  derived  from  an  irregular  sale  of  minors'  property, 
wlien  ten  years  have  not  elapsed  at  the  inception  of  the  suit,  nnce  the 
minor  came  of  age.    ilsiben^  vs.  ftme,. ..• 496 

7.  According  to  0r<.  52,  j».  464,  of  the  old  Cvnl  Code,  and  mit.  3484  oi 
the  tmtuiama  Cadtf  if  a  party  instituted  his  suit  after  prescription  began 
to  run,  it  will  interrupt  and  stop  prescription  up  to  that  time,  although  the 
suit  u  brought  before  an  incompetent  jurisdiction,  and  is  voluntarily  or 
otherwise  dismissed.    Ho&ervs.  Tftomos, 414 

8.  The  new  prescription  under  the  art.  3486  of  the  Lomtiam  Cede, 
by  whieh  H  is  declared,  that  if  the  plaintiff  alter  having  made  his  demand, 
abandons  or  discontinues  it,  the  intemtption  shall  be  considered  as 
having  never  happened,  can  only  operate  in  JmtmrOt  not 'having  a  retro- 
active elleet • • *• 

PROCEEDINGS  IN  REM. 

1.  An  action  agamst  a  curator  or  benefic&afy  heir,  is  rather  a  proceeding 
Ml  rem  than  mpenemm  the  defendant,  if  he  manage  the  property  legally, 
is  a  mere  stake  holder,  and  the  judgement  the  plamtiff  may  obtain,  can 
never  affect  the  person  or  private  property  of  the  ciirator  or  heir,  ffm- 
ienettU.y9.Menar4^'t *^ 

2.  When  the  proceedln^i  are  in  rem,  every  one  who  could  have 
asserted  a  right  to,  or  in  the  property  libelled,  was  a  party  to  the  suit;  the 
judgement  is  a  complete  bar  to  all  right  which  could  have  been  ezereised 
there,  and  forms  res  judicata  against  all  the  worid,  who  had  a  claim  on 
theproperty.    Bmidmc*g Sffndks  vs.  NtcAotem, « 81 

PLEADINGS. 

1.  Where  defendants  sever  in  their  pleas,  although  the  plaintiffs'  inca- 
pacity to  inherit  be  shown  by  some  of  them,  it  will  not  avail  those  who 
have  neglected  to  plead  the  incapacity.    Jtmg  vs.  DorioamH, 176 

2.  But  if  the  defendant  omits  to  plead  confusion,  and  lets  judgement 
go,  the  doctrine  of  nsjudkaia  does  not  apply;  he  does  not,  thereby,  lose 
the  benefit  of  a  defence  by  not  profiting  by  it  in  time.     Eatim  vs.  Dmgai,  307 
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RENT  PERPETUAL. 

1.  If  land  bt  alienated  for  a  perpetual  rent,  on  the  failure  of  payment, 
by  which  the  abenee  it  to  lose  ell  his  ri^ts  to  the  premises,  and  may  be 
expelled  on  the  sample  order  Of  a  judge  obtained  on  the  oath  of  the  alienor, 
and  the  latter  on  the  failnre  oi  the  former  (the  premises  being  vacant  and 
unoccupied)  enter  with  his  knowledge  and  without  his  opposition  on  cer* 
tain  conditions  with  which  the  alienor  afterwards  complies,  the  title  of 
the  alienee  u  thereby  divested.     Clark's  Hekt  vs.  Chriii'$  O^mnk, 886 

REGISTRY. 

1.  A  private  act  has  no  effect  against  third  parties,  except  from  the  date 
of  its  registiy.    Fletcher  vs.  Cavalier, • 

RECONVENTION. 

1.  It  is  not  a  consequence  of  a  demand  in  reconvention,  that  there 
must  be  a  separate  judgement  on  it,  though  there  are  many  cases  in  which 
itis  required.    J&2%V8.  Caldwell, 

2.  Where  damages  are  claimed  for  a  breach  of  contract,  and  the  defen- 
dant reconvenes  and  charges  the  breach  to  have  been  occaiioned  by  the 
plaintiff,  a  verdict  in  favor  of  the  latter  is  a  verdict  against  the  former.  •  •  •    tl. 

3.  If  the  reconvenor  urges  the  trial  of  his  suit  simultaneously  with  the 
original  action,  both  ought  to  be  tried  together.    JokmUm  vs.  Boflsy,.* •  338 

4.  Where  evidence  is  admitted  in  the  court  below,  which  could  have 
had  no  relation  to  any  matter  except  the  plea  in  reconvention,  and  which 

is  not  noticed,  the  reconvener  is  on  that  ground  entitled  to  a  new  trial. .  •    A. 

6.  A  demand  in  reconvention  can  only  be  made  in,  and  must  be  limited 
to  the  jurisdiction  which  has  cognisance  of  the  principal  demand  to 
which  it  is  pleaded      KaiijM  vs.  flMtf, • 478 

6.  80f  in  an  action  property  cognisable  in  the  District  Court,  the 
defendant  cannot  set  up  a  claim  in  reconvention  for  advances  of  money 
made  as  tutor;  the  settlement  of  his  account  as  such,  is  exclusively  cog- 
nisable in  the  Probate  Court. it. 

SALE. 

1.  A  parole  sale  of  a  slave  is  not  void;  the  party  sued  thereon,  may 
waive  his  right  to  exclude  parole  proof  of  it.    Sirawbridge  vs.  Wanfidd^  •  •    82 

8  The  purchaser  of  a  slave  at  auction  acquires  no  title,  if  his  vendor  be 
without  authority  to  sell.    BatfiMyn.  Hadett, 116 

77 
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3.  The  sale  of  property  hy  a  debtor  to  hm  eieditor,  in  payment  of  a 
debt  previously  dae,  and  which  is  made  on  the  eve  of  the  debtor's  foilare, 
confen  no  title  on  the  buyer.    CMimglmkvs.  Tufptr, 196 

4.  Where  a  sale  i«  attacked  wm  wBalated  and  entered  into,  with  a  view 
of  defranding  creditors,  the  plaintiff  most  show  that  he  was  a  creditor  at 
the  tiflM  the  conveyance  was  made.    Jiwfa«*s  %ndic  vs.  Dmms^ 141 

6.  In  a  forced  salCp  every  formality  of  the  law  mvst  be  strictly  oom- 
pliedwith.    MorriM vs.  Crockery 147 

6.  Until  the  vendee  offer  to  return  the  slave,  he  cannot  have  an  action 
for  the  price,  which  is  the  conseqaence  of  the  rescission  of  the  sale, 
•fmitervt.  Fnmkimi • 196 

7.  Although  a  deed  acknowledges  the  vendor's  receipt  of  the  price  in 
full,  if  it  set  forth  certain  mortgages  on  the  property  which  are  to  be  paid 
out  of  the  consideration  of  the  sale,  it  will  be  presumed  that  the  vendees 
retained  an  amount  sufficient  to  pay  the  mortgages,  and  they  will  be  per- 
sonally responsible  to  the  mortgaged  creditors.     AndruB  vs.  HWdn 237 

8.  The  pmxshaser  b  not  bound  to  pay  until  his  vendor  removes  the 
encumbrance  which  exists,  in  virtue  of  the  mortgage  in  favor  of  the 
creditor,  at  whose  suit  the  land  is  sold.     Woodruf  vs.  WederOrandt,, ....  31 1 

9.  Purchasers  at  judicial  sales,  cannot  be  affected  by  the  mistakes  of 
agents,  in  carrying  into  execution  judgements,  at  a  time  not  contem- 
plated by  their  priocipais.    fMs vs.  Cods,.. , • ««.««•  883 

10.  Where  a  purchaser  is  uoable  to  comply  with  the  terms  of  s«le,  and 
agrees  that  the  property  shall  be  sold  at  his  r'sk,  it  is  not  necessary  that 

the  sale  should  be  by  auction.    Goi^fniyvs.  .dlderson,. ,.•• ffSQ 

11  The  articles  2588 — 90,  of  the  Louisiana  Code,  relate  to  sales  by  auc- 
tion, both  voluntary  and  forced,  and  not  to  sheriff's  sales;  and  the  articles 
2588^,  are  particularly  ^upAieabie  to  volontaiy  sales.   8fmtt  vs.  Vmrkm,  392 

12.  The  articles  690—95,  of  the  Code  of  Practice,  relate  to  sheriffii'  sales, 
which  transfer  to  the  purchaser  all  the  rights  of  the  party  to  the  property 
in  whose  hands  it  is  seiaed.  The  sheriff  is  allowed  three  days  to  make 
out  an  act  of  sale  in  form,  but  is  not  bound  to  do  so,  until  the  purchaser 
complies  with  the  terms  of  sale • ik. 

13.  So  if  a  sale  is  made  for  cash,  and  the  highest  bidder  to  whom  H  is 
bid  off,  fails  to  make  immediate  payment,  the  sheriff  may  set  up  the  pro- 
perty  and  sell  it  anew,  without  re-advertbing,  and  after  the  hours  of  sale 
have  elapsed ....••t.  ••!••. «..•••...••••. «•    H. 
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14.  n»tt  Is  «o  pMHive  nmnieipal  reguliiftloa  or  princijile  of  law,  far- 
bidding  (several  persons  at  a  sheriff's  sale,  from  combining  together,  and 
agreeuig  for  the  bid  of  o«e  to  be  taken  te  all  of  tbem,  to  pnrmt  compe- 
titioainbids.    SImKvs.  FowMe* ••«» 


15.  A  traet  of  land,  part  of  an  estate,  bounded  on  three  tides  hj  other  * 
plantations  and  a  bayou,  sold  at  probate  sale  as  the  last  residence  of  G, 
and  as  oontaining  tinree  hondred  and  eighty  arpens,  for  three  thottsaid 
dollan,  is  a  laie  per  avenimitm;  and  althougfa  it  is  ascertained  the  planta- 
tion actually  contains  but  two  bundfed  and  eighty  arpeas,  the  purchaser 
cannot  obtain  a  diminution  in  the  price,  proportioned  to  the  diminution 
of  the  <|ttaDtity  sold,  below  that  actually  found  within  the  limits.  Grtf- 
Um'sCmatorvB.  Wtlk,. ••• 634 

SE&VITtJDE. 

By  the  old  Civil  Code,  a  proprietor  of  two  estates  who  sells  one  of 
them»  remaining  silent  as  to  the  service  which  exists  in  fovor  of  the  ven- 
dee, cannot  resist  the  exeivise  of  the  right  on  the  part  of  the  vendee. 
Alexander  vs.  Boghd, #.••«•••.••«•.•••••«  212 

SHEHIFFS  AND  CONSTABLES. 

1.  Where  the  sheriff  returns  "nothing  made  nor  no  property  of  the 
defendant  found,  and  this  writ  expiring,  the  same  is  returned;"  it  offers 
no  evidence  of  tiie  iisot  on  which  the  Surety  is  responsible.  {?eyosB  Vs. 
Hiekg • ..i ^ 44.. ..4  Wl 

2.  The  law  requires  that  the  sheriff  shall  return  the  execulion  «nto 
court,  after  endorsing  on  it  a  report,  in  which  he  shall  declare  thai  he  has 
found  no  property  to  seize,  notwithstanding  the  demand  made  of  the 
parties;  and  in  the  absence  of  these  formalities,  the  surety  cannot  be 
called  on  to  pay ....r ib* 

3.  A  sheriff  b  not  the  warrantor  of  property  which  he  sells  under  exe- 
cution.   Monday  YB.  WiUon, • 338 

4.  A  sheriff  is  responsible  to  a  pAalntiff  in  eieratka%  If  hft  knew  cfpttih 
perty  belonging  to  Uie  debtor^  and  negle<st  to  seine  it     itmom  vs.  Breed,  343 

5.  Where  the  justice  of  the  peace  names  in  the  writ  the  person  who  u 
to  execute  it,  the  latter  is,  in  that  instance,  an  officer  de  feetOf  and  mfiy 
proper^  be  presumedto  have  been  snch  dejum ••••••••    ik. 

6.  A  constable's  de^d  is  proper  evidence  withont  faniAg  Iwen 
ivcorded,  and  the  recording  of  it,  adds  iMfhing  to  its  fbnsn  and  tlfeet  •  •  •    #. 
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SHIPS  AND  STEAMBOATS  (UABILTTY  OF  OWNERS). 

1.  If  the  oMMter  of  a  atMmbott,  who  is  emirioyed  by  the  year,  be  com- 
pelled before  its  expiratioa,  to  abtDdon  the  boat  in  conseqaence  of  the 
illegal  condact  of  one  of  the  owners,  he  u  entitled  to  full  wages,  and  may 
«lai«  Ibem  firom  all  or  either  of  the  partners.    Hyaes  vs.  Kirkmam 47 


8.  With  respect  to  repairs  and  necessaries  in  the  port  or  sUte  to  which 
the  ship  belongs,  the  case  is  governed  altogether  by  the  municipal  laws  of 
thatstate.    BamAu^a a^ndk  v^  NiehUaom, 


81 


3.  The  obligations  of  a  Joint  owner  of  a  vessel,  are  more  real  than  pei^ 
sonal,  and  depend  on  the  amount  of  interest  he  has  in  the  vessel,  not  on 
an  obligation  m  soliio,  as  joint  owner,  whether  he  is  bound  for  the  whole 
■mount  of  the  debt  contracted  by  the  master.    David  vs .  EUn  ef  a2., . .  • .  106 

4.  The  bare  circumstance  of  persons  being  Joint  owners  of  a  boat,  does 
not  make  them  responsible,  m  sotido!  but  if  they  are  associated  together, 
for  the  purpose  of  carrying  personal  goods  for  freight  or  hire,  they  are 
responsible  jointly  and  severally A- 

5.  Owners  of  vessels  are  responsible  for  goods  stowed  on  deck,  unless 
such  stowage  is  authorised  by  the  consent  of  the  shipper  or  by  custom. 
Dor9e§  vs,  Smiiky 912 

6.  Although  all  proper  care  and  diligence  be  used  by  the  master  and 
owner  in  preparing  the  vessel  for  the  voyage,  and  id*  rendering  her  sound 
and  staunch,  still  they  are  responsible,  if  in  truth  she  is  not  so.     Wkitall 

vs.  Brig  Wm,  Hemy, SS3 

7.  Where  a  cabin  passenger  is  excluded  therefrom,  the  owner  of  the 
vessel  is  responsible  in  damages.    SSe.  Amtmd  vs.  LtMrdi,. .  • •• .. .  243 

SURETY. 

1.  A  creditor,  who  has  esUblished  his  claim  against  both  principal  and 
surety,  before  receiving  any  payment  from  either,  has  a  right  to  claim 
dividends  from  each,  on  the  whole  amount  proven,  until  the  debt  be 
fully  satisfied.    Morgm  §t  el.  vs.  (ftetr  Grecian, 7 

2.  A  surety  who  signs  with  his  principal.  In  the  purchase  of  a  slave  at 
the  probate  sale  of  his  principal's  father-in-law's  estate,  cannot,  when 
sued  for  the  price,  exonerate  himself  by  the  plea  of  discussion  of  his  prin- 
cipal's estate,  and  that  the  purchase  was  made  at  the  request  of  the  prin- 
cipel's  wife,  and  for  her  ben^t.    jPnUwi  vs.  MNMst, « 606 
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SUCCESSION. 

1.  Where  the  estate  has  been  settled  up,  and  the  curator  and  attorney 
for  the  heirs  regularly  discharged  without  opposition,  they  no  longer  rep- 
resent the  sQceession  or  heirs.    Dtms  vs.  Ckapkr's  Cwmior, 136 

2.  Where  the  same  individual  acts  as  executor  to  an  estate  and  curator 
of  a  minor,  to  whom  part  of  that  estate  devolves,  he  cannot  charge  the 
minor  with  fees  paid  to  counsel  for  advice,  and  aid  to  him  as  curator, 
when  full  compensation  has  been  charged  for  professional  assistance  to 
him  in  his  quality  as  executor,  and  the  situation  of  the  estate  called  for  no 
distinct  and  independent  employment  of  counsel  for  the  curator.  Hf- 
tkersya.  Withers • 136 

3.  A  debtor  to  a  succession,  will  be  considered  in  that  light,  although 

he  deposites  the  money  in  the  Court  of  Probates.  jitMlMr  vs.  QMmikmo,  148 

4.  An  applicant  for  the  curatorship  of  a  succession,  who  is  not 
indebted  thereto,  will  be  preferred  to  one  who  is • •••••••    i6. 

5.  Where  heirs  come  in  and  contest  the  right  to  accept  the  succession 
of  the  deceased  husband  with  his  wife,  who  is  administering  it  as  curur 
trix,  and  claims  to  be  continued  to  the  end  of  the  year;  if  she  takes  a  sus- 
pensive aj^iMal  firom  the  decision  of  the  court,  allowing  the  claim  of  the 
heirs,  they  cannot,  while  this  appeal  is  pending,  apply  and  obtain  the 
administration  of  the  succession.    Hook  vs.  RiekaTdoon, •••«..  565 

6.  The  580th  article  of  the  Code  of  Practice,  applies  to  cases  where  a 
contest  exists  in  the  first  instance  in  relation  to  an  appointment,  so  that  a 
vacant  estate  is  not  to  be  without  a  curator,  a  minor  without  a  tutor,  and 
the  bankrupt's  estate  without  a  syndic,  and  not  to  cases  where  an 
appointment  has  been  already  made,  and  is  claimed  by  another ik. 

7.  The  wife  of  the  deceased  husband  cannot  be  appointed  cnratriz  of 
the  succession,  and  be  allowed  to  administer  it,  when  the  mother  and  sis- 
ters of  the  husband  present  themselves  as  heirs,  and  claim  the  administra- 
tion and  acceptance  of  the  estate,  with  benefit  of  inventory.   Rid^mFd$am 

VB.  Hooky • «...  566 

8.  The  heirs  of  a  succession  who  are  present,  have  a  preference  in  the 
administration  of  it  over  any  other  person;  and  if  a  curator  be  unad- 
visedly appointed,  his  powers  cease  ^en  the  heirs  present  themselves. 
Heofcvs.  JiwIWmiiM,.,.. 

9.  The  heirs  of  the  husband,  both  ascendant  and  collateral,  have  a  pre- 
fisrenee  over  the  surviving  wife,  for  the  administration  of  the  oommon 
property,  beeanse  all  the  husband's  estate,  and  that  whieh  he  naj  have 
aequired  during  marriage,  ara  respoaiible  for  the  whole  of  the  debts  con* 
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tncted  preWons  to  its  dusolutioin  wklle  tke  oUigation  of  the  wife  or  her 
liein,  depends  od  the  contingency  of  their  acceptance  of  the  community,     ik. 

8UB0TITUT1ON. 

1.  Snbstitation  and  Jidei  commisim,  are  never  presumed;  they  must  be 
expressed,  or  clearly  result  from  the  sense  and  signification  of  the  words 
used  in  the  instrument,  which  contains  them.    Amaud  vs.  Tarfrs, 602 

8.  So  a  donation  of  half  the  donor's  estate,  made  to  his  niece  on  the 
eve  of  her  marriage,  containing  a  condition,  that  if  the  donee  dies  with- 
out children  bom  of  the  marriage,  the  property  shall  go  to  the  husband; 
the  donation  becomes  a  substitution,  which  is  forbidden  by  law;  is  null 
and  void,  and  the  property  reverts  to  the  donor « • ih. 

TAXES. 


1.  The  State  Treasurer  alone  ia  Mthorifted  to  sell  Che  famtl  of  4 
resident,  to  obtain  payment  of  a  tax.     Thompttm  vs.  Rogtrs, 11 

2.  ITie  twm  **AoiirMld«fit*'  in  our  tax  Iftws,  inetudes  those  who  reside 
in  the  itate^  b«t  o«(  of  the  parfaii  in  whiek  the  land  it  situated  and  tin  «tt 
isasse«eA..«k«*«*. ...««.*• ,««•••.•••,....•••»•••..     #. 


3.  The  lands  of  «  nmiresldetit  cannot  be  seised  and  soffd  for  tates  due 
to  the  corporation  of  the  city  of  New-Orleans,  if  at  the  time  of  the  seisure 

he  have  an  agent  residing  in  the  city.    Morn$  vs.  Crocker , • 147 

4.  tVlieK  pi'Opetty  is  sold  for  taxes,  ft  behooves  Che  parcfaaserto  allow 
a  Btriet  faffflmetft  on  the  part  of  the  oflcen  of  government  of  all  the  ibr- 
malitiesreqohvdbyltw.    SpiOer  vs.  BKiimyswt, 907 

5.  Wkcrre  ibie  state  Mspends  its  «xe«!tttHm  agahnt  Its  debtor,  and  gives 
further  time  to  «olleet  and  pay  owr  the  taxes  for  which  the  d«Artor  U  & 
defaultcfr,  «C  the  rnstance  of  tiie  suKtles,  they  cannot  claim  to  be  exone- 
rated Ofi  fbc  ground  of  pRHongatSon  of  thne  to  tite  pffaicipa]  debtor.  An- 
am vs«  ZTvmtfsr, •••••••••••«••••••••••■•••••••••••■••••••■••••••  4u9 

TITLES. 

1.  Tbe  provfeiioH  of  the  Ml  of  1810  lar  the  recoidiog  of  iitl«  to  lead 

te  the  office  of  the  parish  judge  of  the  parish  where  the  land  Is  stealed, 
do  notapply  tothe  parish  of  Orleans     Morrii  vs.  Crocker, 147 


3.  The4eHvei3roft]illesiBa&egiAf>feto«ptioiiofMMidale;b«tthepf«- 
snmptioB  ihiia  aiislBg,  SMf  be  ffepeHed  by  proof,  thtt  Ihm  ftpeva  were 
delivered  to lhe4«6Bt#MrMioiMrp«i9Me.    Atavs^iMs, ^«««*«  388 
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3.  Rafeie»ee  to  tli«  title  deeds  id  eaotimr  notarial  oflke,  repele  tbe  pra* 
sumption  thai,  aaaceeflflories  to  the  thing  »old,  they  wete  delivefedto  the 
purties.    Fkich0r\s.  Ctwaliar,..* • ••••• ^^ 

4.  A  title  to  land,  resulting  froaft  an  erder  of  survey  granted  in  1792, 
actual  survey  in  1802,  and  accompanied  by  proof  of  possession  three  or 
four  years,  will  prevail  over  a  titie  based  on  a  prior  order  of  survey, 
granted  in  1790,  without  being  surveyed  or  ever  taken  into  possession, 
both  titles  being  confirmed  by  the  same  act  of  congress.  Baker  vs. 
Thonuur *^* 

6.  A  titie  to  a  tract  of  land,  supported  by  a  Spanish  order  of  survey, 
made  in  1794,  actual  survey  by  the  surveyor  general  in  1798,  and  con- 
flnnatlon  by  the  United  States'  land  commiiwioners  in  1811,  will  not  pre- 
vail over  a  titie  founded  on  a  prior  order  of  survey,  granted  in  1781,  and 
confirmed  by  the  commissioner's  certificate  in  181^,  accompanied  by 
possession.     DeWkoassaije  vs.  Sattti4flr#,«»».....#f ••..^•^••^••••f -^n*  443 

6.  Titles  to  land  emanating  from  the  Spanish  government,  not  carried 
out  into  grant,  are  deemed  incomplete  and  inchoate,  and  the  certificate 
of  the  United  States  land  commisaionevs,  leaves  conflicting  tities  acquired 
under  the  former  government,  precisely  as  they  were,  to  be  tested  and 
settied  by  principles  of  equity,  rather  than  of  positive  legislation .......    ib, 

7.  When  an  older  order  of  survey  ia  vague  and  indeAnlte  aa  to  lo«aHty, 
a  younger  titie,  periected  so  far  w  to  designate  tiie  plana  of  the  grant  and 
permission  to  settle  by  actual  survey,  should  prevail. ib. 

8.  Thfi  act  of  «4jij4iaatio«,  or  decision  of  tiie  ragislar  and  reseiver, 
a«ting  as  land  commiAsionem,  in  layoi  of  a  olaimajit  of  a  pre-emptioB 
right  to  a  tract  of  land,  passes  to  such  claimant  all  the  right  and  titie  of 
the  United  States  to  the  laiid  elained.    Hm^y^  BMn  t».  Wdth^ 847 

9.  In  a  contest  between  two  claimants  under  dUferent  laws,  for  a  pr^ 
emption  right,  the  decision  of  the  register  and  receiver,  acting  as  land 
commissioners,  is  final  between  the  parties,  and  the  Supreme  Court  has 

no  right  teiraviNi  or  annul  it...  ••• ...•••.•••, ••    ib. 

TENDER. 

1.  A  tender  of  money  to  the  cradilof»  ori.in  case  of  hia  rafiisal,  a  imni-^ 
signment  of  it,  was  not  necessary  to  enable  the  debtor  to  resist  the  pay- 
ment of  interest  under  the  provisions  of  the  old  code.    lUneUU  vs.  Shq^ 
perd, 87 

« 

TRUST  ESTATE. 

1.  Nothing  in  the  laws  of  Louisiana  prohibits  a  rmhi  (torn  transfnwiog 
property  to  another,  to  be  held  for  his  use;  and  where  the  persons  for 
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whoM  lue  tbe  trust  If  created,  eooMBt  and  agree,  it  shall  stand  in  the 
name  of  others  for  their  benefit;  it  is  neither  a  sabstitation,  nor  a  fiei 
coiwMf— I.    flbfw  vs.  SMto  JfaMft, 213 

TRANSFERROR. 

1.  The  transfer  of  a  debt  upon  the  consideration  in  part  that  the  trans- 
ferree  should  pay  a  certain  portion  of  the  proceeds  to  a  third  person  when 
the  debt  was  collected,  gives  no  cause  of  action  against  the  tranafenee 
oatil  the  debt  is  collected,  or  at  least  more  of  it  than  is  necessary  to  cover 
the  tnnsfeiroe's own  debt.     BeM vs.  Parftsr,.. •••..•.. 263 

9.  The  transferree  is  eionerated  from  responsibiUty  to  such  third  per- 
son by  porsolng  the  debtor  to  Insolvency ...« Hk. 

%.  Although  the  transferree  had  originally  assigned  the  debt  ¥rarTanting 
the  solvency  of  the  debtor,  if  it  be  retransferred  to  him  by  a  subsequent 
assignee  on  condition  that  he  pay  a  third  person  a  certain  sum,  in  case  he 
ooUectB  the  debt,  he  is  not  bound  to  such  third  person  on  his  original  war> 
rw&ty....* ». 

TRANSACTION. 

1.  Agreements  most  be  enforced  aecoiding  to  the  intentions  of  Ae  par- 
ties, unless  some  legal  obstacle  eiists  to  their  eiecution,  apart  from  the 
diAculty  of  giving  them  a  formal  denomination  or  a  name,  ^mff  vs. 
Kmx, 456 

8.  A  confirmatoiy  act,  confirming  and  ratUying  a  win  and  compromis- 
ing a  law  snit  instituted  to  annul  it,  for  an  annual  eompenaation  in  lieu 
thereof,  Ac.,  will  be  considered  as  a  transaction • ••    A. 

3.  A  tmuaoUon  m%y  bft  rescinded,  where  there  is  error  m  the  peraoa 
or  the  matter  in  dispute,  or  when  it  b  made  In  execution  of  a  title  which 
b  nun,  unless  the  parties  compromised  on  the  nullity,  or  if  made  on  titles 
ascertained  to  be  ftilse •• t(. 

4.  A  transaction,  ratifying  and  confirming  a  wiU,  which  contains  one 

or  more  grounds  of  nullity,  cannot  be  rescinded...... d. 

6.  It  b  not  sufficient  ground  to  set  aside  a  transaction  curing  the  defects 
in  a  wni  that  the  title  derived  under  it  b  void,  where  that  b  the  very 
ground  or  matter  on  which  the  parties  compromised • iK. 

USAGE. 

1.  Where  the  fact  of  usage  b  submitted  to  a  jury  and  two  verdicts  are 
found  in  favor  of  a  particular  usage,  their  estimate  of  the  testimony  will 
be  presumed  to  be  correct.    Clme  vs.  CaMiestf , ••  137 
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USURY. 

1.  And  although  there  mey  be  items  of  usurious  interest  charged  in  the 
account,  yet  when  it  is  shown  the  defendant's  money  was  applied  to  their 
payment,  it  is  in  the  nature  of  a  promise  to  pay  usurious  interest,  and 
when  paid,  cannot  be  recovered  back.    MUiamdon  vs.  Amaud, 542 

3.  The  laws  of  Spain  aflSxing  a  penalty  to  loans  for  a  higher  rate  of  in- 
terest than  authorised  by  law,  of  the  loss  of  all  the  interest  stipulated  for, 
have  been  repealed. ib. 

VENDOR. 

1.  A  vendee  who  suffers  personal  property  to  remain  in  the  possession 
of  the  vendor,  cannot  resist  the  claim  of  his  vendor's  creditor,  nor  that  of 

a  subsequent  69iia /<ie  purchaser.     Verdier  vs.  Lej^ete^ 41 

2.  The  creditors  of  the  vendor  cannot  make  use  of  the  right  of  re- 
demption.   Morgan^s  Sffndic  vs.  Davis, .••• 141 

3.  Where  slaves  are  apparently  the  property  of  a  vendee,  both  by  ac-  * 
tual  possession  and  authentic  act  of  sale,  they  cannot  be  seized  by  the 
creditors  of  the  vendor,  without  causing  the  sale  to  be  annulled  by  an  ac- 
tion instituted  for  that  purpose.    MomUtf/yB.  WU»tm,.m,**, •••  338 

4.  Where  a  vendee  purchases  at  probate  sale  a  tract  <^  one  hundred 
and  forty-five  aipens  of  land,  at  forty-two  dollars  per  arpent,  and  the  tract 
is  ascertained  actually  to  contain  two  hundred  and  two  aipens,  he  can- 
not retain  the  surplus.  It  is  not  a  sale  per  avenionem  of  an  entire  tract, 
with  distinct  and  accurate  boundaries,  or  an  enclosed  field,  or  an  island. 
FvUtm'B  Heirs  vt.  Cmtis, .^ 515 

VIA  EXECUTIVA. 

1.  A  change  from  the  via  exeaUiva  to  the  via  ordinaria  may  be  made  by 
the  introduction  of  testimony  under  the  allegations  in  the  original  petition 
for  the  executory  process;  and  if  they  are  not  sufficiently  explicit  to  au- 
thorise the  proof,  a  supplemental  petition  may  be  filed.    Richard  vs.  Bird,  305 

WILL. 

1.  An  objection  to  a  will,  which  refers  to  a  mere  relative  nullity,  can 
alone  be  taken  advantage  of  by  the  legal  heus.    Fletcher  vs.  Cavalier, . . .  267 

WARRANTY. 

The  fact  of  the  vendor  of  a  slave  having  concealed  from  the  purchaser 
the  fact  of  his  being  the  real  owner,  does  not  make  him  responsible  in 
warranty.     Siratebridge  vn.  ffdrfidd, • • 23 
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